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EDITORIAL NOTE 

When the mammoth task had been completed of reprinting the 
early Victorian nominate reports of Wyatt and Webb and Wyatt Webb 
and a*Beckettand the reports being the Victorian Reports of 1870-1872 
and the Victorian Law Reports of 1875-1956, it was apparent that 
there was a gap of approximately two years between the last year of the 
early Victorian Reports (1872) and the first year of the Victorian Law 
Reports (1875). The reprint of the Australian Jurist Reports (1870- 
1874) virtually closes that gap, by making available modern copies of 
these old reports, which otherwise are quite unobtainable, being long 
out of print. The only way of obtaining access to the Jurist Reports 
(which consist of Victorian cases) for example was by attending at the 
Supreme Court Library. It was thought that a reprint was desirable, 
both for those practising the law as barristers or solicitors, and for 
teachers of law in the universities. 

It was thought also that a reprint of a*Beckett J.*s reserved cases 
of 1846-51, of the Victorian Law Times of 1856-1857, and of the 
practically unknown Williams* Practice Cases of 1847 would be of 
interest to the profession. Together with the reprinting of Australian 
Law Times cases from 1879-1928 (these are Victorian decisions) which 
have not been reported in the Victorian Law Reports series during the 
same period, the profession will have for the first time a readily avail- 
able and practically complete set of Victorian Supreme Court 
decisions, including Port Phillip decisions before Separation. 

Eric E. Hewitt 
may 19 70 judge of the victorian county court 
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SUPREME COURT. 

Cbimihal 8BflBiON»— Monday, Jan. 6. 

(Before Sir W. Stawell, G.J. 

miO. ¥. MOUNT AND MOBBIS. 

Ofenoe commuted ahroad-U and IS Viet. 
e. 06, «. 2— AffM penalty as "bjf law now 
im/arar im England -^Ma/mlatighter^ 
Subeequent eubetitution iff penal eenitude 
far traniportation-^Whether Omrt can 
sentence to penal servitude. 
At the adjoamed Criminal Sessions yester 

day, the question of the sentence which can 

legally be inflicted on Mount and Morris, 

oonyicted of manslaaghter on board the brig 

CM was discussed. 
Bfr. O'Loghlen (Crown prosecutor), Mr. 

Adamson, and Mr. Gamett for the Crown ; 

Mr. Ireland, Q.C., for the defendants. 
The CHiir Jusnci said there was no doubt 

of the power of the Court to pass a sentence ; 

the only question waa what sentence it could 



Mr. Ibiland said tliat the act under which 
the prisoners were indicted was the 12th and 
18th Vict, No. 06. By that act, sect 1, all 
persons charge in any colony with offencen 
committed on the sea may be dealt with in 
the same manner as if the offence had been 
committed on waters within the local jurisdic- 
tion of the courts of the colony. Section 
2 then went on to say, " Provided always 
and be it enacted" that persons convicted 
of such offences shall be subject and 
liable to and shall suffer all such and 
the same pains, penalties, and forfeitures 
as by any law or laws now in force persons 
convicted of the same respectively would be 
subject and liable to in case such offence had 

Jaicuart 28, 1873. 



been committed and were inquired of, tried, 
heiud, determined, and adjudged in England, 
any law, statute, or usage to the contrary 
notwithstanding.** The Court was to have 
the same Jurisdiction as tlie Central Criminal 
Court had in 1840 ; its powers were limited to 
ihat, and the powers that Court possessed 
were to order transportation for life or a 
term of years, or imprisonment for four years. 
Transportation had now been abolished by 
16 and 17 Vict., cap. 00, and 24 and 25 Vict, 
cap. 100. It was incompetent now for the 
Court in England to pass a sentence of trans- 
p<^tion, and therefore this Court was not 
competent to give that sentence. It was said 
that the Court could order penal servitude, 
which had been substituted for transportation 
for tihe crime of manslaughter. But he sub- 
mitted that that was not so. The colonial 
courts did not possess that power. Their 
Jurisdiction was specially limited by seC 2 of 
the 12 and 13 Vict to the punishmenta in 
force in England in 1840; and although 
one class of those punishments had been 
abolished, it did not follow that another 
punishment was substituted. The powers 
of the Court were expressly limited to 
sentences—transportation or imprisonment ; 
transportation was abolished, and therefore 
the Court could only order imprisonment 
It would have been competent for the Crown 
to have proceeded against the prisoners 
under the 18 and 10 Vict, chap. 01, sec 24. 
the Merchant Shipping Act of 1855. which 
provided that " if any person being a British 
subject charged with having committed any 
crime or offence on board any British ship on 
the high seas, is found within the jurisdic- 
tion of any court of justice in Her Majesty's 
dominions which would have had cognisance 
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of snch crime or offence if committed within 
the limits of its ordinary jurisdiction, sach 
court shall have power to hear and try the 
case as if such crime hod been committed 
within such limits." And the later act of 
90 and 31 Vict, chap. 124, sec. 11, also pro- 
vided that " if any British subject commits 
any crime or offence on board any British 
ship, any court of justice in Her Majesty's 
dominions which would have hod cognisance 
of such crime or offence, if committed on 
board a British ship within the limits of the 
ordinary jurisdiction of such court, shall 
have jurisdiction to hear and deter- 
mine the case as if the said crime 
or offence had been committed as last afore- 
said." Had the prisoners been tried under 
either of these statutes, this difficulty would 

not have occurred. He submitted that the 
Ck>un could not incorporate into 12 and 13 

Vict the provisions of acts subsequently 
passed for the punishment of manslaughter* 
The Court could only pass the sentences 
given by that act; one of them was abo- 
lished, and all the Court could do was to 
inflict the other sentence provided, namely, 
imprisonment 

Mr. O'LooHLiir said that, as to the two 
Merdiont Shipping Acts, the first expressly 
provided that the 12th and 13th Vict , chap. 96, 
was not to be interfered with by it ; and as to 
the 30th andSlst Vict, it only referred to the 
jurisdictions possessed by the Courts. Those 
jurisdictions were two, the ordinary ond the 
statutory. The statutory jurisdiction in this 
case was given by tlie 12th and 13th Victoria, 
80 that the 30th and 3l8t Victoria did not 
assist m interpreting it 

The Chiif Justicb.— I do not quite concur 
with your argument The 30th and 31st 
Victoria gives the Court the same jurisdiction 
over offences on tlie high seas as if those 
offences were committed in Melbourne, or on 
a British ship in Hobson's Bay. Now, under 
what jurisdiction are offences' committed in 
Hobson's Bay tried ? 

Mr. O'LooHLsy.— Under the ordinary Juris- 
diction given by the Supreme Court Act 

The CuiBF JusTiCB.— Well, the 30th and 
31st Victoria only gives it the same powers 
over offences committed on the high seas. 

It does not give it any extrooidinory juris- 
diction. 

Mr. 0*LooHLBar.~That act only gives power 
to try ; it says nothing about the sentence. 

The Chibt Jdsticb.— As I understand Mr. 
Ireland, he contends that section 2 of the 
12th and 13th Vict is only a limitation on the 



power of the Court It does not proWde ex- 
pressly for a sentence. But you cannot leave 
a prisoner convicted and not sentenced. 

Mr. O'LooHLBN still submitted that the 
Merchant Shipping Acts were limited by 
the 12th and 13th Vict ; and therefore, if 
the prisoners hod been tried under those 
acts the Court would still have been rele- 
gated to the older act to ascertain the 
punishment In regard to what that sen- 
tence should be, at the time the 12th and 
13tli Vict was'possed transportation could be 
inflicted for manslaughter. By the 16ta and 
17th Vict, chap. 90 (passed in 18S3), and the 
20th and 21st Vict, chap. 3 (passed in 
1857), incorporated with it tmnsportation 
was abolished, and new punishments substi- 
tuted in lieu of it The 16th and 17th Vict 
Na 99, provided in section 1 that no person, 
thereafter be sentenced to transportation 
except for life, or for 14 years and upwards. 
Section 2 provided tliat where any person 
who, if the act had not been passed, might 
have been sentenced to transportation for 
less than 14 years, shall be liable to be kept 
in penal servitude for the term hereafter 
mentioned. By section 3, persons liable to 
transportation for 14 years or upwards or for 
life might be sentenced to transportation or 
lienal ser\'itude. Section 4 provided for the 
l^eriods of penal servitude to be awarded in 
lieu of transportation. These four clauses 
were repealed by the 20 ond 21 Vict But 
section 6 was not repealed, ond it provided 
that "every person who under this act sholl 
be sentenced to be kept in penal servitude, 
may during the term of the hentence be con- 
fined in any such prison or place of confine- 
ment in any part of the United Kingdom, or 
in any river, port or harbour of the United 
Kingdom, in which persons under sentence 
of transportation may now be confined, or 
in any other prison in the United Kingdom, 
or in any part of Her Majesty's dominions 
beyond the seas, or a port or hitf hour thereof, 
OS one of Her Majesty's principal Secretaries 
of State may from time to time direct and 
such person may during such verm be kept 
to hard labour and otherwise dealt with in 
all respects as persons sentenced to trans- 
portation may now by law be dealt with.** 
That was the first definition of penal servi- 
tude, olthouiifh that was not a very express 
definition. It showed that the Secretary of 
State cfuld appoint places beyond the seas 
in any port of Her Majesty'! dominions as 
places for penal servitude. 

The Chut Juhticb.— What places have 
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btm appointed ? The BeramdM and Western 
Anatralia need to be. Bat Weatem Australia 
has been stopped. 

Mr. O'LooHLivbeUeyed Gibraltar was also 
a place ; the Bermudas and l^pihe laland 
ware phkees appointed. Tfaia actof 16 and 
17 Vict was repealed as to tlie first four 
daases bf SO and 81 Vict Na 3^ Sec- 
tion S of the later act abolished trans- 
portation altogether, and provided that any 
person who might have been sentenced pre- 
Tionsly to transportation would for the 
fnture be sentenced to penal senritade for a 
term of the same duration as the term of 
transportation to which he would have been 
liable if these acts had not been passed. 

The Cam Jusnos.— How do you put that ? 
That section merely provides for the substi- 
tution of penal servitude for transportation. 
Is the sentence to be carried out in the 
eolony? 

Bfr. O'LooHLBi.— No ; in England or in 
some i^ace appointed hf the Secretary of 
State. 

The Cenr Jusnci.— But this Court has no 
power to direct a man to be sent to England, 
Sopposing the 16 and 17 Vict and the 20 
and & Vict had not been passed, what sen- 
Itnce could the Gourt have passed ? 

Mr. O'LooHLBV.— Transportation. 

The Cbut Jusnci.— But where t 

Bfr. O'LooHLSV.— That does not matter. 

The Cms? Jvsnci.^That is the essenoe 
of the whole thing ? 

Bfr. OXooHLSir.r-Anywhere will do. The 
Court simply sentences to transportation be- 
yond the seas. 

The CRnr Jusnci.— That supposes the 
Executive had power to do it ; and the Court 
ought not to pass a sentence which the Exe- 
cutive cannot carry out Formerly arrange- 
ments were made by intercommunion be- 
tween the colonies by which the prisoners 
of one colony could be sent to another. But 
now there was no transportation. If any 
prisoner was deported from the colony, under 
wiiat law could he be detained ? 

Bir. OXooHLnr ^Under the 0th Oea lY., 
cap. 8i sec. 22; which provides that persons 
who have been sentenced to transportation 
who shall be found at large in any part of 
Her Bfajesty's dominions before the ezpiiy of 
fhdr sentences, shall suffer death. 

The Chibv Jvsnci.— Are the sentences of 
the colonial courts recognised by the Im- 
perial act ? 

Bir. 0'LooHLnr.--Tes. 

The Chibv Jusnci.— Under what law were 
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prisoneis sent from Sydney to Tasmania ? 

Bir. CLoaBUUi supposed it was exneeesri- 
iaUreL 

Bir. lBSUkyD.^NOi it was under the 11th 
Oea lY. and Ut Wia lY., cap. ao. 

Bir. Adamsov.— Under that act, colonial 
governors could remove felons from one 
colony to another. 

The Cbibf Ju8inci.--That has been rs- 
pealed now. 

Bir. OAumr.— The act 82 and 88 Yict, 
cap. 10, makes fresh provision on the sub- 
ject 

Bir. G'LooHLiv submitted that the offence 
of which these prisoners hsd been convicted 
was an Imperial offence ; that the colonial 
oonrts had all the powers that the English 
courts poss es s e d for the purpose, and were to 
be regarded in such cases as Imperial and 
not local courts. If the courts had the same 
power as the Imperial courts, the Executive 
had the same power of canying it out as the 
Ens^ish Executive. 

The ' Biir Jusriof.— That is signing in a 
drcle. Yon say the Court can pass the sen- 
tence because the Executive can cany it out, 
and the Executive can carry it out because 
the Court can pass it 

Bfr. O'LoGHLiN.— All I say is, that the 
Court should simply pass sentence of penal 
servitude if that is tbe sentence it thinks 
necessary to give. 

The CBixr Juhtici.— That implies impri- 
sonment in certain places. What power is 
tliere to transport from this colony to those 
places? 

Bfr. O'LooHLiy.— A warrant from the Home 
Secretary. This Court is a mere machine in 
the matter. 

The Cniir Jusnci.— But what power has 
the Home Secretary here ? 

Bfr. O'LoQHLiir.— These are Imperial 
prisonera undergoing a punishment provided 
by an Imperial act Supposing the case were 
tried in London, the Court could pass a 
sentence of penal servitude for life. So can 
this Court which possesses all the powen 
for the purposes of this act as the courts at 
home. 

The Cb^ef Justice. —Yon assume the power 
to remove from one place to another. 

Bfr. O'LoGHLEV.— It is the duty of the 
Court merely to pass the seuteni^e ; the 
Executive will see it carried out under the 
powen of the Iniiierial Statute. 

The CBixr Ju»TicE.~What warrant is there 
lor the cdonial Executive to remove a 
prisoner out of the colony to BermuUtis? 
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ICr. O'LooHLBsr.— They i»iU get a M-arraut 
from the Secretary of State. 

The Cnxr JusncB.— Bat what legal autlio- 
rityiathat? The fact that eveiy provision 
waa carefully made for these particulars in 
cases of transportation ahows the necessity 
of it in cases of penal servitude. The Judi- 
ciary and the executive are sometimes looked 
upon as two different things, when in fact 
they were both part of the Oovemment, and 
the judiciary have no right to cast upon the 
Executive the responsibility of carrying oat or 
not carrying oat a sentence that may be 
illegaL 

Mr. O'Loanuor said there was another argu- 
ment based on the use of the word "now^ 
in the 12th and Idth Vict The woid "now* 
might refer to the time of the offence as well 
as the date of the act» and the punishment 
for manslaughter is now regulated by the 24th 
and 25th Vict, chap^ 100, which provides 
penal servitude for life or a term of years. 

The CBiir Jusnci.— That does not help us 
in any way. The dii&culty ia the same, 
namely, the removal of the prisonem from 
the colony. 

Bfr. Adamsov then addressed the Court, 
contending that the proviso in section 2 
of 12 and 13 Vict, was not a limitation of the 
power of Uie Ck>urt to punish, but an express 
provision what the punishment should be. 
It said the sentences should be the same as 
the law " now^ (that is in 1840) provided for 
similar offences in England. Supposing, 
instead of adopting that course, the act con- 
tained a schedule setting out thepunishments 
in detail— for manslanghter it would be 
transportation for life or a lesser period, or 
imprisonment There would be no doabt 
then that the Coort was in the same 
position as the English Courts. What 
difference did it make that the sentences 
were not set out in detail, but incor- 
porated from another act— the Qea IV., 
chap. 83? In fact, the colonial Courts were 
placed in the same position as the commis- 
sions issued under 46 Qea III., chap. 64, for 
the trial of this class of offences in colonies. 
Assuming, then, tliat the Court could pass 
sentence of transportation for life, all the 
incidents necessary to carry that out were 
given. The worda of the act (12 and 13 Vict.) 
were remarkable— "shall suffer the same 
pains, penalties, and forfeitnrea." That re- 
ferred not merely to the sentence, but the 
manner in which it ahould be carried out, 
and the pbce where it ahould be carried out 



It implied the p oss e s si on of all the powers 
necessary to carry that sentence into execu- 
tion. The 5 Geo. IV., chap. 84, which con- 
solidated the law relating to transportation, 
contained a remarkable clause— section 17— 
to tlie effect that convicta adjudged by courts 
out of the United Kingdom to transportation, 
might when brought to EngUind, be im- 
prisoned and transported, showing that the 
colonies could transport to England. There 
being this power to send to England, it 
necessarily implied that there must be an 
intermediate detention between Uie sentence 
and the time the prisoners were removed. 
And this act of Gea IV. was atill in ex- 
istence. It contemplated persons sentenced 
to transportation or penal servitude behig 
taken to England. If tlie act 12 and 13 
Vict had expressly said an offender shall be 
liable to traiisiiortation or penal servitude, 
there must surely be some machinery im- 
plied to cony out that sentence. Supposing 
the day after tlie act was passed, a person had 
been convicted of an offence, how would he 
be dealt with ? If the Secretary of State had 
power to send a warrant fur him, surely he 
could be detained here till the warruit 
arrived. 

The Cmxr Jvsnci.— Of course if there ia 
any power to detain him, a reasonaUs time 
muat be allowed to the'Executive to send 
him away; but the diAculty is as to the 
power. It is a different thing giving' the 
Executive here a disa«tion to send him 
away, they having the power to do ao^ and 
then detainhig him without any legal autho- 
rity of their own till they receive the Home 
Secretary's warrant 

Mr. Gabvxtt submitted that the crime in 
this case waa against an Imperial and not a 
local act ; that the colonial Courta now pos« 
s es s ed as to ihese Imperial offencea the same 
powers as were formerly given to qwcial 
commissions to the colonies ; that the Court 
having power to sentence to transports, 
tion or penal servitude, it waa implied that 
all the incidents to carry out that sentence 
were also giveiu lie referred to the case of 
The QNeeM v. Mwrtm, 3 Cox, to show that a 
sentence of the Court in general terms of 
penal servitude for so many yean would be 
sufficient vrithout specifying the place. He 
also referred to Breuan's case, 10 Q.B., where 
a prisoner was removed from Jersey under 
the Secretary of State's warrant to show that 
these prisoners could be removed under a 
similar warrant 

Mr. IBILAVO, in reply, said he would not 
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attempt to follow his learned friends through 
the mase of old acta and Sydney regnlations 
that they had quoted. He timply contended 
that the Court ought not to assume that it 
poaseaaed by implication a power that no act 
expressly conferred upon it, namely, that of 
awarding penal servitude. 

The Chief Justicb said he would consider 
the case, and announce hia deciaion on Mon- 
day next 

Subsequently tlie prisoners were remanded 
for sentence, till April 15^ that the opinion of 
the full court might be obtained. 

Attorneys : Ghimer for the Crown ; Mac. 
gr^or, Bamsay and Brahe for the prisonerB. 

VICE-ADMIRALTY COURT. 

Thubbdat, Jaituabt 23. 

(Before Sir W. F. Stawell, Judge.) 

Bg TKB S.S. ALBIOB— DUHH V. HOTT. 

JHsHnmenti <m aeeowit of ikip hy pro- 
w^aUr hrfore he became wuuter-^Advaneee 
Upay effmuHnoMi erew^ not neeeuariee^ 
26 ami 27 Viet. e. 24, e. XO—Ne jvri$di4f' 
tht^ at te neeeuaritt not supplied leithin 
the Britiih Jknteuloi^ where the Court io 
o$tahliohed^n and 18 Viet. e. 104, «. 191 
— HOiM eaufUer claim made hy owner^ 
matter may net introduce mattert extrintie 
to the aecountt at between matter and 
owner — What interett attewable — Owner, 
euceeediny, on reforenee to Reyittrar, in re» 
dmeiny claim, not aUewed eottt where they 
did not produce thethip^t aecountt — Coitt 
efemtmeel btforc the Reyittrar upontahiny 
aecountt, net allowed. 
The decree is reported 3 A. J. B. 72. 
Mr. Webb and Mr. Punres for the pro* 

BBOter; The Attorney-General and Mr. 

Wrizon for the respondent 

A suit by Mr. Frank Dunn, late maater of 
the ateamahip Albion, to recover, as a claim 
on the ahipb a anm due to him for expendi- 
ture aa necessaries and diabursemeuts on 
account of the vessel, and for wagea. Mr. 
Heniy Hoyt. the regiatered mortgagee of the 
steamer, is the respondent In September 
last the Judge made an order referring it to 
the registrar to take accounts, and they were 
taken by him, assisted by Mr. J. Lorimer and 
Mr. Da^ Moore. They reported that a sum 
of £2;74S waa due to the petitioner (Mr. 
Dunn), and againat that report the mort- 
gagee objected, and claimed to have twc 
items, amounting to about £l,<tOO, disallowed. 
AiBwnenta were heard on tide objection in 
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Deoember laat and the judge now gave 
Judgmenton the objection, and his final decre. 
His HoirouB said,— In thia case reference 
was made in the usual way to the registrar 
and merchants, to aacertain the amount of 
wages and diaborsementa due to the peti- 
licHMr. As far as the wages and diaborse- 
flMnta are concerned, there ia almoat an 
abaohite absence of any very distinct and satis- 
factory evidence to gidde them, the books of 
the vessel not being produced, and the 
petitioner being driven to rely on accounta 
ha Umaelf had kept and which in some re- 
■pectswere not so complete aa they might 
have been. The material queation ia 
whether two snma, one of 0,000 dollars, 
advanced by the petitioner to the ownera of 
the vessel before he waa appointed maater, 
and another sum of 2.1M doUars and 17 
cents, advanced by the petitioner after lie 
waa appointed master, could legitimately be 
recovered in the present suit The position 
of maater haa been very materially changed 
as regarda the right to sue for wages 
and disbursements by recent legislation. 
Before these later Acts were passed, 
he waa in almost no jxisition to make 
a claim. Seamen could recover their wages, 
and had a maritime Ken, but masters were 
in a worM position. 17 and 18 Vic, chap. 104, 
S. 191, enabled a master to sue for wagea, and 
conferred on him the same rights, liens, and 
remedies for the recovery of his wages which 
any seaman, not being a master, luul. And 
the section in question then went on to 
state,—" If in any proceeding ia any court 
of admiralty or vice-admiralty touclihig the 
claim of a master to wagea, any right of set- 
off or counter chiim ia set vl\\ it shall be 
lawful for auch court to enter into and adju- 
dicate upon all questions and to settle all 
accounta then arising or outstanding and 
unsettled between the parties to the pro- 
ceeding, and to direct payment of any littlauce 
which is found to be due." That Hubstan- 
tially alloived a maater, in the event of any 
comiter claim behig set up by the owners 
sgainst him, to bring forward, and also al- 
lowed the court to ail just all questions of dis- 
puted accounts existing between the ixirties. 
But the right of the master to recover tliese 
evidently depended on tlie owners bringing 
forward a couiter chiim, and if they did not 
do so— and unquestionably prudent men 
would not do so unless tliey exiiected to 
reduce the master's claim veiy considerably- 
the maater was driven for redress, or to 
recover anythuig but lA-ages, to some other 
court. 24 Vic, diap. 10, S. 10, was passed to 
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remedy iliat .state of tliiiige, aiid gave courts 
of adminilty aiid vice-admiralty jurisdiction 
in cases of watises and disbursements gene- 
roily, and under it a muster could sue for 
disliursements, and be in precisely the same 
position as regards tliem as lie was in as 
regarded wages. He Kad a maritime lien for 
both. The last statute relating to the sub- 
ject which I shall quote is the Vioe-Ad- 
miralty Cuurte Act, 2G and 27 Vic, cliaii. 24. 
The lOUi section of that statute enu- 
merates the matters in resiiect of whicli 
▼ioe-admiralty courts sliall have jurisdic- 
tion. Tliese umtten are chdms for seamen's 
wages, master's wages, and for his disburse- 
ments on account of the ship^ and claims for 
necessaries supplied in tlie possession in 
which tlie Ckmrt is established, to any 
ship of whit*h no owner or part owner is 
domiciled within the possession, mean- 
ing the Britisli possession, at the time of the 
necessaries being supplied. The 5,000dol., 
it is said, were not necessaries, and were not 
to be re^Etfded as such, because the amount 
was applied to pay oiT a crew in mutinous 
and insubordinate condition, and whom it 
was said it was exiiedient to get rid of as 
quickly as iiossible for the wifety of the ship. 
But the other sura of 2;l3iilol. was expended 
for necessaries, was atlvanoe«l \tf the master 
(the petitioner) to the owners, as he alleges, for 
the purpose of being expended for neces- 
saries, and no doubt it was expended on tlie 
ship's account Indeed, the registrar and 
merchants so found it and there seems to 
be no doubt that their finding in that respect 
is accurate as far as matters of fact are con- 
cerned. Tlie question then arises whether a 
master is at liberty, in a suit for wages, a set- 
off or counter claim being made sgainst 
liiui liy the owners, to reply, so to speak, 
"these were necessaries," and in fact to 
swell the original amount to such an extent 
as to completely excee<l the contra claim or 
set-oif. Now, two answers were given to 
that question during the argument at the bar. 
One was, that the statute 24 Vic, chap. 10, 
WAR in fact a repeal of 17 and 18 Vi<'., chap. 
104, and that there was no necessity now for 
Koiiig lioi'k to the last-nicntioned statute, in- 
asmuch as the Court liad, irresiiective of any 
course pursued by the owners, jurisdiction to 
adjudiitite in matters of wages or disburse- 
ments. The other answer was, that this was 
not a mutual debt, that 17 and 18 Vic, diap. 
104, in eiTcct allowed the bruiging foru'ai'd in 
reply by the master mat wnicn would liave 



formed the subject-matter of a mutual debt, 
but that it never intended tliat matters 
wholly extrinsic and outside tlie accounts 
between the owners on the one liand and the 
muster on the other should lie introduce<l. 
I am very much inclined to think both 
arguments correct. I do not think it was 
intendeil, while only giving assistance to the 
master and enabling hhn to set up what was 
a legithnate answer to the counter claim, to 
do anytliing more tlian authorise liim to do 
that which we are at liberty to do in courts 
of law. Mutuality is the essence of a set-off. 
If mutuality does not exist, a set-off does not 
arise. Hut, ai*cording to the view I take, it 
is not net'essary to de<tide that here. To 
hold that these necessaries can be rei-overed 
woukl lie to rei«aU tlie 10th section of the 
2G and 27 Vic. Necessaries can lie recovered 
in Vi(«-Adniimlty Courts only when they 
have been supplie«l in the iiossession in 
which the Court is esttiblished. Assuming 
that this money was exi>cnde<l for neces- 
saries, and cuuld !« re<'overed as necessaries, 
it was not supplied in the iioRSCSsion in which 
this Court is CHtablished. It was supplied at 
Yokohama. If I were to allow these neces- 
saries to be mi8e<l as an answer to a set-off, I 
should, in fac^t, adjudicate thereon in plain 
opiMwition to the section I liave last men- 
tioned ; and I do not think I am at liberty to 
do sa It may be said Uiat this is only another 
form of stating that debts must be luutuaL 
Perhaps it is so. But I rest my decision on 
this broad view, tliat under no circumstances 
can I take into consideration necessaries 
unless they are supplied in the possession in 
which this Court is established. As regards, 
therefore, the sum of 2;l34doL 17 cents, I can- 
not, as a matter of law, allow it Then there is 
the other question of the S^OOOdoL advanced 
by the iietitioner before he was appointed 
master. An endeavour was made to support 
that on other grounds, and it was said that 
as money paid for necessaries is necessaries, 
so money paid for wages is to be considered 
as wages. That proposition is no doubt right 
in the abstract and a case was cited relative 
thereto which goes a greater length than any 
otlier I could find on the point— namely, 
re ike Albert Oroa6y, L.R, 3 Adm., S7. 
But there were circumstances which made 
that case very peculiar. The marginal note 
substantially states the facts, which were as 
follows :— " A, being master and sole owner 
of a vessel, put her into a shipwright's dock 
for repair. The shipwright repaired ths 
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Tewnl. ftnd refnaed to allow her to leave hit 
dock Hutu hit bill for the reijoin vrae paid. 
A, having no fanda, the plaintiff lent him 
money to pay the ahipwright'i bill, and A 
paid the bill with the money lent" Inavmnch 
as the money there was paid to get the ship 
out of the dock, which conld not have lieen 
effected until the money for Uie repairs was 
paid, and inasmuch as (A being the on-ner as 
well as master of the ship) there was no 
other way of getting the money, except from 
the plaintiff, the money lent by the latter 
was, in fact, for necessaries, and the judge, 
Sir Robert Phillimore, said:— '*I am of 
opinion that, in the ))articular circumstances 
of this case, I may treat th^ money advanced 
as coming within the definition of neces- 
saries, and I grant the order asked for." I do 
not know whether it affected the case, but 
the hct was, that that suit was to recover 
the amount out of the proceeds of the ship, 
which had already been sold. But there is 
another case which seems to me to militate 
very much against the petitioners' view- 
namely, that of the Victoria, also inted, re- 
ported in 37 L. J., N. &, Adni. 12. In the 
case on which I am now giving judgment, 
inasmuch as the 5,000dol. were advanced by 
the master before he became master, 
such person stands in the same position as a 
stranger. In the case of the Victoria, the 
mate advanced money for wages )ioicl to the 
crew and necessary disbursements in foreign 
ports. In that cose there were none of the 
peculiar circumstances of the Albert Crosby 
case. There was nothing to show that the crew 
in that case were about to arrest the ship for 
theirwages, orthatany persons had laid an em- 
baigo on the vessel to recover necessary dis- 
bnrwments. It simply appeared that the 
mate had paid away the sum of £841 Ss., 
partly to the crew and partly for necessary 
disbursements, and that these payments were 
made at the request of the oMmcr of the 
▼easel. The principle, that money )iaid for 
necessaries was to be regarded as necessaries, 
was there relied on ; but the judge held that 
the High Court of Admiralty had no jurisdic- 
tion in the case under the 4th or 10th sec- 
tion of the Admiralty Court Art, 18G1, and 
he directed the petition to be refoniied by 
striking out every claim but the one for the 
plaintiff's own wages. As I have said l)efore, 
that case does not comprise peculiar circum- 
stances which existed in the Albert Crosby 
case. It has not been shown to me in this 
case that such a pressure existed as that I 
am at liberty to consider the money paid for 
wages aawagea. It might have been very 

January 28, 1873. 



•zpsdient to get rid of a mutinoua ciew, 
but there ia nothing before me to show 
that the owners were in such a state of 
impeennioaity that they oould not have 
obtained the money elaewhere, or bor« 
lowed it from other aouroea than the pe- 
tttioner. He lent the money to the owners, 
vsiying, doubtless, on his being subse- 
qvsntly appointed master, and on the good 
miderstanding supposed to exist between 
himself and the owners; and I have no 
doubt it was applied as described, and the 
ngiatrar and merchants ao found it There 
ia nothing to ahow that it waa paid in auch a 
way aa to faring the caae into the aame cate- 
goiy aa that of the Albert Croaby. The regie- 
tnr and merchanta have beatowed a great 
deal of cars on thia caae, and their dutiea 
were peculiarly arduoua in conaequence of 
the absence of those accounts which should 
have been produced ; and for the non-produc- 
tion of which the owners are answerable. The 
registrar and merchants have found on the 
facts, and as regards the finding on such facts, 
I am perfectly satisfied, and would not venture 
to interfere. Inasmuch as these two points as 
to the right of the petitioner to recover the 
5,000dol. and the 2,134dol. were not pro- 
minently argued before me at the original hear- 
ing, I did not wish to shut out the petitioner 
from the right to recover them, and I re- 
quested the registrar and merchants to 
favour roe with a report relative to them 
specially, and tliey have done so ; and it is 
necessary for me to see liow far I am bound 
to alter their report, in consequence not of 
matter of fact but of law. They found that 
his wages were 4,625do]., and that the dis- 
bursements by him, including the advance 
by petitioner to Burgess and Burdecks of 
2,134dol., were 25,80Mol. 40 cents., making 
a total of 30,494<lol. 40 centa; that the 
payment to petitioner directly, of sums 
appropriated by him on account of wages 
and disbursements, were 26,400dol. 68 
cents. This comprises two heads of the 
account, and there is another account, 
No. 3, called the account current, whiclr 
includes the wages and disbursements, of 
30.494dol. and the 5,000dol. advanced by 
the petitioner to the owner before he was ap- 
pointed master. It also includes interest at 
10 per cent, on the advances by him, to 
which, according to the note of hand given 
to him, he would be clearly entitled. It 
makes the balance due to the ))etitioner 
9,099dol. 82 cents., equivalent to £2.036 12s. 
8(1.; interest to the date of the suit on the 
5,000(]ol. and 2.1344lol., £229 6s. 2rl. ; and subse- 
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quent interest to lllth October, 1872, the date 
of the report, £477 Ss. 2d. Tlie resnlt, there- 
fore, will lie. that the amount of paymenU 
will be deducted from the amount of wages 
and disbnniements, and the i)etitioner will 
be entitle«l to the Yialance, from which must 
lie deflucted the amount advanced to Burgess 
and BnrdeckH, namely, 2,134dol. 17 cents., 
because the registrar and merchants found 
that the disbursements included that 
amount, and have reiK>rted that the sum was 
advanced, and that it was appropriated on 
account of the ship's disbursements. As far 
as I can venture to say, having fol- 
lowed the facts closely, the report in ques- 
tion exactly describes the facts. The money 
was advanced, and the registrar and mer- 
chants believed, and so do I, that the sum 
was appropriated on account of the ship's 
disbuTsemenU. They thought that it was 
paid to get the ship out of a difficulty, and 
that there were no other means of getting it 
out of such difficulty except by payment of 
that sum. Ten per cent, interest is allowed in 
consequence of the note of hand given for 
the 5.000dol. and 2,ld4do]. mentioning Uiat 
amount. If these sums had been allowed 
I should not have disturbed this interest, 
although it is higher than that allowed 
in the Admiralty Court. I am not at 
liberty, I may say, to allow any in- 
terest whatever, except in cases of bottomry 
or collision. But» of course, if the principal 
sums claimed by petitioner go, the right of 
interest on them goes with them. The peti- 
tioner is entitled to interest from the date 
of the report to the final decree, and 
the usual rate of interest allowed in these 
courts will be given, namely, 5 per cent 
With regard to costs, the costs of the decree 
are already given, and I need not reconsider 
them. As to the costs of reference, the 
general practice is, when one-fourth of the 
daim is disallowed by the registrar and mer- 
chants, to give no costs ; and where one- 
thiid has been disallowed, the defendant 
receives costs. But that practice does not 
apply to a case for wages ; it was so held in 
the LemueUa 1 LushtHglon, 147. Even, how- 
ever, if that were not so, I confess that there 
are a great many circumstances in this case 
whidi would make me pause before imposing 
on the petitioner the payment of costs. I will 
therefore take the course adopted in the case 
of th4 FUur-deAis, L.R., 1 Adm.. 49. There 
the Master reduced the plaintiirs claim of 
£774 19s. 6d. to £476 4s. Id., and. inasmuch 



as he considered both parties in the wrong, 
each of them was directed to pay his own 
costa of reference. I am disposed to think 
this case is precisely similar. The petitioner 
must have been misled by the absence of the 
accounts, which were kept by himself, 
handed over to the owners, but not produced 
by the latter. I do not si^ that the owners 
intentionally kept them out of the Court 
Tliere is no evidence of that But the fact 
is. they were not produced. They should 
have been produced ; and for their uon-pio- 
duction the owners are responsible. Ths 
petitioner, under these circumstances, may 
have found it extremely difficult to be as 
accurate as he otherwise might have been. 
Each party must bear his own costa of ve- 
ference. Then, as to the costa of the obfec- 
tions to the report The obiector. the ve- 
spondent has substantially succeeded in hit 
objection. But the application was sUiga- 
larly informal, and even on that ground I do 
not tliink I could have allowed him any 
costs. He mistook tlie whole proceedings. 
His objections amounted to nine, but 
they were reduced to three, namely, the 
two sums I have mentioned, and the 
interest But even if he had been redne 
ta eurid, and had adopted the proper 
course, I should have thought it my duty 
to refer the matter to the registrar and 
merchants. I shall pusns the same comae 
as regturds the costa of the objections as with 
re^^tfd to the costa of reference. And the 
result will be. that the costa of the decree 
will stand in favour of the petitioner, and 
both parties will bear their own costa of re- 
ference and of objection to the report In 
examining the notes of evidence taken before 
the regiatrar and merchants. I see that conn* 
sel were engaged. However desinble it may 
be to engage counsel in matten of law. it is 
not usual to do so in taking acoonnto before 
the registrar and merchants. It is the duty 
of the registrar and merchanta to consider 
matten of account with which they are as 
competent to deal as any barrister, and costa 
of barristen before them are very seldom 
allowed. I make these obser\'ationsto pre- 
vent being misundentood, and ita being 
assumed that if I bad allowed costa of refer- 
ence to the registrar and merchants, I should 
have allowed the costa of the counsel 

The Court adjourned aine die. 
Proctors : Malleson, England and Stewart 
for the promoter ; Duffett for the respondent 



8 



AUSTRALIAN JURIST 



SUPREME COURT. 

Ik Chambebs. 

(Befm Mr. Justice Williams,) 

BE CHAB. F. BOBBHTB. 

Lutkaey Statute, Xt», WQ—Seet. 73 ajfjdieg 
to the caie of a Innatie detained at the 
imtance of prirate permm, and not to a 
oommlttal to tk^ attflnm hyJHgtiee»foT the 
public mfety. 

An appUsatiou was made to Mr. Justice 
Williams, in chambers, yesterday, under the 
Lunacy Statute, for the discharge from the 
Yarra Bend Asylum of a person named Chas. 
F. Roberts. It appeared, from the statementa 
in the course of the case, that Roberts liad 
for the last four years lived alone in a 
miserable sort of structure in Napier-street, 
Fitzroy. This building is surrounded by a 
high wooden fence. Within the last few 
monthe his conduct has been, to say tlie 
leasts eccentric He has been annoyed by 
■choolboys throwing stones at his house, and 
tearing down notices and other documents 
which he used to post on his fence. Some 
of the documents he used to ])ost np were of 
a most extraordinary character ; some re- 
lated to what he called tlie "Secrets of 
Ultra-Freemasonry," and he published a 
pamphlet in which these secrets were said 
to be explained, esi)ecially Uie doings of 
a "Lodge of Judy," and the way in which he 
was treated by some of the high function- 
aries of the lodge. On the 8rd December he 
was arrested by the police on the charge that 
be was a dangerous lunatic ; it was said he 
had threatened to shoot any of the larrikins 
that annoyed him. Tlie justices took the 
evidence of Dr. Hodden and Dr. Livingstone, 
and on their certificate that he was insane, 
sent him to the asylum. The apnlicatton for 
his release was maile under section 73, which 
provides that " if any judge of tlio Supreme 
Court shall receive any information upon 
oath or otherwise, or shall have any reason 
or cause to suspect that any person of sound 
mindisconfined or detained as alnnatic inany 
gad, asylum, hospital, &c.," such jndge may 
cause the person to be brought before him, 
and if it should appear that the detained 
person is sane, the judge is directed to order 

his discharge. 
Mr. M'Kean ani)eared for the alleged 

lunatic ; Mr. SuthMland, from the Crown 

Midtor's oflloe, in opposition. 
Mr. SuTHBBLAVD Said that the Crown had 

of course no object in detaining the man, 

Mabcb 4, 1873. 



hut, OQ the other hand, thv. /ere bound to 
look alter the public interests. If some 
friend of the man would give a bond to be 
rsqwnsible for him, he might be released. 

Mr. M'Kbav said that Roberts refased to 
give the bond, and insisted on his uncon- 
ditional release. 

In support of the statement that Roberta 
was saDS, Mr. W. Turner, a commercial 
traveller, said he had known Roberts lor 
several years, and always found him an 
honestft quiet* unassuming, inoffensive man ; 
never saw him do an act of violence. 
Roberts was with him till IS o'clock on the 
night before his arrest and was then per- 
fectly rational In cross-examination the 
witness said that Roberta's house was pecu- 
liarly built He had seen some notices on 
his fence, but he had regarded them as foolish 
emanations. Mr. Wilson, a J. P. atFitsroy, 
and Matthew Jackson, who had known 
Roberts for a number of years, also said that 
Roberts was a perfectly rational man. 

Mr. J. G. bBANir said that he had ex- 
amined Roberts lost Saturday at tlie oRylnm. 
Conversed with him for an hour. Had he 
met him anywhere out of the asylum should 
not have thought him mad. 

Cross-examined. Itoberts said that the 
larrikins gave him no iieace. 

Dr. FtLTOx said he saw Roberts at the 
YaiTa Bend hist Monday, and had a long con- 
versation with him. He siwke very excitedly, 
and was rather iieculiar, but was not umd. 

Mr. M'Kban.— Would it not be enougli to 
make a man mad to be detained in an asylum 
with mad people ? 

Dr. Fulton supixised it would not do him 
any good. 

Mr. M*Kk.ix.— Why, if I myself was kept 
in an asylum for any length of time I would 
be sure to do something eccentric 

Dr. Fulton.— I don't mean to say Roberts 
is iierfectly sane, but there is nothing about 
him to warrant nie iii saying he is insane. 

Kolierts tlien nimle a statement in wliich 
he denied that he liod tlireatened to kill any 
of the larrikins. He coniidoined that they 
used to throw stones at liim ; he had picked 
ap one weighing ISoz., which might have 
killed him. He complained to the police, 
but could get no redress. This had been 
going on for four years, bnt latterly had got 
worse. 

Against tliis evidence Dr. Paley and Dr. 
Patrick Smith, surgeon superintendent and 
surgeon at the asylum, said that at first they 
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i m ag in ed hd wm niae, but after three or 
four dayi they foaud he was not eane. He 
required to be looked after, and if there was 
anyone tHio would undertake the duty he 
might be released. 

Dr. Barkee alao said that though at fint 
sight Koberts miglit seem sane yet he nally 
was not sa There were at least 30 other 
persons in the asylum whom it would take 
days before one could discover whether they 
were sane or not. lie had no doubt, from 
the p^ers this man had written, that he was 
not sane. 

Mr. M'Kbav.— HaTe yon never heard of 
pe<H;de haying some curious ideas? What 
would you think of a medical man who 
treated his patients through spiritism ? 

Dr. BARKn.~I should not say much for 
the sanity of his patients, whatever I might 
think of him. 

Dr. Haddiv said that he had known 
Boberts in Tasmania when he was a boy. 
Boberts was detained as a lunatic there for 
some months at the instance of his relatives. 
He had a sister and a bioUier-in*law here, 
bat they refused to take charge of him, as 
they had looked after him some time ago^ 
and found him very troublesome. The 
police had been watching him for some time 
at the instance of some of the Fitsroy jus- 
tices. 

Mr. M'Kbav said that when the parties 
appeared before the CoUingwood Bench the 
magistrates were obliged to ask which was 
the lunatic. 

His HovouB said he did not think that 
section 73 was intended for a case of this 
kind. It was meant to apply where relativeg 
of a perK>n improperly had him detained 
Here the lunatic was not detained by eny 
body, littt was sent to the asylum by justices 
in the interests of the public. Looking at 
the man and hearing him one might suppose 
him sane, but it i»-as impossible to get over 
his letters. They were not tlie effusions of a 
sane man. It was true he might liave been 
annoyed by "hirrikins,** and certainly the 
conduct of some of these boys was enough 
to drive anyone mad, and a man of excitable 
temperament might seise an ill-regulated 
boy by tlie scruff of the neck and give him a 
good shaking. But this was not a case of 
that kind. Supposing this man were liberated, 
and any disastrous consequences f<^lowed, 
the public would naturally blame him (the 
jndge), and the ofAcials of the ssylum. If 
anyone would undertake to be responsible 



for him, and give a bond for £00, he might be 
liberated. 

Mr. M'Kbav.— Then it's a question of 
money. 

Mr. SuTHiaLAVD.~No, of law. 

His HoxouB.— Not at all ; it is a question 
of security to the public 

An order was then made that if sosm 
friend of the lunatic gave a bond for £00 the 
lunatic might be dischaiged. 



Thubudat, Fis. 6L 



simaios nr iquitt. 
(Before bis Honour Mr. Justice Moiesworth.) 

IH THB WILL or WALTIB MOaTOOlIBBT. 

JVlU-^P r t^ mt e Tutmtfir married after wUi 
madCf ta wemaa wk^e kMsbaud wmm aiire, 

Mr. T. A'BwKgn applied for probate of 
the wiU of Walter Montgomery (£2,000) to 
be granted to Thomas Pavey, the executor in 
this colony. Mr. Montgomery made the wiU 
m 1368^ appomting Mr. Pavey executor as to 
any proiierty in the Australian-colonies, and 
Mr. John Forsyth, of Thomhill-square, 
Islington, and the Rev. W. Drake, of Sedge- 
brook rectory, Qrantham, as executors in 
England. The wiU was made in duplicate, 
one c(9y being left with Mr. Pavey* and one 
sent to England. Mr. Montgomery died in 
September, ISTl, and his will was proved in 
En^and by Mr. Forqrth uid Mr. Drake. A 
certified copy of it had been sent out hereb 
and it corresponded in all particulan^ 
except as to one unimportant word, with the 
copy in Bfr. Pavey's possession. 

His HoirouB asked if Mr. Montgomery had 
not married since the wiU was msde. 

Mr. A'BwKXTT said there was nothing in 
the affidavits about it The fact was, how* 
ever, that Bfr. Montgomery was manied 
shortly before he died— or rather a marriage 
ceremony was performed, for the marriage 
was a nullity, the woman having been pre- 
viously married, and her first husband being 
then alive. The executor was willingto take 
the responsibility of proving ths will, and the 
fact that the will had been proved without 
opposition in England s ee m ed to show that 
the marriage was invalid. 

His HoiroDB said he could onlyact on the 
materials before him, and would grant pro- 
bate. 

Probate granted. 

Fkoctor : Pavey. 
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ni TBI mLL or thor. wabbubton. 
Wai-^ProbtUe^Afi^ttrit of iifntk, 

Dr. Maodbn moveil for probate of the 
will of Thomas Warharton (£20.000). War- 
burton was a merchant, carrying on busi- 
BMS in Melbourne. He left this country 
for Fiji in 1871, and was murdered there in 
NoTerober of that year. The delay in proving 
the will was occasioned by the difficulty in 
getting legal evidence of his death. An affi- 
davit was made some time ago by one Marika 
Ligo, a Fijian, hnt it was in the Fijian 
language, and it caused a delay in ob- 
taining a translation. Marika Liga was 

brought to Melbourne, and he made an affi- 
davit, the Rev. Mr. Fison acting; ns inter- 
preter. In this affidavit it was stated that 
Warburton was a passenger by the cutter 
Neva on a voyage from Ovalau to Taviuni. 
There were four otlier white men on boanl, 
30 Solomon Islanders, and Marika Ligo. 
The Solomon Islanders rose against the 
whites and killed them all except the cai)- 
tain, who jumped overboard, Warburton 
being the first man killed. 

His HoMouR granted the probate. 

doctor: Madden. 



nr THE WILL or j. w. howev. 
JMiei PH E&tate$ of Deceaitvd PtrttoHM—Per' 
wnal estate xnnifiieieHt — Ab applieufioM 
to Cemrt for leave to eell real ettafe, meeeti' 
taryiimee Amending Aet, Ko, 427 — yirf 
neceitary to fint exka^ti the penonalty in 
Mngland, 

In December last, an application was made 
on behalf of the administrator of this estate 
for leave to sell real property to pay the duty 
to the Government The application was 
postponed to enable some of those entitled 
to the land 4o be heard on the motion. In 
the interval the Probate Act was possetl by 
the Legislature, enabling executors to sell 
real estate without an application to the 
court 

Mr. A'Beckett, for the administrator, 
renewed the application, remarking that he 
did so because the matter was before the 
court prior to the Act being passed. 

Mr. Db Vebdon appeared for Richard 
Howey, one of the persons entitled to the 
land, and contended that the personalty in 
Enn^d should first be applied towards 
payment of the duty before the land could be 
■old. 

March 4, 1873. 



His HovouB said that in view of the Act 
fsoently possed he did not consider the 
application necessary and should therefore 
refuse it, the applicant to pay Richard 
Howey'S4Doats without prejudice to his right 
to have them oat of the estate. 

Fkoeton : Macgregor, Ramsay and Brake. 

MOVDAT, FSBRUART 17. 
CHADWIOK T. BSmrSTT. 

PMie Works Loan Act 1872, Xo. 428— 

Seet, 29^^Ajfplieation to aUcw in/eestwunt 

atkernrise, 

Mr. Holxoyd for the plaintiiEB; Mr. T. 
A*Beekett for defendant Bennett ; Mr. Webb 
lor Richard Chadwick ; Mr. Lawes for the 
infant 

In this case an applicatioii was made to 
the Coxat on Thursday lofft, for an order that 
the master in equity be at lilicrty from time 
to time, nt bis discretion, to sell nny of tbc 
Victorian Government dclicntnrcs now stand- 
ing in the Bnuk of Victoria, nt Melbourne, in 
his name or under his control, to tlic credit 
of this cnuRC, and torc-invcst tbc net proceeds 
of any such sale or sales, after deducting the 
cx'})cufics of such rc-iuvcstmcut, ujiou inort. 
gage of freehold lands in tbc colony of Vic- 
toria, or in Victoria Government dclxintnrcs ; 
nnd from time to time, at his discretion, to 
vary nny such securities for others of eitlicr 
description herein mentioned ; and that it 
may be ordered that the Victorian Qovcnimcnt 
debentures now stnudin}? as aforesaid to the 
credit of this cause, shall not nny of thcni be 
sold, excopt for the purjiusc t>f Kuch rc-invcst. 
ment, or until t)ie further order of this Court. 

The alx>vc Act provided that such money 
should be invcstcil in four )icr cent Stock 
unless the Court should onlcr it to Ix: invested 
otherwise. 

His HONOUB. — I make the order ns sought 
in this matter ; ooHts of nil parties to 1)0 costs 
ui the cause. 

Solicitors ; Bennett and Attenliorongh ; 
TrolloiKS and Wilmoth ; O'Brien ; Parton and 
llcllins. 

A snnilnr order was mnde in the cnse of 
Many, II '///r, Feb. »». 

TllLRHDAY, Kkw. 20. 
K1TTIX«S IX Kt^riTV. 

(Before his Honour Mr. Justi<'c ^rolcRworth.) 
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R£ WILLIAM CAKUINKR. 

iHndreHeg — IhnfjumemeHf for jtrrntHrr of 
debtor — Sr^MettnitioH of ttrjMittitt entate 
for jmrtnenhiji fhhf, heforr *rtjMf$1ratUm 
ofjHirtner$hip e$itite, 

Onlcr NiJti for the fieqiiefitration of the 
estate of William (Janliner, of the lirni of 
Gardiner and Symonda, of Little Flinders- 
street, vine and spirit merchants. 

Mr. Webb, for the ])etitioning creditor, 
Mr. J. H. White. 

Mr. Lawe8, on beliaU of the respondent, 
applied for an adjonmment so as to enable 
notices of objections to be filed. Tlie case 
hod been adjonmed from lost Thursday, as 
it was supposed Gardiner would have arrived 
in the colony before this. The application 
for further time was based on an aflidavit by 
Mr. J. Klkington, secretary of tlie Shire of 
Monnt Moriac, the father-in-law of Gar- 
dii)er. who stated that the respondent hod 
been arrested by the police in Qneensland, 
and that thoagh he was sabsequently re- 
leased on a writ of habeaa they had retained 
possession of all his property and all his 
dothes, except what he was actually wear- 
ing, taking even the studs from his shirt. 
After he had been released, he set out to 
come on to Melbourne, but having no money, 
was obliged to travel on foot 

Mr. WsBB opposed the application, as the 
arrest took place two months ago, on a charge 
of fraudulent insolvency. The respondent 
was, however, released because no warrant 
had been sent after him. So soon as he was 
out of custody he disan)eared, and although 
an officer with a proper warrant had been 
looking for him, he could not be discovered. 
It was evident that the application was 
merely meant for purposes of delay. 

liis IIoxouR said that if there appeared 
any pixMiiect of the re8ix>ndent returning 
within n reasonable time, he would postpone 
tlie case. But there was not reason to suit- 
IK)8c that he would come here, and he should 
tlierefore refuse an adjournment 

Mr. JjAWeh then took a preliminary objec- 
tion tliat no petitioning creditor's debt was 
stated. The debt relied upon by Mr. White 
was an acceptance given by the firm of Gar- 
diner and Symonds. Tliere was no altempt 
to sequestrate the estate of the firm, and 
the sei karate estate of one partner could not 
be setiuestrated on a joint debt of the firm. 

Hid lIoNOL'u overruled the objection, and 
mode aljsolnte tlie order for sequestration. 



Solicitors : llrabam for petitioner ; Crispi 
Lewis and Wilks for respondent 

KK WILLIAM LEVEY (a LUVATIC). 

Lnnae^ Statute, Xo, S09— &ff. 105— Cns- 
minion not remitted on $ round of in$ol' 
renvif of an e$tate not under ndminigtra' 
thn hif the ConrU 

Mr. Plrvkh moved for an order exempUiig 
Uie estate of William Levey from the iiay* 
ment of £93 iier centage charged by the mas- 
ter in lunacy under section 101 of the Lunacy 
Statute. William Levey was declared a 
lunatic in April, 1872. In June Mr. G. C 
Levey was apiK>inted committee of tlie estate. 
In November the lunacy was superseded, and 
0. C. Ijevey was directed to iniss his accounts. 
The accounts showed tliat £1,879 had been 
realised, and on this amount tlie master pro- 
posetl to charge commission at the rate of 5 
per cent Section 105 gave the Court power 
to exempt small properties from commission, 
where the net amount, or net estimated 
value of an estate was under £5 as to the 
cori)US or £riO per annum as to hicome. 
It was alleged tliat this estate was hopelessly 
insolvent, and that after payment of the 
creditors there would be no cori>us. 

Mr. Webb opposed the motion on behalf 
of the Crown. 

His Honour said that if the creditors were 
being paid through the court, there might be 
a reason for remitting the commission ; but 
it appeared that the lunacy was superseded, 
and tlie estate was to be handed over to 
William Levey. Tlie Court could not, there- 
fore, in considering the value of the pro- 
perty, take into account the amount due to 
the creditors. 

Motion refused without costs. 

Solicitors : Fleet w«iod for the late lunatic ; 
Gurncr for the Crown. 



DXNHY v. VICKXRS. 

Infant — On d^atk of guardian and next 
friend, another next friend must be a^* 
jfointed before motion for new guardian, 

Mr. Cock moved for an order for the ap- 
pointment of the guardian of an infant 
plaintifl^, and for a reference as to the 
amount to be allowed her for maintenance. 
It appeared that both the guardian and the 
next friend, by whom the suit was at first 
instituted were dead. 

His Honour said this motion could not 
be made till another next friend were ap- 
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pointed, to whom the Court would look as 
responsible for the propriety of the motion. 

The application to stand over till a next 
friend was apix>inted. 

Solicitor : J. M. Smith. 



Monday, Feb. 24. 
(Before his Honour Mr. Justice Moles^iorth.) 

RK ROGER RICHARD MALET. 

InwUeney Statyft 1870, Ao. n79—SectM. 10 
71, 72 — Ttantfer of §oodi trlthm three 
woHtks of iHsolveHCjf — Ot^vt to creditor 
t^pajf back the amoHnt to (official only nee, \ 
Appeal from on order of Mr. Forbes, judge 
in insolvency. 

Mr. Lawes for the appellant ; Mr. Moles- 
worth for the respondent 

Mr. James Simson, assignee in the estate 
of Koger Richard Maley, solicitor, of Gee- 
long, applied in October last to the Court of 
Insolvency at Geelong for on order directing 
Mr. W. & Woolcott. solicitor, of Melbourne, 
and Mr. J. M. Garratt, commission agent, of 
Geelong, to pay to him £78 10s. 7d., the 
value of certain goods transferred to them 
by said insolvent, witliin three months of 
the sequestration of his estate, on. the ground 
that the transfer was a fraudulent preference 
of them over other creditors, and therefore 
and in other respects void. About two yeans 
ago, Maley, then in gaol on a charge of 
foigery, gave to Messrs. Woolcott and Gar- 
ratt, two of his creditors, an order directed 
to Mr. Robinson, an auctioneer, authoris- 
ing him to sell certain of his property 
and pay the proceeds to Messrs. Wool- 
cott and Garrott Mr. Robinson sold the 
property referred to in the order, and 
paid the net proceeds, £78, to Messrs. Wool- 
oott and Garratt About the same time 
Maley's estate was sequestrated. Judge 
Forbes refused tlie order asked for by Mr. 
Simson, on the ground that the transaction 
between Maley and Messrs. Woolcott and 
Garratt did not appear to him to be fmudu- 
lent, and that the payment to them seemed 
to have been made and received in good 
faith, and for valuable consideration. That 
decision was appealed against by Mr. Sim- 
son. 

UisHoNOVRsaid,— This isanappeal from the 
learned commissioner of the Geelong district 
in insolvency, who on December 3 refused 
on application of the assignee of the estate of 
Mr . Maley to make Messrs. Woolcott and 
Garratt refund certain property of the insol- 

Maboh 4, 1873. 



vent, OS received by way of fraudulent pre- 
ference, and on other grounds. Maley appears 
at the date of the insolvency rule absolute 
August 3^ to have owed over £600, his assets 
not being £20, excluding the subject in dis- 
pute, household furniture, live stock, and 
affects at his residence and office, which weie 
■oldfor£7810B.7d. March 9, 1871. he accepted a 
bill to Bank of Victoria £62 lOs., due July 
12. April 1, he gave the same by^k a note 
for £75 2b. 7d., and endorsed to it a bill ac- 
cepted by Woolcott for £48 Is. 8d., botii due 
July 4. He had various liabilities to Garrott, 
amongst others a bill £46 lOs., of which he 
aeems to have been accommodation acceptor, 
and had to take up July 9, and which Maley 
talked of dischaiging by raising money, £90- 
all he could raise on his furniture. July 12 
the bank sued him on the note and bill then 
due, and was threatening Woolcott on the 
bill. July 14, Maley was in guol on a crimi- 
nal charge, to which he afterwards pleaded 
guilty, and has since been imprisoned. July 
18 he filed a declaration in insolvency, on 
which the bank proceeded, July 24, to make 
him insolvent. Returning to July 14, on 
that day Iklaley signed a paper written by 
Woolcott, addressed to an auctioneer, Mr. 
Robinson, authorising him to immediately sell 
by public auction his furniture, &c., and pay 
the proceeds to Garratt and Woolcott in the 
proportions, Garratt two-fifths, Woolcott 
three-fifths. Garratt took this order to Ro- 
binson, and conveyed some at least of the 
goods to him, and they were very rapidly 
sold, and the net proceeds divided accord- 
ingly, Woolcott getting his share and apply- 
ing it to partly pay the bank the bill on 
which he was liable. The debts paid were, 
as far as Is^e, fairly due to Woolcott and Gar- 
ratt and were probably of a ckiss which Maley 
was especially bound to pay, and, irrespective 
of the iK>licy of the insolvent Acts, would be 
morally justified in paying pi-eferentially to 
his other debts ; but they were the very class 
of debts against the iiayment of which pre- 
ferentially the provisions of the Insolvent 
Act were levelled. The imymcnt wnies 
directly within tlie lirst ixiit of the act No. 
379, section 71. The only question is if 
Woolcott and Garratt were inyees in good 
faith and for valuable consideration within 
the protection of the latter ]iart of tliat 
clause and section 72, subsection 3 ? Maley 
assigned, in fact all his available pro|ierty to 
two creditors within four days of declaration 
of insolvency in part payment of the debts 
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doe to tliem respectively, obtaining no advan- 
tage as to indulgence for tlie rest of the 
debts, allowing tliat pnq^rty to be eacrifioed 
by a hurried sale, it being property of tlie 
greatest ini|x>rtanoe to his personal comfort 
and the probability of his carrying on 
his business as a solicitor. Wooloott 
and Garratt respectively swore tliat they 
believed him solvent, and that they had 
respectively demanded payment Some 
conversations of Mr. WooUvtt's, to 
which Mr. Harwood deposes, are inconsistent 
with tlie belief of his solvency. Uarmtt's 
answer, under examination, stated tliat 
Maley was more anxious about applying the 
produce of the goods than he was. Taking 
Maley as solvent or insolvent, the obtaining 
such provision for a portion only of the 
debts due to each of them could hardly be 
imagined by Woolcott and Garratt or any- 
body else to be from any otlier motive 
than to give them a preference, and I 
do not think they could have felt them- 
selves to have been dealing in good faith or 
for valuable consideration. Demands may 
be mode and acceded to, both parties under- 
Btandmg that the demand is not the motive 
of action. Woolcott states some conversa- 
tion about this settlement being induced by 
Bfoley wanting him to act as his attorney in 
defending the prosecution, and that he 
said he would not talk about his de- 
fence until the bill was paid. There is no 
definite evidence that he believed that the 
payment was made in regard to his under- 
taking the defence, which does not appear, 
in fact» to have been done. They were both 
attorneys. Woolcott represents that he be* 
lieved Maley solvent, and able to pay oosis. 
Where would be the mighty importance of 
Woolcott acting for him? To sustain a 
transaction presenting such strong suspicion 
of iHolaJldes the interested persons exa min ed 
should give full details of oonversatioii, 
and should produce all persons present more 
likely to favour them than the assignee. 
Maley lias not been produi*ed, nor Mr. Price, 
whom Garratt stated to have accompanied 
him and been present It was objected on 
behalf of Woolcott and Garratt tluU the sum- 
mons does not present the case sought to be 
proved ; it alleges that Woolcott and Garratt 
sold goods transferred to them by the insol- 
vent by way of fraudulent preference, and 
possessed themselves of the goods and pro- 
ceeds Tlmt I think substantially tme 
as to them (iierhaps not as a joint act, 



but separately). Bobinson might be con- 
sidered their agent Kspecially it would 
be true as to Garratt as to the goods he con- 
veyed to BobinsoiL But the notice in re|dy 
to tlie summons I think \'irtually admits the 
taking iiossession ; traverses or denies only 
the motive— fraudulent preference. The 
learned i*ommissioiier marked Garratt's 
examination as in evidence, and that ap- 
parently without objection as to its ad- 
missibility against both, and Garratt was 
a witness apiiarently to qualify his exa- 
iiiiiiation. I liave, tlierefore, dealt with 
it as fully in evidence. There is notliing. I 
think, in Act No. 379, section 19, toprevent the 
use of written admissions or statements 
which might be used elsewhere. The clause 
is afliniiative as to different modes of proof. 
No point appears to have been urged before 
the learned commissioner as to Woolcott and 
Garratt not liaving incurred a joint liability, 
and tlmt point was not pressed before me. 
I think tliere is so much doubt about it tliat 
I shall adopt the second alternative of the 
summons, and reverse the order of December 
3^ 1872, and order Woolcott to pay the 
assignee £41 3s., Garratt to pay the assignee 
£28 8s. 7d., and both to iiay tlie assignee's 
costs incurred in the Insolvent Court and on 
theapfieaL 

Solicitors: Harwood for the appellant; 
Wooloott and Turner for the respondent 



IN THK BSTATB OF C. A. IIATBB. 

Dmtir* t»m Stttaten </ Deteated PermmM Sia* 
tute 1870, .V«». 388—;^^. 7, clansel^Dtitg 
n»t jMiyahir tm real ettttUe which tutatmr 
may notderist at hi* di»errtiaii. 

In this case an application had been made 
for the opinion of the Court as to whether 
certain real estate was liable for duty. Mrs. 
Mater (at tlmt time a widow) in 1854 married 
Mr. Mater. Previous to the marriage she 
executed a settlement on trustees, coni-eying 
certain real estate in trust to her and her 
future husband for tlieir joint and separate 
lives, with a power of appointment to her as 
to tlie proiierty afterwards. She died in 
September, 1872, liaving in the July pre- 
viously left the proiierty, after her husband's 
death, to her children. The question now 
was whether duty was payable on this estate 
under the Probate Duties Act, Na 388. 

Uis Hotfous said,— The question in this 
case is as to the liability of property settled 
before the Act No. 388 on a parent for life, 
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with power to appoint among cliUdren, to 
duty as to the ralne of tlie proi)erty so ai>- 
pointed. I think section 7, snb-section 2, of 
the Act, speaking of real estate comprised in 
a will, regards only real estate which the 
testator may devise at his discretion. I 
answer the petition by the trustees that daty 
is not payable on the value of the lands re- 
Isrred to in the i)etition, and that the costs 
of this application sliould be paid out of the 
residue of the testatrix's property. 
Solicitor: Smale. 



FUDAY, Fkb. 28. 

D0BB8 V. BBOSIFIELD. 



Partner$kif^PUiintiff*» skare Mot/orfeittd 
iy n0t eontrlhuUng according to agreemekt 
— Per»ni atiertlng ri§kt$ irkick they hare 
mti^io not forfeit tko$s trkiek thf}f k/irr, 

Hr. Billing and Mr. A Beckett for the 
plaintiff; Mr. Webb for the defendants. 

His HoxocR delivered Judgment in this 
■nit as follows :— 

Suit to establish rights as a partner. In the 
year 1866 four policemen— the plaintiff Dobbs. 
and defendants Broniiield, Morrison, and 
Braithwaite— arranged a joint adventure in 
an allotment of land, taken up under sec- 
tions 13 and 14 of tlie Land Act 237, in the 
name of Bromfield, who was to retire from 
the police, reside upon and work the land, 
and be the managing iMirtner, all four being 
equally interested in profits and losses, the 
three others giWng him each a fourth of his 
pay. Bromfield obtahied a lease June 7, 
18601. Ultimately, after variations, Xovember 
17 ,1866, the arrangement was reduced tofiTit- 
ing,sofaras tgoes, "thatatanytime the ma- 
jority wishes to disiMse of the land to ad- 
vantage, or what they consider an advantage, 
they will have the privilege. Braithwaite. 
Dobbs, and Morrison agree to divide their 
several monthly iiayments, so as to give 
Bromfield an e^iual share ; that all the ex- 
penses sliould be defrayed >iy tlie four, each 
payhig an equal sliare; that all profits 
arising out of the said land should lie eciually 
divided among the four." Bromfield went 
upon the land, farmed and improved it, paid 
the rent, kc,, received the produce. ' None 
of the other three ai^iear to have practically 
fulfilled the contract with Bromfield as to 
paying ezpensesor the share of police pay. The 
plaintiff paid in all some £60 or £70— much 
than he should— mostly liy paying for 
building society's slmres for Bromfield. 

Mabcb 4, 187& ^5 



In September, 1867, Bromfield wrote a 
letter showing his disposition to proture a 
■ubdivision of the land among the four from 
the Government September 15, 1867* 
plaintiff wrote to Bromfield :— *' I wiah you 
to know that I have decided on giving up to 
yon my iiart of the land, as I find it quite 
out of my power to raise any cash to assist 
in having it stocked. I regret this very 
much, knowing, as I do, the loss I will be 
at, caused by not having the means of carry- 
inii it out as I would wish. All I can say is. 
that I have done the best I could— more 
than this no man can do. I will keep 
your shares paid up until Xovember, or 
whatever time you intend selling them. I 
■appose at tliat time you can pay me in 
full without a shilling hiterest" This could 
be only a proposed arrangement which Brom- 
field, with the consent of the other partners, 
might accept, but might of course reject. 
September 25^ 1868. plaintiff wrote to Brom- 
field, after adverting to some previous letters 
to which he had got no answer—" I am in 
hopes after I get my three months' pay, 
which is now nearly due, I will be able from 
tliat forward to assist you regularly. I have 
often felt very much annoyed to think after 
I promised to do a certain thing, that I was 
obliged to break my agreement with you.'* 
There is a letter from plaintifl' to Bromfield, 
July 27, 18G8,— " I thought my hist letter 
would end our correspondence, but as I am 
led to lielieve you, Braithwaite, and Mor- 
rison have arranged matters among your- 
selves as regards the land, I think it 
only naturul that I would vriah to know when 
or at wliat time I am to get my money. I want 
nothhig more than what I have gi\'en. I 
want no interest. You osked how much I 
paid into tlie society (he then goes into de- 
tails of payments). You may, perhaps, thuik 
that I liave no right to the stock, as you re- 
marked ill your last iKdite letter that, ac- 
corduig to the rules of partnership, I could 
not claim a shilling. I hope you are of a 
different opinion now ; but this 1 say, that 
I never was nor did I ever consider myself a 
liartner— that is, bound in any way by law ; 
and you must know tliat that agreement 
was nothing in law. My object is to know 
the exact amount due me, and when 
I may exiiect to get it." "Should you 
thuik well of not answering, I shall take it 
for granted that you refuse to iiay the debt." 
This letter indicates nothing of any agree- 
ment to \-ary tlie original rights of the 
liarties. Plaintiff apiieara to have been 
asserting a right to draw out the money 
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advanced and n-ithdrow from the Biiecnla- 
tion, ill wbich lie was wrong ; his assertion 
of the agreement not lieing binding may 
regard some sui>iJOsed illegality which 
neither side has urged before me. Brom- 
field apiwars to have been asserting tliat 
he coald not claim a shilling, in which 
he was right if merely contradicting tlie 
plaintiflf; if he meant that by not con- 
forming to his contract as to advances heliod 
forfeited all claim to Uie iNirtnership pro- 
perty and his advances, he was wrong. As 
to both, I say that iienons asserting legal 
rights which they have not do not forfeit 
those which they have. In September, 1868| 
the three defendants endeavonred to procure 
from the Uovemment a subdivision of the 
land into tliree shares. There is a letter pro- 
duced by Dromfield from the plaintiff to 
him (May 12, 1860), apijearing to show tliat 
Biomfield had offeied him £100, or a subdi- 
vision, and that the lease of the land wnB in 
danger of eviction. It says :— " I wish you 
to know that it is quite out of my power to 
assist you in any way. I am trying to \wf 
'some other debt;* there is not the 
least use in your asking any man here 
for cash." "I would be sorry to know tliat 
you lost the land for want of assistance.* 
" I wish to say I will be agreeably surprised 
if I can get what money I liave given, or may 
say lost, by that unfortunate transaction.'* 
Both parties seem to be keeping their ground 
of right as before assumed, and plaintiff to 
have contemplated the probability of evic- 
tion, which would leave nothing for eiUier. 
It is to be remembered as to their respective 
merits tliat Bromfield had received profits 
out of the land perhaps more than reimburs- 
ing the outlay. We have next a very friendly 
letter from Bromfield to the plaintiff (August 
2, 186$)), excusing himself for his long silence, 
abusing Morrison and Braithwaite for not 
getting him money to meet demands upon 
him, saying he liad borrowed enough for the 
puriMse except £15, which he still required 
to liquidate a bUl in the bank, which hs 
wanted from the plaintiff, promising to re- 
pay it in a month. ** You have mentioned 
that you were sorry that yon could not assist 
me, but I tliink when I have this settled I 
won't want any more assistance from yoo, 
and yon can have a subdivision of your por- 
tion of the land whenever yon want to have it 
subdivided, or tlie money yon have given 
and lost by it, and £1 an acre for what would 
be your iiortion of it, and 1 assure yon that 



tliere is no fear of my losing it for wont 
of assistance.** There is nothing in this 
like insisting that phiintiff hod for- 
feited by previous non-payment or was 
culpable upon their then state of ac- 
counts. Phuntiff answered this August 5— 
'* As to my sendhig you, or trying to borrow 
£1S, I might as weU think of fiyhig.** He 
then speaks of a litigation by Morrison and 
BraiUiwaite, which had injured the credit of 
Bromfield and himself, and his having to 
pay money from its results. Further on—" I 
never doubted your honesty, bat I cannot 
help saying yon should, in the first instsncs, 
try if possible and secure the land, instead 
of laying out too much casli on cattle and 
other things. I am sorry I cannot grant 
your request I cannot help remarking that 
borrowing money without seeing a prospect of 
Iiayuig'it, is a dangerous, foolish act" In 
May, 1870, there was a decUiration of for- 
feiture of tlie land by the Uovemment for 
non-payment of rent, bat Bromfield re- 
deemed. After this the tliree defendants 
made an arrangement between themselves 
that Bromfield sliould hold the land, stock, 
kc, paying the other two their advances to 
the partnersliip funds and interest This 
neariy reduces the dispute to one between 
tlie plauitiff and Bromfield. The answer 
alleges that plaintiff was a party to that 
arrangement, of which there is no evi- 
dence. On the contrary, in May, U7% Bnnn- 
field totally denied plaintiiTs rights as a 
partner, and hesitated to admit hisdaim lor 
his advances. On the whole I think that 
tliere was a partnership agreement, that the 
phiintiff incurred the responsibilities of it| 
and made some payments on account of it ; 
tliat he was grossly in default as to meeting 
his subsequent liabilities, and wrong in 
denying their existence, but did not forfeit 
theroby his share in the partnership ; that 
Bromfield was wrong in not enforcing 
these liabilities, and forcing the plaintiff to 
pay or withdraw, and in pretending that 
pUdntiff had forfeited his advancss. I think 
the phiintiff sliould be punished as to his 
default by tlie decree I have framed, giving 
Bromfield an option of having the entin 
account taken with interest Dedoro that 
there was a partnership between the plaintiff 
William Dobbs and tlie three defendants, 
William Bromfield, James Morrison, and 
Arthur Braithwaite, as to the leasehold in- 
terest in bill mentioned, in Crown allotment 
2,paxishof Tsaiaak, and in the fanning and 
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management thereof by the defendant, Wil- 
liam BromfieUl ; and that tlie plaintift' ifl, as 
between him and the said William Broniiield, 
entitled to one-fonith of all prolits, and sub- 
ject to one-fourth of all losses thereupon, 
and is entitled to one-fourth of the present 
interest in the said allotment and the 
farming stock. Direct that the said part, 
nership be dissolved as from this date. 
Declare that the plaintiff is chargeable 
with one-fourth of his pay as a i)oliceman, 
payable to the said William Brom field from 
the time of the said defendant taking i)os- 
session of the said allotment to the prasent. 
Kefer it to the master to take an account of 
one-fouith of the i>artncrship dealings as to 
receipts and disbui-semcntH from time to 
time. Let the master be at li1)erty— instead 
of an account of receipts and disbursementn, 
where the accurate taking of such account is 
mpracticable or difKcnlt— to charge the de- 
fendant with an occuiiation rent. Jjet the 
plaintifl'have credit in the said accounts for all 
advancesmadebyhim,and l)e debited with the 
fouith of his ixiy aliove-mcntioncd. Let the 
master take the said accounts, if the said 
defendant so elect, with half-yearly rests, 
charging 8 i)er cent, interest on Imlance ; 
otherwise, without rests or interest, and 
strike a balance to this date, or tlie date of 
his reix>rt. Kefer also to the master to 
take an account of the i)artnership pro- 
perty, llcserve further directions and costs ; 
liberty to apply. 

Solicitors: M*Kcan and Wilson for plaintiff ; 
Anderson and Sandilaiuls for defendants. 



VICK-ADMIKALTY COURT. 

Tuesday, Mauch 4. 

iDefore Sir W. F. Stawcll, Judge.) 

HE THE K.M. ALDION. 

Qtgtft — M'/irre avrardetl, nvthiug to he ^frnclt 
off for fatlHTtt nfjfntmvttt an to wm«' hnvn 
— 0*ttt* of tttcvrittf to rtfHHdf uUtHfcd—lH 
pletuVingtty atfmintion of fragt$ duff not 
tfCvvtHtd VHlfM outoMMtjMid Into (hurt, — 
EjtpcHtc* oflo9tcd jitoMitti't to he only 
syms HctHttlftf 2Mid — CowprHMtion for his 
tiiMff to Itv at ratt* jtrtrailiMg vrithin or 
near the JHrhdicfioH — Itrgifitrar hat no 
ponrtr to diraffonf for any portiofi of the 
period of the »n it, 

Heo prcTious'proccodings, 3 A. J. B. 72, and 
antOf p. 3. 

This was an application by the respondent, 
Mr. H. lloyt, and by the promoter, to renew 
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the taxation of costs by the registrar. 

Mr. Webb for the promoter, Mr. F. Dunn, 
the master of the Albion ; the Attorney- 
General and Iklr. Wrixon for the i*esix>ndent 

The suit was instituted by Mr. F. Dunn, 
late master of the s.s. Albion, claiminfi; a 
lien on the vessel for wages and disburse- 
ments. The resix)ndcnt was Mr. H. Hoyt 
(brother of the former owner of the steamer), 
mortgagee. The Albion was at Yokohama, 
under the command of Mr. Dunn. One day 
when he was on shore, she M-as taken out of the 
harbour surreptitiously, brought to Dunedin, 
where Mr. H. IIoyt*8 mortgage was regis- 
tered, and tlience she was brought to Mel- 
bourne. Mr. Dunn came to Melbourne in 
1371 in search of the steamer, which, How- 
ever, did not arrive here till the May follow- 
ingt When this suit was instituted. Then 
followed a commission to Japan to examine 
witnesses, and the cause did not come on for 
decree till September, 1372, when an oitlerwas 
made referring it to the registrar to take an 
account of wages and disbuiveinents due 
to the captain. The registrar reported that 
there was a large sum owing, but on appeal 
to the judge (Sur WilUam Stawell) the 
amount was reduced to £440. On the tax- 
ation of costs that followed the decree, 
the promoter asked for £1,971 costs. The 
registrar disallowed £731 of the claim, and 
against his decision both the promoter and 
the respondent appealed. The latter con- 
tended that a sum given to the captain for 
comi)ensation and for exi)ense8 since 1371 
was uncalled for, as the promoter was not a 
necessary witness ; he was not bound to ooine 
from Japan, nor was he bouitd to stay here. 
The amount allowed for comiiensation, 250 
dollars (about £5G) per month, was excessive. 
For the promoter it was contended that he 
was obliged to follow the steamer so as to 
obtain jmyment of his debt; that he was 
obliged to stop here till the suit M'as heard, 
so as to give evidence ; and that the rate 
allowed him was only what he was receiving 
when the vessel was taken from him. He 
also contended that the taxing-master had 
improi)erly deducted about £700 from his 
costs, being the passage-money he had i^aid 
from JaiJan and his claim for com])ensation 
while waiting for the ship to come to Mel- 
bourne. 

The JuDtiE said,— In this case an applica- 
tion was made on the part of the promoter 
and the respondent for a review of the taxa- 
tion by the registrar. In admiralty, as in 
equity, there are no issues in tlie proper 
acceptation of Uie term as there are at com- 
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mon law. Therefore there 18 »o snch thing 
(\8 taxing issues. But both courts of equity 
and of vice-adniimlty adopt a mode to pre- 
vent injustice being worked in coses where, 
if there were issues at hiw, the successful 
party would not obtain all his costs. A dif- 
ferent course is adopted in admiralty to 
that in equity. In equity the costs are al- 
lowed or disallowed as a whole ; in admiralty 
a middle course is adopted, and a sum is 
allowed nofMtHe erpeHmrvM where the full 
costs are not given— where the promoter, 
although successful on tlie whole, is not 
entitled to all his costs. Tlie respondent 
objects to the promoter's costs being allowed, 
on the ground that he failed in some of his 
issues. This ground is perfectly untenable ; 
no precedent for it lias been cited to me 
nor can I find any ; und to adopt it would 
be to introduce* a novelty into admiralty 
practice, and it is opposed to the practice 
pureued in all the courts of which we have 
any reports. If the respondents view is 
right, and the registrar sliould have allowed 
only a portion of the costs, the judgment of 
the Court vros thoroughly wrong, and the 
Court should not have given costs, bat 
merely costs DOiniNe eagpensamnK After 
the best attention I could give to the case, I 
decided that thepromoteni'as entitled tooome 
to this Court, and being so, I gave liim costs. 
The second ground of objection to the taxation 
is, that the promoter is not entitled to his 
costs of giving security to refund certain 
money he took out of court. The Attorney- 
General put this point clearly in the argu- 
ment, and on its proper foundation, namely, 

that it turns upon the construction of the 
minute of the judge allowing the security to 
be entered into. Whatever advantages there 
were in the security being given, they were 
as much to the interest of the resi)ondent as 
of the promoter, if not more so ; and as the 
promoter has Iteen successful, it would 
be douig him t^oBB injustice not to 
give him the costs of that proceeding. 
The third ground of objection by the 
resix>ndent is that the promoter is 
not entitled to his expenses as a wit- 
ness, OS the suit ultimately resolved itself 
into one for wages, and tlie wages were 
admitted in the pleadings. But the wages 
are not admitted in the pleadings. In 
admiralty ]ileadiii^ such an admission 
should be followed by iiayment of tlie money 
into c^urt, or should lie in snch a form that 
an application could be made for payment of 



the money into court. Tlie admission here 
is merely a conditional statement that if any- 
tliing was owing it had been paid in another 
way. I think the promoter wos a witness in his 
own cose, and the tendency of all the later 
decisions is to allow the iiarty to a cause his 
exiienses as a witness, if he is fairly and 
pro|)crly called as a witness. I liave no 
doubt that he was a proper witness, and he 
ought, therefore, to be allowed his expenses. 
The fourth ground of objection is tliat the 
com))ensation of 250 dollara ptr month 
allowed to the master is too high. This 
sum was the rate he was receiving when in 
command of the Albion at Jaimn. But it was 
a siiedal price for siiecial work, and although 
the decree I shall make will probably not 
make any substantial alteration in the con- 
elusion arrived at by the registrar, still I 
tliink tliat the objection that lias been urged 
caiuiot be ansii-ered. It is conceded that the 
250dol. was a special price for siieiial work, and 
if details were gone into it would be neces- 
sary to deduct the travelUiig exi)enses of the 
phiintiir in going to the place where he could 
earn the money. He could not earn that 
amount of money here. The proiier measure 
of comiiensation is, I think, the amount he 
could earn here, or within a reasonable dis- 
tance of this pkice. It was admitted tliat he 
could not earn the amount here ; he sweara 
he tried to get suitaUe empl<^nent here at 
suitable wages, but could not Another 
objection is that the amount of subsistence 
money allowed is too high. The registrar 
ollowed £3 3s. per week from a certain period 
in the suit. But I think tlie promoter is 
entitled only to the amount that he actually 
paid. The highest amount he poid was £2 
10s. per week. During part of the time he was 
indebted to the generosity of his friends ; at 
othertimeshepaidonly£22B. perweek. What- 

ever boigainhe made the respondentisenUtled 
to the advantage of it ; the opposite party is 
not bound to imy more than the witness 
himself paid. The next objection is that 
the registrar allowed the expenses for too 
long a period, namely, from 14 days before 
the petition was filed. The promoter con- 
tends that tlie registrar did not allow suffi. 
dent time ; he struck off three months for 
the dehiy by tlie petitk>ner in prosecuting the 
suit I do not concur in the view taken by 
the registrar. It is quite outside his ix>wer 
to enter into the question, and to strike days 
from the pkuntiTs claim in this way. If 
there is dehiy in proeecnUng the suit, it is 
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for the Court to constder in determining on thought was nnneceasary litigation in con- 



the qnestiou whether the promoter is en- 
titled to coats or not. If the promoter is 
Awarded his costs from the commencement 
of the suit, it is no part of the func- 
tions of the registrar to strike off from 
his claim one, two, three, or four months. 
If he can deduct three months, why 
can he not deduct six months t I think the 
promoter sliould he allowed comiiensation 
from the date of the commencement of the 
suit, and not from the date fixed hy the 
registrar, namely, three months afterwards. 
As a lower rate of compensation than 250 
dollars per month will he allowed, it is pro- 
hable that the pmctit^l result of the case will 
he to leave the amount nearly the same as 
that fixed hy the registrar. And I interfere 
with the taxation with great reluctance, 
because I think substantial justice has 
been done by the registrar. Then the pro- 
moter objects to the taxation, and claims 
to he allowed first the cost of coming here 
from Yokohama. The authorities are to 
this effect, that the Court will allow the ex- 
penses of a witness comhig to the place of 
trial, or who Ixiing at the place remains there 
for the pun)ose of the trial. I do not think 
the promoter came here for the punK)se of 
being a witness ; he came here for another 
puriK>se, and ou^ht not tlicrcfovc to lie 
allowed the travelling cxi)cnscs. Tlic pro. 
moter also seeks comi>cnsatioii to tlic date of 
the final decree, the registrar havinji; only nl- 
lowetl him comitensation to the date of the 
interlocutory decree in his favour. The costs 
subsequent to the interlocutory decree I dis- 
allowed ; and. if the registrar were to give the 
compensation now sought, he would be over- 
ruling my decree. I think the registrar was 
right in confining the comiiensation to the 
date of the interlocutory decree. The pro- 
moter also asks for the costs of drawing up 
the final decree. I do not think he is entitled 
to them, as I disallowed his costs subse- 
quent to the interlocutory decree. For the 
reasons I have given, I must request the 
registrar to reconsider his taxation— lirst, as 
to the rote of comi)eiisation (250 dollars i)er 
month) which he has allowed ; second, as to 
the time for which he has given it, it should 
be from the commencement of the suit to 
the interlocutory decree; thinl, in the 
amount of subsistence money, it sliould only 
be the actual sums paid by the promoter. I do 
not allow any costs of this application, and I 
hope I have heard the last of tliis case. There 
has been a great deal of what I should have 
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nexion with it. 

Proctors : Mallcson, England and Stewart 
for the promoter ; Duifctt for the respondent 



CHIEF COURT OF MINES. 

Thursday, March 13. 

(Before his Honour Mr. Justice Molesworth.) 

XZTENDID CROSS REEF COSIPANY V. CREAVER. 

mning Statute 1805, i\7». 291, sects. 24, 37,. 
101 — DrfeHtlant liable as for trespass^ for 
entering vpon the ntvface of plaintiff's 
leased ground. 

Mr. Holrojdfor the plaintiff ; Mr. Purcell 
for the defendant. 

Special case from the warden at StawelL 

The comixiny sued Thomas Creaver fo^ 
unlawfully tresi)assing on their claim. 

The following facts were proved :— (1) The 
incoriK)ratioii of the coiiiplaiiumts, (2) the 
issue to complainants of a lease to them of 
the land in question on 18th March 1800, 
from the Crown, (3) the existence of the 
lease, (4) itosscssion by complaiiiants under 
it, (5) tliat defendant had commenced to erect 
a fence on i>art of the ground so leased. For 
the defendant it was proved tliat one Wm. 
Osmond was, on 5th Sej»tcmber, IHCa, and for 
some time after, the holder of a residence 
area on tlie ground said to have been tres- 
imssed on, and was such holder before the 
issue of the lease to the complainants, and 
lieforc the issue of a former lease, whicli was 
surrendered in order that the complainants 
miglit get tlie issue of the present lease. 
Osmond consented to tlic issue of the 
first lease, but his consent was not 
asked nor obtained prior to the grant- 
ing of the second and existing leane. 
Osmond seems, however, to have abandoned 
his rights to the ground iK'fore the issue 
of the lease, and one John (irose 
orcupicd the ground in question under his 
miner's right since \9G^, residing in a house 
thei'eon, and has never abandoned it, and 
was so rcsioing up to a recent date. The 
coniplainunts never asked his consent to tlie 
issue of the lease, iiur did he consent. 
Osmond never apficars to have interfered 
with the <MTUiKition oF (irosc. Tiic nViits 
of iKitli Osmond and Cirose were transfoiTcd 
to persons by whose authority C'rcavcr acted, 
and Crcuver had i>cniiissioii, InmIi fiinii 
Osmond and (irose, to occupy the surface 
ground. The defendants tresjuissiiig, if 
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any, was a mere mirfiu'e IrcHiNiNM or entry, 
and did not interfere with coniplainoiita' 
miiung oiierationA in any way. Suliseqaent 
to the issue of the lease, cuuiphiiuants sub- 
let the ground a1x>ve the depth of 4riOft. to 
Messrs. Campbell and others, who also -gave 
permission to defendant to enter. The 
warden reserved for the opinion of the Court 
the r^uestions, whether defendant was liable 
for a mere surface entry at all 7 and whether 
he, ix)6sessing the rights of Osmond and 
Grose, was liable, in view of the fact that 
Osmond and (irose had been in oocuiiation 
under miners* rights of the ground said to 
have been trespassed upon before issue of 
complainants' lease, and that their consent 
to the issue of that lease had not been asked 
for nor given ? 

Uis Honour gave judgment as follows :— 
Special case from the waixicn, Stawell. The 
complainants— Extended Cross Heef Quartz- 
mining Company (Hegistered)— lessees under 
the Act 291, sec. 24, sued the defendant, Mr. 
Creaver, for tre8i)a8S, erecting a fence on the 
surface of the leased land, not thereby hin- 
dering or delaying the mining of the com- 
plainants. It was argued for the defendant 
that the warden had no jurisdiction. The 
Act 291, sec. 101, subdivision 1, seems to in- 
clude all disputes as to land held on a claim 
or lease. Subdivision 3 extends to all suits 
for encroachment or trespass uix>n such land 
of which any person shall claim to be in pos- 
session for mining puriK>8es, and concerning 
any unlawful interference therewith or injury 
thereto, causing damage thereto, and whereby 
mining shall have been hindered or delayed. 
I think the "and" before ** whereby" 
should be construed " or," so that damage to 
the land or hindering, kc, of mining will be 
enough ; otherwise knocking down a miner's 
residence on his claim or lease unless 
actually o1)structing his mining, would not 
be cognisable. Sec. H7 seems to indicate that 
all entries niK>n and interference with 
leased land after application and before 
lease shall be cognisable, and it would 
he inconsistent if such injuries after 
the lease is made should not be. 
I am not sure that I correctly catch the facts 
from the case, but assume that Osmond had 
abandoned his claim before the lease of 18C9, 
before he puriK>rted to give any title to those 
under whom the defendant claimed, and 
that he never assigned to Grose, and that 
Grose took ixMscssion unwarranted as 
against the complainants during their first 
lease. I answer— that the defendant was 



liable for a mere surface entry and 
fencin;:, and that he, though claiming the 
rights of Osmond and Grose, was liable. 
There is another question stated by the case 
to have lieen miseil before the warden as to 
which my opinion is not asked distinctly. 

Solicitorx: WiMilcott and Turner (f(»r 
Prcsswell) for plaint ilTs ; Bayncs (for C. P. 
Purccll and U. 1). OllanH for defendant. 
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civil sittings liefork kastkr term. 

Fkidav, Makcii 7. 

(Before his Honour Mr. Justice Uarry and a 

•Siteciul .lur)' of Twelve.) 

COLONIAL BANK V. ETT£RSIfANK. 

I^outtnttorjf Mftfr — lirltiiM' of utitkrr — II Mtrtf 
The Attorney-General, with Mr. Ireland, 
(^.C, Mr. Higinbotham, and Mr. C. A. 
Smyth, for the plaintiA's ; Mr. It. Walsh. Mr. 
Holroyd, Dr. Dobson, and Mr. Williams for 
the defendants. 

This M-as an action by the Colonial Bank 
to recover from Messrs. Kttershank, Eagle- 
stone, and Co., the amount of two promis- 
sory notes made by them in 1860— one in 
favour of ^Ir. Donald Ferguson, the other in 
favour of Mr. A. Stacix>ole— which were 
not paid on maturity. The pleas were— that 
defendants did not make the notes ; that the 
notes were ixiid ; that the notes were for the 
acconmiodation of Ferguson and Stacpoole 
resi^ctively, as the bank knew ; and that th^ 
bank, by giving them time, had exonerated 
the defendants ; further, that the plaintiffs 
had, after the maturity of the notes, agreed 
to waive any right to iiayment. The case 
ultimately turned uix>n this last plea, namely 
—the M'aiver by the bank. In the beginning 
of 1HG9, Mr. Hugh Glass's i^cuniary embar- 
rassment became so great that he required 
assistance to meet some bills that were about 
to fall due. He asked Ferguson to help 
him, and Ferguson agreed to do so. Etter- 
shank, Eaglestone, and Co. agreed to make 
a note for £3,500 in favour of Ferguson, 
IHiyable at three months. This note was to 
be i>aid into the Colonial Bank into Fergu- 
son's account, and Ferguson gave Glass a 
cheque for the amount. The note became 
due, but was held over, and no notice of dis- 
honour being given to Ferguson, the latter 
was relieved from legal responsibility. Ac- 
cording to Mr. Kttersliank's story, the note 
was not given for Glass, but for Ferguson, 
who had some stock coming to the market, 
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and who wanted to be placed in fnnds till the 
stock arrived, wlien he would retire the note. 
The note to Staqioole was also given for 
Glass's accommodation, and, like that to Fer- 
guson, no notice of dishonour was given. Kt- 
tershank and Co. had a number of securities 
over property of Glass, and negotia- 
tions took place between them and 
the bank as to the payment of the 
notes. The notes were returned to the de- 
fendants with their names erased, hut they 
gave a cheque as a voucher fortlicm. Suli- 
sequently the cheque was returned, and the 
defendants* names restoretl to tlie notes. ^Ir. 
Ettershank explained that this wns done to 
oblige Mr. Bunies, the general manager, and 
Greenlaw, the accountant to the Iwink ; for 
Greenlaw jiot having given notice of dis- 
honour to KerKiMon and Stac^ioole, his i>f»si- 
tion in the bank was pla«'etl in jeopuitly. 
Greenlaw told Kttershank that there was no 
doubt Ferguson would iiay, and till the liank 
could arrange with him, they wanted de- 
fendants* cheque as a voucher, undertaking 
not to present it ; although they had lirst 
threatenetl to sue defendants, they would 
abandon that intention, as it wos not 
usual to sue where there was a mstoniei 
like Ferguson good for the amount, (jrcen- 
law*s version Mas that the K'lnk having at 
this time advanced on security 1*225,000 to 
Glass, who was also largely indebted toother 
banks, arrangem^its were talked altout to 
allow Glass to cany on under insi)e<tion, and 
the defendants were in-omised if they would 
sign the document preijared for that purj^ose, 
giving their assent, they would not lie sued 
on the notes for two yeara. The negotia- 
tions for inspection having fallen through, 
the solicitors for the bank recommended that 
Ettershank and Koglestone shouM be re- 
stored to their old i)Osition in i-egard to the 
notes, but tlie bank was morally l)ound to 
fulfil the promise not to sue for two 
years. A delay therefore took place in 
instituting the proceedings, and in .the 
meantime Mr. Bunies left the colony. Mr. 
Ettershank swore iKxsitively that in the 
negotiations about (Jlass's aflaire during the 
latter imrt of 18C*.), lUimes and (ireenlaw 
abandoned any claim on tiiese notes, be- 
cause it was thought the bank had suflicient 
security without coming on defendants. This 
was denied by Bunies and Gi-eenlaw. For 
the plaintiffs it was contended that Bnme& 
and Greenlaw had not abandoned the Ixink's 
claim, and that even if they did, they ex- 
ceeded the scoi)e of their authority, as the 
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dixttctors never authorised them to do so. 
For the defendants it v**as submitted that the 
claim liad been waived, and that although 
there was no express evidence that the 
directors had adopted Uumes*s acts, there 
was sufAcient evidence from M'hicli it might 
be inferred that they did sa Leave was re- 
served to enter a verdict for the defendant 
on the ground that if there was a waive 
Bnmes had exceeded his authority, and could 
not bind the bank. 

His IIoKOUB, in summing up, said the 
question had been narrowed into the one 
whether the bank had agreed to waive the 
daim for payment The jury should be 
satisfied that there was a perfect under- 
standing on both sides that there was a 
waiver before coming to the conclusion that 
the bank had, without any consideration, 
given up its right to exact payment As to 
Uunies*s authority, it was only limited, 
like that of other ser\'ants, and he had no 
more power to give away £0,000 of the 
liank's proi)erty than he had to give away 
6d. or £00,000 of their money. If the jury 
were satisfied that Durnes had waived luiy* 
ment of the notes, and that the directors had 
sanctioned his act, the verdict should be for 
the defendants. 

The jury retired, and after delilierating 
three hours and a half returned into court 
and announced that three-fourths had agreed 
as to one note, but there was no agreement 
as to the other. 

His IIoxoi'K said it was competent for the 
jury to find a verdict for plaintiff on one 
note and for the defendant on the other, or 
for plaintiff on Imth or defendant on both, 
but there must lie a verdict on lioth ; he 
could not take a verdict as to one note only. 

The Foreman then said it was inqtossible 
for the jury to agree, if they were kept there 
for a week. 

A Juror asked whether, if they found that 
Ihinics liad waived the i^ayment, the lismk 
was lK>und by his act. 

His lloxoi'K.— Not unless he was autho- 
rised, or his aits were mtified. 

The Juror.— Then what is the use of the 
public dealing with the manager? 

His Hoxouu.— The manager can act within 
the onlinary 8coi)e of lianking business, but 
he cannot give away the li:ink*M prr»iierty 
without authority from liiscmploycrR.any more 
than the managing clerk of a merchant ran. 

The jury again i-etired, and a long discus- 
sion took place lietween counsel and the 
judge as to whether the question of the 
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antliority slioultl not be withdraitni fram the 
juiy, 08 it hod been renen-ecl for tlie full 
Conrt, Imt it was dcterniined to let tlio case 
rest as the judge had left it to the jury. 

At 9o*('1o(:k the jury tkffkin came into fonrt 
and said that tliree-fourthsof them had agreetl 
on a verdict for the defendant— that there 
was a waiver. 

Verdict for defendant. 

AttorucjK: Vaugban, Moulc and Scddon 
fur the plnintiffrt ; CVisp, Lewis aod Wilks for 
the defendant. 

KITTIKGK IX EQUITY. 

Mo.N'DAV, Mahcii 10. 
(Defore his Honour Mr. Justice Iklolcswortli. 

£TTERHIIAXK V. THK QUEEX. 
ZttMii ^lrf#, 3i». 14r., MTfif. 11. 5?jr, einddd; 
37». 237, urtt 7 ; J\ff. 800, Mctf, lOl—.Vw 
rrlirf itt Equity from fnrfeitHre fw tie. 
fit Hit in imjtroriitff — M'tttrrr bg f^Wywrn^ 
nrvfittanrr tf rent bjf (Vmrn. Subntyiieiit 
iuMtie ttf leattr ^ Ififfkt 9f i9u»i§mte Pf 
ttrtrrtttr ta the fte^Sret, 101 0/ K#». fIfiO 
ttttt ajfjilirtthle to a fntAe Hot iuimed of tko 
date of \U jtoiuiiiiff, 

Mr. Holroyd and Mr. A*nockett for the 
l>ctitioncr; the Attomey-Gencral and Mr. 
Webb for the respondent. 

Uin IIoKouR gave judgment in this suit 
as follows :— The petition in this case i«re- 
sents the claim of Mr. Kttershank, the repra- 
sentati\'e of a selector under tlie Act No. SS7, 
sec 7, to esta ilish aright to the fee. I feelgreal 
difficulty about it A Mr. Strong so selected, 
Jons 29, 1866 ; paid the nut, Ss. 6d. an acre, 

in advance. lie totally neglected the 
obligations of improvement within a year, 
lie iwid the rent due for the year after, June 
29. 18G0. Xovenilicr 2:). 1867, a reiK>rt was 
made by an infl|te<*tor that he liad not im- 
proved, yet in April, 18C8, his rent for the 
year following June 2!), 18C7, was taken by 
the proper land oflii-er for his district. 
On the l^ith April, 180!>, a notice was 
published in the Oocfrnmeul OazHte signed 
by Mr. <imnt, the then Commissioner of 
C^^ii I^ands, that the leases of numerous 
siiet'iAed allotments, includhig the scle<^tion 
in question, had been by the Governor in 
Council dci'lare<l forfeited for noniiayment of 
rent, iionoomiiliance with the provisions, and 
non|ierformanc« of co\-enants in their resfiec- 
tive leases under section 7. In April, 1872, the 
netitioner, ac^conling to his endence, ttnoi>- 



liosetl, had an interview with the same Com- 
missioner of Lands, and inquired whether a 
lease would lie grnnteil to Strong as selector, 
and the arrears of rent be accepted, notwith- 
standing default in improvements, and in- 
formed him that he wanted a Cromi grant in 
fee, and would, if assured that the lease 
would be granted and the rent lie a(*cepted, 
imruliase from Strong Iiih interest in the land 
and iiay the arrears, and when he obtained a 
transfer from Strong, iKiy the future rent, and 
that theConnnissioner then promised that the 
lease should lie issued and the rent twcepted. 
The ijetition alleged that the jietitioner, 
relying on this promise, punhased from 
Strong, for valmiblo coiisidenition, his in- 
terest in the land. This asscilion is not at 
all proved. What is pruvetl is, that on April 
22. 1872, a Mr. Filson sold to iietitioner 
various proiieities held in fee simple or by 
selectors from whom he liad powers of 
attorney, iiuUiding tliiri land, for an entire 
l»rice ; that the Crown lease issued 
in July. 1872, exe<:uted by the Go. 
vemor, dated June 29, 18(i5, in inirsu- 
ance of directions given by Mr. Grant, 
the attention of his successor not being 
calleil to the diOiruKy; that it was execute<l 
by someone as attorney for Strang ; that 
the iietitioner procuretl the transfer of the 
lease to him, and was registered as proprietor 
of the leasehold interest, and obtained a cer- 
titi«*ate of title. The inference which I would 
draw from this is that Kilson had nt some 
time or other jlirectly or indire<'tly purchased 
Strong's interest, and ^iis iiossessed of 
iwwers to convey it as aliove, but that the 
Iietitioner .hail no direct dealing with Strong. 
The Iietitioner subee<iuently wanted to iiay 
the arrears of rent, and the balance for pur- 
chasing the fee-simple, but the present 
Ministerrefuses. The Acts Kos. lloand 237 give 
tlie holders ^f interests for years a power of 
acfittiring the fee, and the object of the peti- 
tion is to obtain the fee which the lease does 
not directly give. The iietitioner has esta- 
Idished a conclusive title to the lease under 
tlie Act Xa 301, and the same Act would give 
him probably all tlie interest of the lessee, 
but he has not pro^-eil what he alleged, a 
dealii;g witli Strong; or cttiivejiiiice from 
Strong, and I cannot surmise what difficul- 
ties in his title might hax-e lieen disclosed 
if he had entered into its true history. 
I have no reason to be satistied that 
Strong is ali\*e, or titat the lease 
would have been issued if the octmlt 
ownenhip of th« interest which had been 
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Strong's was kiio\rii. I feel it right for this 
reason to diRuiiRS the i»ctition with i-osts. 
without prcjiulioc. DiituR I have had the 
oilvantage of licarin^ vciy able argiuneuts on 
Die merits of the case us it would stand if 
the petitioner had alleged and proved a 
proper title from Stronjf, disclosing no new 
objections, and have formed opinions with 
Bonie care, and the ex]>ression of them 
may, iwhaiw. prevent further litigation, 
I simll proceed to state my views. The 
lease datetl Jime 20, 18(k>, is in the form 
prescribed by orders in Council, gazetted 
May 3. 18a"> {GazeKf, p. l.OOli). The full 
Court decide<l— AV/^/e r. Thf Qtutn.^W.W, k 
A*B.. Kq. 141- -that such terms might lawfully 
be imi)osed on such selectors, and, in- 
directly, that they were not subject to the 
penalty of Tis. an acre under Act Xo. 145. It 
lYserves i*ent imyable in advance on ever)' 
29th June, and makes the lessee covenant to 
pay the rent, and within one year to improve 
in one of three ways, with provision that if 
the rent is uniiaid for lo days, or if the 
lessee shall not witlnn a year impi-ove, 
the term thdreby gmnte<l should cease, 
determine, and be void ; and it should be 
lawful for Her Majesty, her agents, or 
oflicers, or any bailifl' of Crown lands, to enter 
forthwith uiK>n the premises and i*eiiossess 
the same, and exi>el the lessee without any 
legal process, as ell'ectually as any shoriir 
might do in case Her ^fajcsty had obtained 
Judgment in ejectment. The i>aymcnt of 
rent is a provision in this lease as nnicli as 
the effecting of the imi»rovemonts. Such 
words as to leases 1 becoming void have long 
been held to mean voidable at the election 
of the lessor, and I do not think that the 
wonls as to entry indicate that the avoid- 
ance nmst he e1fecte<l by actual re-entry, 
which is one only of the means by 
which the Crown might indicate its elec- 
tion. The entire words indicate that the 
CroMii bringing an ejectment would lie a 
sniTicient indication— a process not then con- 
nected either with, actual or fictitious entry. 
Tlie election may he indicated, I think 
effectually, by OUnf tie notice under the V.vi- 
dence Act Xo. 107, section 2<». Summar)- 
remedies given to evict do not show eviction 
necessary to avoid. Strong Wing in ]iosses- 
Bion in anticipation of a lease according to a 
general iirinciple, held, in the main, uiton the 
terms which would lie in that lease when 
issued ; and the Act 145, section 11, directs 
that a lease afterwards issued shall !« dated 
as of the time when the lessee liecame en- 

March 18, 1873. 



titled to it, and sliall l^e of the same force as 
if enrolled on the day of the date. Coming, 
then, to the question of the rights and liabi- 
lities which Sti-ong would have had if 
he held under such a lease, the oli- 
ligation to improve was to lie discharged 
within a year, and there was no continuing 
breach in leaving nninuiroved tkher^lftntMcU 
V. ParlinMon, C W. W. k A'lJ., L. 2C4-and the 
forfeiture for it might Ije waived by receipt 
of rent for a time after the year. The lull 
Court have so held in that case (recognised 
Thorlnirn r. Bvrhanan, 2 Vict. Keports, L. 
100) as to leases by the Ikxinl of Land and 
Works, and I see no sulistantial distinction 
between such and leases made by the Crown. 
It held in that case, and, I lielieve, more 
distinctly in another not reix>rted, that it 
was not necessary to show that the public 
oflicer regularly receiving the rent had notice 
of the previous forfeiture, and it would be 
vciy hard to hold otherwise. The (Jovernor 
or the Government deal with individuals 
through the same agent in everything as to one 
relation Ixstween them, or, if they please, by 
different agents; but in the latter cose they 
should ]>i-ovide for the transmission of all 
material information Ijctwcen these agents. 
A man, the continuance of whose rehition as 
a tenant dei>cnds on the option of the Crown, 
has liecome liable to forfeiture by an omission 
which is palpable to ever}-one who seeks to 
be informed. He pays a rent which, between 
individuals, would oi^erate to continue his 
rights and liabilities as a tenant, and I do not 
think the result should lie ditl'erent because the 
discretion of detennining uiion the forfeiture 
has been delegated toaditVerent agent, who has 
not comnmnicatetl with the receiving agent. 
The Act Xo. 2:17 sec. liG authorises the apiK>int- 
ment of liailiffs of Crown lands fur levying 
and recovering the rent, taking iiossession 
in case of forfeiture— indicating in some de- 
gree that tenants should lie dealt with by 
one iierson. I do not mean to Siiy that a 
receipt of rent by an oflicial acting fraudu- 
lently or i*rdIuHivcly should lie effe<'tnal. 
Turther, it is a general principle of courts of 
equity that forfeitures by non-iMiyment of 
money shall lie relieved against, not nar- 
rowing the relief to cases of accident 
or mintake. This was esiiccially and habitmilly 
acted ui>on as to the non-iiayment of rent. 
The Legislature by the Acts in question 
created new tenancies as if of landlord and 
tenant, and said nothing to prevent the 
application of this usual equity ; and I there- 
fore see no ground for excluding it. Courts 
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of etinity would not relieve from such for- 
feitures as omitting! to iniprove under this 
lense. Aci-ordiiig to those views Strong 
«vas liable to forfeiture in July 2i), 18G(i, 
at tlie oi»tion of the Crown, but the 
Crown received rent after, and thereby 
condoned the omission. He inl*urred furtlier 
liability to forfeiture by noniHayment of rent ; 
but forfeiture of a class from which a Court of 
equity would relieve. Chi April 10, 18G9, the 
(Governor in Council had a rijflit to dedara 
his interest forfeited for nonpayment of the 
rent due .hme 20, ISiM. The notice published 
might mean that, as well as a forfeiture, for 
not improving, and I do not think J should at- 
tribute to it a meaning of dohig wi-ong rather 
than one doing right. Taking it that a for- 
feiture for noniiayment of rent only was in- 
cuiTed, the Crown might afterwanls take the 
rent and reinstate, which makes the case 
quite ditVerent from WebMit-r r. JohnitOH— 
Tht AryiiH, June 24, 18G8. There has lieeii 
much argunient before me as to the ap- 
plication of the Act dGO, sec. 101. It 
has lieen insisted that the Act 2:)7, sec. 
15, did not apply to certificate holders, 
and that the (iovemor under it coidd 
not declare their interests forfeited, and 
that the Act .'KM), se<\ 101, was intended 
to make notices of forfeiture conclusive of 
liability to forfeiture only where the Act 237, 
sec. ir», would operate as the exercise of an 
option. I think the words of the Act 3G0, 
sec. 101, are too wide to be so narrowed, but, 
on the other hand, I do not think that the 
Act 300, sec. 101, would apply to a lease not 
then issued— that it cannot be conpletl with 
the Act lio, sec. 11, so as to make Strong, 

having an inchoate right to a lease, subject 
to an Act after>van1s i^assed as to lessees. 
Another argument for the i)etitioner has 
1)een that the issue of the lease to Strong 
in 1872 was a waiver of all previous 
forfeitures ; that the Crown could not, after 
giving a lease, insist uiwn forfeitures pre- 
viously incuiTed, which it .had an option of 
waiving. I concur in that argument. It baa 
Iteen insisted for the Crown that a lessor 
may proceed for forfeitures of the cove- 
nants in a lease, sulisequent to its 
date, before its execution, and I have 
been referreil to cases in which lessors 
liave been ordei*ed to execute ante-dated 
leases, although insisting uiK>n acts which 
woidd cause forfeiture — Pnln r. CoomlM 
1 De G. and J. :M, is against this argument 
There the Court directing a lease to 
1)e ante-dated, requiitnl the tenant to 



admit at any trial that it was truly dated, to 
save the landlord from what would luive 
l)eei* the result of its actual execution. I 
attach no inifiortance to the promise of Mr. 
Grant as Minister binding the Crown. I 
have lieen disinclined to recognise those of 
(lovernors. As to those of >Iinisters being 
inoiierative, I may refer to fftfan v, the QuetH, 
3 .A. J. li. 01, 8t>, aflirmeil on apiieal. But 
here the iiromise was iierfected Ity the actual 
issue of the lease. Dismiss with costs, on 
the ground of the iietitioner not having 
proved a title derived from Henry Strong 
in iietition named conformable to the state- 
ments in this Iietition, without prejudice to 
such proceeding as he may take, truly stating 
the history of a title derived from the said 
Henry Strong. 

Sftlicilors : Macgrcgor, Ramsay and Drahe 
for the iwtitioncr ; Gumcr for the Crown. 



BIDBY V. l*nEXDKRG.V.ST. 

VvlnHfHrif M-ttlvmrHt — SMhui-t/Meut taU for 
ralHrthlv coimiiltratioH Mat prored to hare 
hrrHjMi^ — /HMilrtkrif, 

Tliis was a suit by .Tames Bibby, trustee of 
the estate of Patrick i'rendergast, an insol- 
vent, against .Tohn Prendergast, Patrick 
Prcndergast, and Winifred, his wife, to set 
aside a voluntary settlement by Patrick as 
fraudulent and void against cretlitors. 

Mr. Ilolroyd and Mr. Lawes for the plain- 
tin*; Mr. Webb for John Proiulergast ; Mr. 
Dwyer for I'atrick and Wniifred I'render- 
gast, who disclaimed any interest in the 
land. 

Patrick Prendergast lilies at Carlton, and 
Mvneil some proiierty there. In October of the 
year 1871, an action for slander was com- 
mencetl against him bjT a Miss Ilonora Con- 
don, and she recovered a judgment against 
him hi June, 1872, for £220 lis. Cd., including 
costs. The land which formed the subject 
of the suit liad previously to 1871 been, 
mortgaged to the Victorian Permanent 
Building Society to secure advances. On the 
23rd November, 1871, Patrick executed a 
settlement of all his interest in the land 
uiK>n James Lord, in favour of Winifred 
Prendergast, the consideration for the settle- 
ment being expressed to be natural love and 
alVcction. On the 20th May, 1872, Patrick 
and his yriie conveyed the property to John 
Prendergast, brother to Patrick, the consi- 
deration being £250, for which a receipt was 
prof eased to be given. Patrick's estate was 
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setiuestrated on the Ist August, 1872, and on 
the 12tli the iilointifT Dibby was appointed 
trustee. Tlie settlement on Mrs. Prender- 
gast and the conveyance to John were sought 
to be set aside. It was alleged that the con 
veyance to John was altogether fniudnlcnt, 
that he never imid the £230 wliich he was 
said to have iMiid, and, in fact, never had so 
much money, as he was only a luliourer 
receiving Gs. Oil. ]ier duy as wages. Doth the 
settlement nnd tlie conveyance were, it was 
sabmitted, executed to prevent Miss Condon 
obtaining the froits of the judgment. In 
the answers put in it was said that John did 
pay the £2d0— 1'jO on the 14th of May, and 
the remainder in two instalments liefure the 
20th. No witncRMcs were otdled for the de- 
fence to sulisluntiatc these statements. 

His UoNot'R suid tliat he thouglit the 
settlement was void under the Insolvent 
Act; and he thought Patrick and Mrs. 
Prender^ist were necessary imrties to the 
suit. As to the second conveyance, that, he 
thought, was also a sham ; a jn-imd facie 
case had lieen launched against the de- 
fendants, and the onus of proving that the 
transaction was ftomt Jidt was traced uix>n 
them. No witnesses were, however, called 
to show tluit the transaction was a real one, 
and against its lieing real was the fatct that 
Jolni was only a day laliourer, earning Oh. \k\. 
l)er day, and not likely to have 8o much as 
£2ri0 in his iK>S8CSsion ; he did not come into 
the box to say that he had so much money. 
Then Patrick Mas allowed to remain in 
occu|iation of the pro|ierty ; John never at- 
tempted to disturb him. There was also the 
liolivible motive for fraud. He should make 
a decree in favour of the plaintiff, with costs, 
and direct jiossession of the proiicrty tu be 
given up. There was hardly any necessity 
for an account of the rents receiveil hy John. 

Mr. Webb said he was instmcte<l to ask 
for such an account, as John had exiicndcd 
A great deal more on the pniiierty than he 
bail received. 

His Honour then said ho would direct an 
account of the rents rc<*eivetl liy Julin, and 
the eziienses he had jiaid in the sliaiKS of 
additions, reiuirs, and taxes since the in- 
solvency. 

8olicitors : O*nricnforthci»laintiil; Gillott 
for Jdo. I*rcndcrga8t ; Wiscwould and Ciib1i8 
for the other defendants. 



Thukhd.vy, Makch G. 
BE c. H. i.voy. 

April 1, 1873. 



ImolrfHrif SttffMft^ 1870, AVi. 379, $eet 38— 
A/ntiom to ttt atiffv ttvhtor itnmmPH* trill 
not be enivrtainrtf vjwh. qvntiiot^ of kit/. 
fricHrtf offiirU njMUt itliirk it inttttnf. 
Appeal against a decision of Mr. Noel, 
judge of the Insolvent Court, Melbourne, 
(FeK 14), refusing to set aside a debtor's sum- 
mons requiring ^Ir. Lyon to give security for 
a debt of the London and Australian Agency 
Corporation. 

Mr. Webb for the apiiellant, Mr. Lawes for 
the res]iondents. 

The grounds of the ap])eal were that there 
uras not evidence liefore the judge in granting 
the summons, that reasonable efforts liad 
been made to obtain iiayment of the debt 
without resorting to the Insolvent Court; 
and that the debtor*s summons hod not been 
served on Mr. Lyon. 

His UoNouB said it was a matter entirely 
for the discretion of the judge, who granted 
the debtor's summons, to say whether efforts 
had Lieen made to obtain payment of the 
debt. He ought to be satisfied of those 
efforts before he issued tlie summons, but 
once liaving issued it, he was so UxfunctHs 
ojHcii The judge of the Insolvent Court hod 
not to decide whether the debt was due or 
not ; he only set the machineiy in motion to 
ascertain if a debt \nm doe. It decidcU 
nothing any more than the issue of a writ 
determined tliat the defendant owed the 
plaintiff the money sued for. That was a 
matter to be decided by another tribunal 
The debtor's summons was a mere prelimi- 
nary to further inquiries. Be the insolvency 
judge right or be he wrong in ibsuing the 
summons, oncte issued he Imd no more con- 
trol of it, so far as to whether it was issued 
on suilicient materials was concerned. Just 
as in the case of rules nisi for insolvency 
granted hy the Supreme Court judges, no 
objection could be token that the materials 
on which the judge acted were insufficient. At 
to the service of the summons, the judge 
had nothing to do with that The service of 
the summons was one of the things neces- 
s:ii7 to constitute an act of insolvency, and 
if tills service Mas insufficient, an applica- 
tion to make the supiiosed debtor insolvent 
would lie refused. 1 1 was not for the judge of 
the Insolvent Court to say whetJier the 
servif^ was good or bod. Having once issued 
the summons, he should hear no more about 
itt except in the exercise of liis discretionary 
liowers to put the amount of tlie debt in the 
course of investi^tion. The present appeal 
would be dismissed, without costs. 
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^Hciton : MallcBOii, Kngloud uid Btewaxt 
for the apiiclUnt ; PaYcj for the rcspondcDt. 



rill DAY, March 28. 

KK C. U. LYON. 

/«fWrrjiry Staltitt' 1870, Ko, 370, wet. 38— 

dchtor $HiHmoHit, h »¥fieicMt t» fimnd a 

rule for teqitnfrfttwK ttjHm. 

Tills V1U3 a rule ntMi for the sequestration of 
the entate of C. II. Lyon, the petitioning 
creditors being the London and Australian 
Agency Coriioration. 

iris IIoKoiR said,— Tlie question with 
which I liave to deal in this case is tlie snfli- 
cieni7 of the service of a debtor's sammons 
on Mr. Lyon, the alleged insolvent It ap- 
l)eara that in this case, according to the ordi- 
nary practice, there were two copies of the 
debtor's sammons bearing the seal of the 
Court, one remaining in it* and tlie 
other issued to the petitioning creditors' 
solicitor, and Lyon was served with a com- 
imred copy of the last ; and at the same time 
it was shown to him. The Act No. 379, sec 38, 
provides for the grant of a debtor's summons 
by the Insolvent Court on a creditor proving 
certain matters to its satisfaction. It directs 
die summons to be in form prescribed (by 
rules). It provides for a debtor ser>*ed with 
the summons apiilying to the Court to have 
it set aside. If no such application is made, 
the Court has no more to do with it ; and the 
summons duly served and not comidied with 
is one of the acts of insolvency upon which a 
rule HMi for 8e<iuestration may issue. There 
is nothing in Uiis reciuiring any lodgment of 
the sammons in the Insolvent Court The 
Insolvent Court roles direct that a debtor's 
summons according to the form in the 
schedule, may be granted by the Court (and 
the schedule indicates that it is to be under 
the seal of the Court) ; tliat a creditor de- 
sirous that a debtor's summons may be 
granted must file an affidavit of the truth of 
his debtand lodge tlie summons. Thismustbe 
done before the judge has decided to issue the 
summons, or the seal of the Court is attached 
to it To lodge the sammons most mean the 
proposed summons, and I think it has been an 
erroneous view of those rules that two parts 
of the summons should be sealed and signed ; 
bat it is very right that the Court should pre- 
serve a record of the summons having issued, 
and keeping a part under the seal of the 
Court may very well answer the purpose. Bat 



I think the apiiroved debtor's summons, tht \ 
wliich would be dominant if there were l*. 
discreponcy. is tliat which is lianded to ths 
solicitor of the petitioning creditors. That 
has been served by aoompared copy, showing 
the original The 14th rule shows by impli- 
cation that it is only where the debtor 
cannot be personally found that an office 
coi^y is ik'anted. Uere I tlunk a compared 
coiiy right Some other points have been 
discussed on whicli I think it unnecessary 
to express an opinion. I make absolute ths 
rule nUi for sequestration. 

Rule absolute. 

Solicitors : Pavcsy for the the creditors ; 

Mallcsoo, England and Stewart for tho 

dclAar, 



Tuesday, Mjoich U. 
h'ewing t. adld. 
Ptirtmtr»hij^In miHtHg $kart§ — JRi^ktM vf 
^intiff nut lott Iff attempt to repudiate 
tkemtekstt yttprnfitable, 

Mr \y. V. Smith for the plainUff; Mr 
Webb for the defciKlants. 

This suit came before the Court for further 
directions. 

Ilis IIoxouR said,— This suit, by Mr. 
M'Rwiiig, seeks to establish his right to 
certain sliares in tlie Luck's All Quarts- 
mining ComiNuiy Kegistered. Tliey had 

lielonsed to an insolvent, and passed to 
Mr. Shaw as his official assignee, who 

(Februaiy 8, 18G6) sold them for £2S0. The 

plaiiiUif alone bargained with Shaw, and, 

OS he and Shaw state, iiaid the price. The 

defendant Mr. Borthwick, says he paid 

it Tlie receipt for the purchase-money 

was taken in the name of the defendant, 

Mr. Auld, a brother-in-law of Bortliwick, and 

the shares transferred to lus name, but he 

never came into contact with plaintiff or 

Shaw about tlie matter. The plaintiff, 

by his bill and evidence, states tliat he dealt 

with Bortliwick only, who lent him £125 to 

pay for him haWng one-half of the qiecula- 

tion, and gave him £125 to pay for his own 

half ; that Borthwick gave him some reasons 

for wishing Auld's name should appear in* 

stead of his in the transaction ; and that he 

throughout regarded himself as dealing with 

Borthwick. On tlie contraiy, Borthwick 

says (corroborated liy Auld so fw as he 

knows), that from the first Borthwick 

told plaintiff that the dealing was 

Auld's, tlie money being of Auld in tlie 

hands of Borthwick. Borthwick and Auld 
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Memed to have been mucli mixed in relations 
of employer and employed, orof ixirtners. Both 
the defendants made a case that the plaintiff 
had by agreement a riglit to purchase only 
by paying the £125 within six months, and 
upon it I sent an issue for trial at law, on 
which two juries disagreed, and a majority 
of three-fourths on a third trial found for 
the plaintiflf. In sending that question I 
acted upon my opinion that the case 
should turn uiwn that point I thought 
that the plaintiff got tlie money as a 
loan and paid it to Shaw, and luid, there- 
fore, the equitable right of a person paying 
the price of property taken in the name of 
another, and that his right, if it existed after 
six months, was not forfeited by lacheSt 
though his delay miglit afford evidence that 
it did not so exist The plaintiff seeks to 
establish a liability in Borthwiik, who, 
he says, only is solvent. I have to 
decide upon a most unpleasant con- 
flict of testimony. A document, which 
was very useful to plaintiflf on the trial as to 
his right lasting for more tlian six montlis— 
a letter from Auld to him, July 14, 1806 
•—shows tliat plaintiflf then knew tliat Auld 
claimed the half-shares and the £125 debt, 
but, on the 6ther hand, an account furnished 
shortly after the purchase by lk>rthwick, to 
the plaintiff, of debits and credits lietween 
them, only debits the plaintiD' with the £125. 
On a conflict between plaintiff and Borth- 
wick, Shaw corroborates the fonner. The 
plaintiflf ivas a director of the company, and 
when the shares were thought a loss, not a 
profit joined in resolutioiis forfeiting them, 
denied all interest in them to avoid liability, 
and told various untruths to him discreditable. 
The account furnished by Borthwick may be 
attributed to the mixed relations between 
him and Auld. The shares were in Auld's 
name, he was entitled to receive the divi- 
dends, and did receive them directly, dnd 1 
think I should not be warranted in holding 
Borthwick as a surety for him. Yet I think 
that Borthwick gave the plaintiff so much 
reason to regard liim as the person 
with whom he dealt that I should 
not give him costs against the plaintilf, and 
shall give the costs of the issue against 
both the defendants. I refuse an injunction 
to restrain defendant Auld from disposing of 
the shares pending the cause ; if he has done 
so, he should be held resix>nsible for the 
shares or price at the plaintifTs option. I act 
on the assumption that he has kept the 
shares. I do not think it a case for interest 

Apria 1, 1878. 



Declare that the defendant Archibald Auld 
was and is a trustee for the plaintiff 
of 212} shares in the Luck's All Quartz- 
mining ComiMtny Registered, in bill men- 
tioned, and order him forthwith to exe- 
cute a transfer of the scrip certificates 
thereof, and to hand the same over to the 
plaintiff, liefer it to the master to take an 
account as to the said shares between the 
plaintiff and the defendant Archibald Auld 
charging the plaintiff witli £125, the original 
price thereof, and with all calls and expenses 
paid upon the same, and charging the said 
defendant with all dividends thereof, and to 
strike a balance. Declare the defendants, 
Archibald Auld and Alexander Borthwick, 
to be liable t9 the plaintiff for the costs of 
the trial of the issue at law, save so 
far as such costs were increased by 
the two first trials proving abortive. 
Refer it to the master to tax and ascer- 
tain the said costs and certify their amount ; 
order the defendants to pay the same within 
one month of the master's certificate. De- 
clare that as between the defendants, the 
said Archibald Auld is liable to the said 
costs. Direct that the ixirties abide their 
own costs up to the making of this decree, 
so far as they have not been otherwise 
ordered. Reserve future costs, further di- 
rections : liberty to apply. 

Solicitors : Kidston for the plaintiff ; Ander- 
son and Sandilands for the defendants. 



GRECORT V. WELCH. 

Lnnacy — Of parthrr — IntereH oh kit shtire 
of capital during lunacy and wit for dit' 
tolution — Goodwill of hutiHcu — Cogtt, 
See previous proceedings, 3 A. J. U. 3, 43, 
102. 

This suit came before the Court on further 
directions. The bill was filed by the com- 
mittee of the estate of Mr. Joseph Wilkie, 
who has been declared a lunatic, against H 
P. Welch, Mr. Wilkie's partner in a business 
connected with agricultural machinery. The 
bill sought for accounts, and to have Mr. 
Welch declareil liable for iMtyment of a large 
sum of money due to the estate. The ac- 
counts were taken by the master, who found 
that the defendant washable for £1,450. This 
finding was apixsaled against and tlie master 
was directe<l to take fresh accounts. On the 
cases then laid down the master found that 
the defendant was liable for £2,550. Plaintiff 
now asked for a decree for iwynient of this 
amount, with interest and costs not hitherto 
disposed of. 
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Mr. A'l)«ckett for the plaintiff ; Mr. Webb 
for the defendant. 

His HoKouR said that he was of opinion 
that tlie defendant hml acted improiterly in 
two instances in connexion witli the suit. 
On the other hand, the plaintiff was in the 
wrong as to an application for a receiver, and 
he had contemplated making the costs of 
that application abide the resnlt of the 
accounts. Then there wae the fact that the 
defendant had the use of the money since 
the dissolution of partnership, and one 
resnlt of the Innacy of Mr. Wilkie was that 
Mr. Welch obtained the benefit of the good- 
will of tiie business and of the partnership 
connexion without iwying anything for it 
He thought he should be doing Justice b} 
making each party bear his own costs not 
heretofore disposed of, and by lot charging 
the defendant with any interest He should 
direct the defendant to pay within a fortnight 
the sum of £2,S50 to the pkintiff, without 
interest tiie partnendiip property to be 
handed over to the defendant who was to 
execute an indemnity against all liabilities, 
each party to abide his own costs not |ire- 
viously provided for. 

Solicitors: Klingcnder and Charsl^ for 
the plaintiffs ; Wiiiewottld and Oibbs for the 
defendant 

Friday, March 21. 

ATTORKir-OBKBRAL (aT THE RELATIOK OF JOBN 
SCOTT) V. THS MATOR, kc, OF BXBRALD- 
HILL. 

Buro^ght Statute 1869, 9cet$. 85-37, 30, 122, 
140 — QmHciUan holdinfi ikarei iii ffat 
company, ana voting Mpon itt tenaer ror 
lighting— Poicer to accept higkett tender. 

Motion for an injunction to restrain tiie 
defendants, the mayor, councillors, and bur- 
gesses of the town of Kmerald-hill, from 
entering into a contract witii the South Mel- 
bourne Gas Company for the supply of gas for 
street lamps. 

The Attorney-General, Mr. Holroyd, and 
Mr. A'Deckett for the petitioners; Dr. 
Mackay and Mr. Webb for the Kmerald-hill 
Corporation ; Air. Webb for some of the de- 
fendants (members of the council) indi* 
vidually ; Mr. Lawes for the defendant Wil- 
liam Thistlethwaite, a member of the 
council ; Mr. Molesworth for the defendant 
Cliarles Hoy, a menilier of the couniril ; Mr. 
Box for tiie defendant Thomas J. Sturt, a 
member of tiie council 



The bill is filed by the Attorney-General at 
the relation of John Scott, secretary of the City 
of Melbourne Gas and Coke Comiiany, acpninst 
the mayor, councillors, aiidjiurgessesof the 
town of Kmerald-hill, the following being the 
members of the council — John Nimmo 
(mayor), and Councillors Charles Koy, 
William Thistletiiwaitc, John Whiteman, 
Thomas James Sturt, James Page, John 
Daiiks, John riiillipson, and Kobert 
John Mills. It alleges that the defen- 
dants, the Kmerald-hill Council, in February 
kist calletl for teiidcni for lighting the 
public laniiis of Kiaerald-hill for a term 
of one, two, or three years from April 1, 1873 ; 
that two tenders were received by the de- 
fendants, one from tlie City of Melbourne 
Gas and Coke CouiiNUiy, at £5 per annum a 
lamp, and one from tiie Soutii Melbourne 
Gas Company, at £7 (is. a lamp ; tliat a meet- 
ing of the council of Kmerald-hill, attended 
by all the defendants, was held on the 3nl 
instant for the purpose of considering these 
tenders, and that at that meeting a resolu- 
tion tliat the tender of the Soutli Melbourne 
Gas Comijany be accepted for one year, at the 
rate of £7 (is. iier lamp, was carried as an 
amendment on a resolution that tiie tender 
of the City of Melbourne Gas Comiiany be 
accepted for three years, at £5 per lamp ; 
tliat the councillors voting against the 
amendment were the defendants Kimnio, 
Koy, Thistietiiwaite, and Sturt and that the 
councillors voting for the amendment were 
the defendants— Phillipson, Whiteman, 
Danks, Page, and Mills ; that Messrs. Sturt 
Danks, Page, and Mills vrere, when the 
amendment was discussed and carried, 
shareholders in the Soutii Mellx>unie Gas 
Company; tliat Messrs. Danks, Page, and 
Mills were directors thereof, and that Messrs. 
Danks, Poge, and Mills had directly, as such 
shareholders and directors, a pecuniary in- 
terest in the matter which they discussed 
and on which they voted ; that the tender of 
the South Melbourne Gas Company was 
accepted, not as most advantageous to the 
corporation, but as most advantageous to 
the South Melbourne Gas Company ; tliat in 
pursuance of the amendment so carried, it is 
the intention of the defendants to enter into 
a contract with the South Melbourne (los 
Company on the basis of the accepted tender, 
and to affix the seal of the corporation to 
sucli contract, and that the said amendment 
was not lawfully carried, and that the 
nroiKMed contract could not be lu^vfuUy en- 
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tered into. The peiiiionen therefore prayed 
that the defendants might be restrained 
by the injunction of the Court from en- 
tering into Uie contract so proposed to 
be entered into, or from affixing the cor- 
porate seal to any such contract. Several 
affidavits were filed on behalf of the defen- 
dants. Mr. B. N. Sandilands, attorney for 
live of the defendants— Messrs. Whiteman, 
Page, Danks, Phillipson, and Mills— alleged, 
in an affidavit sworn by him, that Mr. John 
Scott, the rektor, was the secretary of the 
City of Melbourne Gas Company, and that 
he (Mr. Sandikuids) believed the suit was 
instituted at the instance of such com- 
pany. The South Mellwume Gas Com. 
pany was incorporated by an Act passed 
in the last session of the present Par- 
liament, and its passage through Parlia^ 
ment wos opposed by the City of Melbourne 
Gas Company, who appeared by counsel 
before tlie select committeeof the Legislative 
Assembly, to which the said bill was re- 
ferred. The present charges of the City of 
Melbourne Company for lighting the public 
lamiisin the undermentioned districts were 
as follows :—Kmereld-hill, £8 5s. per lamp 
per annum ; Prahron, £8 10s. ; Sandridge, £8 
lOs. : St. Kilda, £8 128. Cd. ; and Iloth&m, £8 
lOs. Wjth the exception of Kmereld-hill and 
Sandridge, there was no competition for the 
supply of gas in the districts mentioned. In 
an affidavit sworn by them, the defendants, 
Whiteman, Danks, Phillipson, and Mills, 
alleged that they voted in favour of a motion 
for the acceptance of the tender of the South 
Melbourne Gas Company for lighting the 
lamps, not because the same was advan- 
tageous to the said company, but because, on 
view of all the circumstances of the case, 
they considered it was most advantageoua 
for the public benefit The defendant, James 
Page, in his sAdavit» stated that the South 
Melbourne Gas Company was formed in order 
to remedy certain causes of complaint 
against the City of Melbourne Gas Company, 
which existed in Emerald-hill and Sandridge. 
In 1800 another company named the Colling- 
wood, Fitsroy, and District Gas and Coke 
Company was established, which reticulated 
the district of EmenUd-hill, whereupon the 
Melbourne company reduced its price. Sub- 
sequently an arrangement was entered into 
between the Melbourne and Collingwood 
companies, whereupon the Melbourne com- 
pany, having a monopoly, increased its 
charges for gas. Since the incorporation of 
the South Melbourne Gas Company, the Mel- 



bourne Company had agnin reduced its price 
for gas supplied in Kmerald-hill and Sand- 
ridge to a charge which would not be re- 
munerative to it. Two meetings of ratepayera 
had been held, one at Kmerald-hill, and the 
other at Sandridge, at which resolutions were 
passed expressive of satisfaction at the 
establishment of the local gas com- 
pany, and of hope that the councils of the 
respecti^'e districts would support such local 
undertaking. Mr. Page added that he had 
eeased to be a director of the South Mel- 
bourne Company in Februaiy last ftud that 
he had voted for the acceptance of the 
tender of such company in March, not 
because the same was advantageous to that 
company, but because, on a view of all the 
circumstances, he considered it was most 
idrantageous for the public benefit. In 
his affidavit, the defendant, Mr. Sturt 
alleged that he had not been a share- 
holder in the South Melbourne Gas 
Company for the last six months. He 
believed that it would be for the public 
benefit that the tender accepted should be 
carried into effect Tlie defendants, Charles 
Roy and \Vm. Thistlethwaite, stated tliat, 
at the council meeting in March, they had 
opposed the amendment for the acceptance 
of the Soutli Melbourne Gas Company's 
tender. 

Hie ATTORHiT-GiyxBAL, in supix>rt of the 
motion, contended that the Court could not 
take into consideration questions of local 
policy, but should simply consider the dry 
question of law— whether the contract pro- 
posed to be entered into with the South Mel- 
i)oume Gas Company vhm one which, 
under the circumstances, could be permitted. 
Section 122 of the Boroughs Statute provides 
that " No councillor shall vote upon or take 
part in the discussion of any matter in or 
before the council in which such councillor 
shall directly or indirectly by himself or his 
partuera have any pecuniary interest ; and 
any councillor who shall knowingly offend 
against this section shall, on conviction, 
forfeit and iiay for every such offence a sum 
not exceeding £50.'* He did not believe that 
any of the defendants who voted for the ac- 
ceptance of the South Melbourne Company's 
tender so voted from any personal motives. 
They believed they were acting for the public 
advantage. But that mode no difference to 
the view which the Court would take of the 
matter if it could be shown that the majority 
of the council acted illegally. Some of 
that majority had a pecuniary interest in the 
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acceptance of the tender. At all CTents, 
the general paUicwere more interested in 
the obeer\'ance of kw than in cheap gas. Bnt 
he would admit that the motives of the 
majority had been of the most honourable 
and praiseworthy description— the motives, 
however, were not legal. The 139th section 
of tlie Boronghs Statute empowered councils 
to enter into contracts, subject, of conrse, to 
section 122— to enter into contracts for works 
which thestatnteauthorised councils to under- 
take. There were many English cases between 
the AUomeif'Oetieral and theXcrwieh CmtncU 
which bore on this one. The Norwich Cor- 
poration was always trying to do illegal 
things, and was always being restrained. 
They had been restrained from using the 
borough funds for the promotion of a bill for 
some local object In the present instance 
the defendants were in reality and illegally 
subsidising the South Melbourne Oas Com- 
pany. 

Mr. HoLaoTD.— In the Aitomty-Oeneral v. 
tkt Eppmg Road Board, N.C. 23, the Court 
granted an injunction to restrain the defen- 
dants from entering into a contract for the 
encUon of a bridge over Merri Creek. The 
question was whether the Board, before en- 
tering into the contract, was bound to pre. 
pare plans, as for a pennanent work, and 
publish certain notices. It was held that 
the board could not enter into the contract, 
because it had not fulfilled these prelimina- 
ries required by the Act In the present 
case, also, a necessary legal preliminary had 
not been fulfilled. The necessary resolution 
preliminary to acceptance of the contract 
had not been legally passed by a majority of 

the councillors present at the nMeting in 
March. Until the tender of the new com- 
pany was lawfully accepted, no contract 
could be entered iuta The Court could 
restrain councils from entering into contracts 
not in accordance with the policy of tlie Act; 
and it was not as could be seen by tlie 122nd 
section, in accordance with tlie policy of 
the Act that members of a council should 
support the acceptance of a tender in 
which they were i)ecuniarily interested. 
In tlie Aiiantey-Geutral r. the Mayer, 
<£«., of St. KUda, 6 W. W. and A'B., Eq. 
141, the Court had restrained the defend- 
ants from entering into a contract, because 
it was contrary to the policy of the Act that 
they sliould spend a certain sum of money. 
In the present instance Uie majority of the 
defendants had coiieulted tlie interests of the 



new gas company, not those of the mnnicipal 
corporation. 

Mr. A'Beckett followed on tlie same side. 

Dr. Maceat maintained that the relator 
had made no case ogainst the defendant cot- 
poiutioiL In a court of equity, when an 
i^iplication was made for an injunction to 
restrain a public body from doing a certain 
tiling, Uie petitioner generally was bond /Ide 
seeking tlie advantage of the general public. 
The itetitioiier, BIr. Scott occuiued no such 
liosition in this case. It was quite dear 
that the present suit was instituted by an 
old-established gas comiiany which had for 
many years enjoyed a monopoly at Emerald- 
hill, and which, in endeavouring to maintain 
such monopoly, had put forward its secre- 
tary, Mr. Scott who alleged that he had come 
there to redress the injuries of the ratepayem 
of Emerald-hilL But a court of eciuity 
did not look with a favourable eye on mo- 
nopoly. The relator was simply the agent or 
representative of the City of Melbourne Oas 
Company. He did not really appear there in 
his capacity of ratepayer of Kmerald-hilL 
There were 3,000 ratepayers at Emerald-hill, 
and not one of them, except Mr. Scott had 
come forward with a grievance against the 
defendant corporation, arising out of their 
acceptance of the Sotftli Melbourne Oas Com- 
pany's tender. But there was no illegality 
about the acceptance of that tender, and the 
acceptance would involve no waste of the 
borough funds. Discretionary powers with 
regard to contracts were vested in municipal 
councils. Those bodies, in entering into them, 
were to consider all the circumstances, and 
then do what they tliought best No court of 
equity or law would substitute its discreticm 
for the discretion csst upon such municipal 
bodies, created by statute. The counsel for 
the plaintiffs had not drawn attention the 
day before to certain sections of the Boroughs 
Statute which bore on this case. Section ST 
provided that certain unqualified or incapa- 
citated persons should not be "capable of 
being or continuing" ooundllors of any 
borough. Section 36 was as follows:— "No 
person who shall hold any oflice or phice of 
profit under or in the gift of the council of 
any borough, or be concerned, or paittdpafce 
in anywise, in any contract with such council 
or in the profit thereof, or of any work to be 
done under the authority of such council, 
shall be capable of being or continuing a 
councillor of the borough; provided that 
nothing in the preceding part of this sec- 
tion shall extend or apply to any contract 
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entered into with the oonnoil of any 
borough hf any company, partnenhip, or 
aaaociation, coniriating of more than 20 per- 
■ons, or any incoiporated company where 
inch contract shall be entered into for the 
general benefit of either of aach oompaniea, 
partnenhip, or aaaociation, or to any person, 
by reason only of his being interested in any 
public journal, pabUshing advertisements for 
the borough conncil of which he may be a 
member," In O'Dwyer v, C€uey, 2 W. and 
W., L. 86, the defendant, then a proprietor of 
the Bendiffo Advertiaer, was sued, before that 
last provision became law, for penalties for 
publishing advertisements for the Sandhurst 
Ckmndl while he was a member of that body. 
The full Court decided that he was not UaUe 
to penalties. In fact» the Judges had 
always abstained from extending the mean- 
ing of any penal dause, and had paid 
regard to the policy of an Act The 
VMS section of the Boronfl^ Statute pro- 
vides that " every person who acts as a 
councillor, being incapacitated under the 
provisions hereof, shall be liable to a penalty 
offSa" "Nevertheless," the section went 
on to say, ** all acts as a councillor of any 
person incapacitated as aforesaid, or who 
shall not have made or subscribed the decla- 
ration aforesaid, done previously to the 
recovery of the penalty, shall be as valid as 
if such person had been capable, and had 
made and described such declaration.*' The 
declaration, which was contained in the 37th 
section, was to the effect that the councillor 
would faithfully and impartially execute the 
powers and authorities reposed in him as a 
councillor by the Act. By the 39th section, 
the acts of a councillor wero valid, even 
though penalties might be subsequently 
recoverable against him for a breach 
of the Act The relator here might, 
if he liked, sue certain of the defend- 
ants for penalties, and they might, if 
it was proved that they had infringed the 
law, be fined or imprisoned ; but they had 
not been fined or imprisoned yet, and there- 
f on the acts they had so far done as coun- 
dUors wero valid. The 122nd section, on 
which the opposite side laid so much stress, 
provided that " no councillor shall vote upon 
or take part in the discussion of any matter 
in or beforo the council in which suchcoun- 
dUor shall directly or indirectly, by himself 
or his partners, have any pecuniary interest ; 
and any councillor who shall knowingly 
offend against this section shall on convic- 
tion forfeit and pay for every such offence a 
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■nm not exceeding £60l" The Court would 
not extend the meaning of the word 
"partners" in this penal dause to 
"fdlow sharehoIderB." In the 36th sec- 
tion, as he had said, whidi provided for the 
"incapadty of contractors," it was laid 
down that incapadty should not necessarily 
xesnlt when a contract was entered into 
with a company consisting of mon than 20 
persons, of whom a councillor might be one. 
The 122nd section applied only to firms con- 
sisting of two or three partners, not to the 
laxver trading companies. If the Court read 
it the other way, the section would be incon- 
■istent with the 36th section. Surely in con- 
sidering a penal section like the 122nd, the 
Court would take the milder and mon con- 
sistent view. Maii^M PatUamaUarif FraeUu 
was not binding on the Courti but it would 
doubtless be treated with respect as an 
authority on what was disqualifying pecu- 
niary interest 

The AnoBNiT-OnnaAL said that in the 
earlier sections of the ik>roughs Statute a 
councillor 'was disqualified if he had on 
interest in a contract, even if he took no part 
in discussing or voting for it Just in the 
same way, a member of Parliament might be 
disqualified from sitting in Parliament The 
section he nlied on, however, expressly pro- 
hibited a councillor discussing or voting on 
any matter in which he had a pecuniary 
interest It did not matter which side the 
conndUor took if he had such interest In 
the present case, coundUors who wen mem- 
bera of a company voted for the acceptance 
of that company's contract 

Dr. ICaokat maintained that the class of 
interest possessed by the coundllon in 
question was not aimed at by the Act, and 
also that no case could be dted in which, by 
reason of the incapadty of an individual con- 
stituted an agent as these coundllon wen 
constituted agents, a contract entered into 
by such agent had been declared void. Hen 
it was sought to set aside a contract because 
of the alleged invalidity of agents. In May's 
ParUamentary PraUice, third edition, p. 297 
and others, many instances wen given 
in which memben of Parliament having on 
interest in a matter similar to tiie interest 
of these coundUors, had been allowed 
to vote on it In cases when they were 
interested in a question through being 
shanholden in a company, their votes hod 
been allowed. In one case a member of 
the House of Commons was a shareholder 
in a railway company. A motion for dis- 
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allowing his rote on a certain question on 
the ground that» as such shaxeholder, he had 
a direct pecuniary interest in such question, 
was negatiTed. In L^fmvrt v, La/neouUr, 23 
L. J., Q. B., 25i it had been held that a 
commissioner under an Act had nodisquaU- 
fying pecuniary interest^ because he was a 
sub-contractor for a certain work to be exe- 
cuted for the commission. The Court there 
would not strain a penal enactment In 
some of the cases in which injunctions had 
been granted against municipal bodies, waste 
of the municipal funds had been an in- 
gredient In the present case there was no 
waste of funds. 

His HoMouB.— The first conclusion to be 
drawn from from the acceptance of a tender 
which was so much higher than the other is, 
that there was a waste of the borough funds. 
I do not say that there are not answers to 
that however. 

Dr. IfAOKAT.^The lowest tender is not 
necessarily the best to accept as every one 
knows. In the present case, it was an 
element worthy of consideration that the 
councillors favourable to the acceptance of 
the South Melbourne Company's tender had 
gone before the ratepayers, who had all en- 
dorsed their conduct except Mr. John Scott, 
the relator. The very fact that they only 
accepted the new company's tender for one 
year, proved that they did not want to abuse 
their position, and that they did desire 
healthy competition instead of monopoly. 
They might had they liked, have taken the 
new company's tender for three or seven 
years. In Tapping on Mandamus, IB* it was 
laid down that where a discretioiiary power 
was given to a corporate body, a court would 
not interfere with the exercise of such power 
^AUomty-Otmral v. Betfatt CorporaHon, 4 
Ir.Ch.R., N. &,160; taid AutUn v. Lambeth 
Vtatry, 27 L. J., Gh. 38& 

The Attobnet-Obnuull. — I admit that 
principle. 

Dr. Mackat.— But a good thing will bear 
repetition. In the last-named case, it was 
sought to restrain the vestry of Lambeth from 
pulling up certain pipes and replacing them 
by Lambeth pipes, which latter pipes they 
considered the best The court dismissed 
the injunction, holding that it was a matter 
on which the vestry might exercise their own 
discretion. 

His HoNOUB.— Is there anything in that 
case to show that the Lambeth vestry desired 
to encourage the local manufacture of 
pipes? 



Dr. Mackat could not see anything of the 
sort in the report In the present case, the 
defendant corporation might have believed 
that wholesome competition would in the 
end result in a permanent cheapening of 
gas, and that it was worth while to expend 
a few pounds to obtain such a result 

Mr. Wbbb.— No allegation was made by 
the other side that it would have been more 
to the advantage of the municipality that 
the new company's tender should not have 
been accepted. The new company were 
bound by their act of incorporation to supply 
14-candle gas ; t^p City of .Melbourne Com- 
pany were only bound to supply 10-candle 
gas. Therefore the South Melbourne Com- 
pany offered to supply better gas at a cheaper 
rate than the City of Melbourne Company 
had supplied for some years. For while the 
new company tendered to light the lamps at 
£7 (is. each, the old company had hitherto 
charged the municipality £8 {JBm, each. 
The old company now tendered at 
£5 a lamp^ a price which would not 
pay it Once before the old company, in 
competing with another rival company, had 
reduced its charges for gas. But having 
effected an arrangement with that other 
rival company, it forthwith increased its 
prices again. Profiting by experience, the 
defendant corporation accepted the South 
Melbourne Company's tender for a year. 
The 140th section of the Boroughs Statute, 
which referred to the mode of procedure in 
connexion with contracts, specified that 
" the coundl shall accept the proposal which, 
on a view of all the circumstances, shall 
appear to them to be most advantageous." 
Five of the councillors voted for the accept- 
ance of the South Melbourne Company's 
tender; of these three only were share- 
holders in that company. The other two 
had no interest in the new company, and 
must ftt all events, be presumed to have 
exerdsed a fair and honest discretion. 
The 122nd section did not apply to share- 
holders in an incorporated company. In 
that section interest was limited to that 
which a man had by himself or alone, or 
with his partners. Interest in a joint-stock 
company was intentionally excluded evi- 
dently, if the words " by himself or his 
partners" had been left out the other side 
might have had a better argument Accord- 
ing to the d6th section, a councillor did not 
lose his seat if he wlui a member of an "in- 
corporated company" which contracted with 



32 



17 



AUSTRALIAN JURIST 



a ooandL If Pailiament had intended that 
the 122nd danee should apply to ihaxe- 
holden in an inoozporated company, they 
wonld have indoded the worda ^'incoipo- 
xated company" in it If a penon was 
not disqualified from being a mem- 
ber of a council, he was not disqualified 
from acting as a member of the coundL The 
122nd >wction was a penal one, and ought 
not to be strained. And, even supposing 
some of the defendants infringed that clause, 
their proceedings could not be inralidated 
unless they acted maid fdt. But the Attor> 
ney-Oenersl said that tiiey acted honourably 
and in good faith, though not legally. 

The AnoRHiT-OtirBRAL said it was laid 
down in many cases quoted in Smith on Ck)n- 
tracts, that a provision for a penalty implied 
prohibition when the prohibition was not 
expressly laid down. If a penalty attached 
to the performance of a certain thing, that 
thing must be illegal. 

Hr. Webb thought that, whether some of 
the defendants acted illegally or not» their 
action could not be invalidated. What couid 
the City of Melbourne Company gain by this 
action ? If they succeeded in it, they could 
not compel the defendant corporation to 
accept their tender. The councillors holding 
shares in the new company might sell their 
shares, and then accept the new company's 
tender. 

Mr. Lawbs then addressed the Court on 
behalf of the defendant, Mr. Thistlethwaite ; 
Mr. MoLBSWOBTH addressed it on behalf of 
the defendant, Mr. Koy ; and Mr. Box ad- 
dressed it on behalf of the defendant, Mr. 
Sturt. They contended that the persons for 
whom they appeared shotdd not have been 
made parties to the suit, they having voted 
against the acceptance of the South Mel- 
bourne Company's tender. 

Mr. HoLBOYD, in reply, said it was laid 
down in Smith on Contracts. 208, that where 
an Act does not in express terms enact that 
a certain thing shall not be done, but im- 
poses a penalty on anyone doing such thing, 
prohibition was implied. In accepting this 
new company's tender, the defendants had 
speculated on remote possibilities. 

His HoNouB.— Trustees are entitled to go 
beyond immediate pecuniary advantages. 
For instance, they make take a lower rent 
from one person than another person offers, 
if they are satisfied that the acceptance of 
the lower rent would be pecuniarily advan- 
tageous in the end. 

April 1, 1878. 



Mr. HoLBOTD.—- The defendants, or some of 
them, seemed to have said that if they did 
not give this contract to the South Mel- 
bourne company, it wonld become insolvent 
Their motives at the outset were purely to 
benefit that company. The benefit to the 
munidpality from the acceptance of the new 
company's tender would be indirect and 
remote. 

His HovouB reserved Judgment 



MOXSAT, MUUJH 24. 
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IdMd Aet 1866, No, 287, weet, T—Farfeiture 
incurred for not impravingf and far not 
paying rowt — Waived hy miiluefuent aoeept- 
anee if rent — Lease enbiognentlf iuued 
and eertifieaU cf. title oHained-Sight of 
tramrferee to a grant in^ fee on paigwiant ef 
arrears tf rent with interegt-^Questienahle 
whether Land Aet 1869, No, 860, sect, 101, 
makes Gazette notice eonclvsive of forfei- 
tare of lease issued between passing and 
commencement of Aet, 

Mr. Holroyd and Mr. A'Bcckett for peti- 
tioner ; the Attorney-General and Mr. Webb 
for the respondent 

The biU was filed by Robert John Glass, 
of the WharpariUa Station, near Echuca, to 
enforce his right to the Crown grant of some 
land. 

The land whidi forms the subject of the 
suit is 289 acres, in the agricultural area 
of Ballandella. It was selected on the 
20th December, 1865, under the Land Act of 
1865, by W. T. Harpham, who was what is 
called a certificate-holder. The lease was 
issued to him in 1866, and contained the 
covenant required by the Act that the lessee 
was, within a year from the selection, to cul- 
tivate one acre out of ten, erect a habitable 
dwelling, or endose the land with a substan- 
tial fence. None of these conditions was 
complied with, but the Crown, aware of that 
fact took the second and third year's rent 
In 1869, Harpham transferred his interest to 
the plaintiff, who has tendered five years' 
rent to the Board of Land and Works, but 
the land officers refuse to accept it 

His HoNOUB said— This is a petition by 
Mr. Glass, seeking to establish his 
title to the fee of land as the assignee 
of a selector under the Act No. 237, section 
7. In its facts, the case bears consider- 
able resemblance to EiUrshatk v, the 
Queen, reported ante, p. IL The lease 



33 



REPOBTB.— YoL. IV, 



to a Mr. Haipham bean date December 
20, 1866 ; waa aigned hy the Governor Feb> 
mary 22, 1866; rent was received for the 
years 1866. 1867, and 1868, although the Board 
of Land and Works were informed by reports 
that the improvements had not been made. 
End of August^ 1869, the lease was ez- 
ecated by the lessee, returned to the office, 
and transferred from the lessee to peti- 
tioner, who obtained a certificate of title. 
On the 28th January, 1870, there was a OazeUe 
announcement as to this and a number of 
other leases, that they had been by the 
Oovemor-in-Council declared forfeited for 
non-payment of rent, non-compliance with 
the provisions, and non-performance of cove- 
nants in the respective leases under sec 
7 of the Amending Land Act of 186ft. Ac- 
cording to the views I stated in JSUershank v, 
the Queen, 1 would say that Haipham's 
lease was liable to forfeiture for not 
improving, but that the forfeiture was 
condoned by the receipt of rent for 1868 ; 
that on January 28^ 1870, the lease might 
properly be declared forfeited for non- 
payment of the rent due December 1868^ 
December 1860, which forfeiture might be 
redeemed, but not for the forfeiture by no( 
improving, which had been condoned, and 
that the OaeeUe notice, not saying for not 
improving, should be referred to the former. 
It appears to me at first sight questionable 
if a OazeUe notice, January 2^ 1870, has 
conclusive effect under the Act 360, section 
101. as "hentoforo published.*' The Act 
was passed December 29, 1860, and is made 
in rather an unusual way, section 110, 
to come into operation February 1, 1870. I 
siilHioge, f I Oiiii thiS piy ^ y*^ not b^^^g aignedalhat 
then is some inteipretation Act or dedaion, 
of which I am not aware, settling it The 
lease in this case was signed by the Qovemo; 
befon the forfeitun for not improving, in 
which respect it differs from Ettershank's. I 
express no opinion as to whether permitting 
a lessee to execute the lease would be a 
condonation of provious forfeiture. The 
petitioner has here fully traced his 
title from the lessee. The petitioner— 
or Haipham, under whom he ds- 
rives— has got public property without 
competition as to price, probably at great 
undervalue : have totally neglected to give 
the public the stipulated advantage of im- 
proving, and escaped liability for the 
omission; has been very negligent 
as to paying or tendering ront» and 
is now succeeding in what is reduced 



to a redemption suit I think the petitioner 
should not get costs. On the other hand my 
decision is against the Crown, which is trying 
a general public question, and should not get 
costs. Dechure that the petitioner is entitled 
to the benefit of the lease dated December 
20, 1866^ in petition mentioned, and to the 
right of purchasing the fee-simple of the 
lands therein comprised under the Acts 146 
and 237, section 7, provided that he pays the 
rent now du^ upon the aaid lease, with 
intereat at the rate of 8 per cent until paid, 
within three montha, either to the proper 
land officer or into the treaaury, or tender' the 
aame at the treaaury ; and in default of such 
payment or tender, the petition to be dis- 
miised with costs, and the right of the 
petitioner to relief barred ; refer to tax in the 
latter event ; liberty to apply. 

Soliciton : Macgregor, Bamsay and Braha 
Cor the petitioner : Qumer lor the Grown. 

COURT OF MINEa 

TuisDAT, Mabch 18. 

(Before his Honour Mr. Justice Molesworth, 

Chief Judge.) 

MOOBI V. WHITS. 

3fining^CMv$lccly allowing ground to he 

recovered at for a fotfeUurOt ie a h amion ' 

ment of prior title— Wardon^e order effor^ 

feUure it metely a eloaAng away of old 

tUlOf and tkoee obtaining i^, mutt mark out 

afreth in order to acquire title, and are 

not neeettarUg entitlo^ to all the /otfeitod 

ground — Title not duly regiitered at time 

ef hearing, no defenee-^Egpenditure before 

forfeiture doet not entitle tkoee eihtaMng 

tke order, to proteetion-^Appeal Uet from 

finding tf aeoeooort, 

Mr. IVench, Mr. Hobpyd and Mr. Webb 
for the appdlanta; the Atcomey-QeDeral 
and Mr. Purcell for the respondents. 

Special case from the Judge of the Court of 
Mines, Ararat 

The complaint was to have the defendants 
(16 in number) declared to be in illegal 
possession of amalgamated claims 10 and 
11. North Perthshire Beef, StawelL Thirteen 
of the defendants were the registered 
ownen of the claim prior to August 21, 
1872. In that month the other three de- 
fendants instituted a friendly suit before the 
warden sgainst the other 13 defendants^ 
^i^ wg that the daim was forfeited, and 
praying, for a declaration of forfeiture^ 
and that the complainants might be put 
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In possession of the claim. On 2l8t August 
the warden gave his decision, finding that 
the 13 defendants had foiieited all their 
right to the claims registered in the regis- 
trar's hooks as 10 and 11 North Perthshire 
Reef, hy reason of their having failed to work 
the claim in accordance with the bye-laws, 
and directing that possession be forthwith 
given to the then three complainants. The 
three lodged a certified copy of the order 
with the mining registrar, mIio registered 
them as being put in possession. The pre- 
sent suit was instituted 11th September, 
1872, to have the claim declarad foi-fcited, on 
the grounds that it was not taken ix>sse8sion 
of, and marked ofl' at each corner by a post at 
least 3ft. above the surface of the ground and 
painted white, in accordance M'ith the pro- 
visions of clauses 104 and 105 of bye-law No. 1 ; 
(2) that no application w^as made to the mining 
registrar for the registration of the land 
within the time and accoi-ding to the fonn 
q;>ecified and required by clause 109 of the 
same bye-law. The assessors found for the 
defendants, and the warden dismissed the 
snit with costs. Against this decision 
complainants api)ealed to the Court of Mines. 
The respondents contended that they were 
not bound to mark oft' and register the claim 
under the bye-laws. They obtained it under 
the order of the warden of August 21, 1872 ; 
and the ground was therefore not what was 
called maiden ground, nor was there 
any proof that they had not duly marked 
it off. The ix)sts were there, and there 
was no proof whether they were put 
np by the foimer or the present holdei's. 
Further, that under the bye-laws a claim on 
which £1,000 had been expended could not 
be forfeited without notice, and as more 
than £1,030 had been expended on this claim 
within the last six or eight years, this claim 
came under the bye-law. The respondents 
objected that there could be no appeal from 
a decision of the warden and assessors, but 
the judge of the Court of Mines overruled 
the objection. The judge of the Court of 
Mines reserved for the opinion of the chief 
judge the following questions :— Was he right 
in overruling the objection against the 
appeal ; is the order of the warden suffi- 
cient title without any registration of it, or 
Ss it necessary to register such order ? And, 
further, whether such order be registered or 
not, was it still necessary, in oitler to obtain 
a title, for the claimants to mark out the 
ground in dispute according to the bye- 
law? 

Apbil 1, 1873. 



His Honour gave judgment as follows : • 
A special case sent by the learned judge of 
the Court of Mines, Ararat Prior to August, 
1872, Stretton and 12 others were in posses- 
sion of a quartz claim in the Ararat district, 
and had laid out over £1,000 on it. On August 
21, 1872, White and two others obtained an 
order from the warden at Stawell, declaring 
this claim to be forfeited for not working, 
and ordering |X)6session of it to be given to 
White and others. The case calls this a 
friendly, I call it a collusive, proceeding. 
White and others did not mark this as their 
claim under by elaw June 6, 1871 (Gazetted page 
1739), but obtained a registration to be entered 
on the books, but not by application under 
clause 109 of bye-law. Practically the original 
claimholders remained in possession. Moore 
and two others, holding sufficient miners' 
rights, obtained a summons ironi the same 
warden against the parties complainants and 
defendants in the order August 21, as in occu- 
pation, alleging that the land was not taken 
possession of and marked off under the bye- 
law, and no application for registration was 
made purauant to the same bye-law, and that 
defendants' occui>ation was illegal; and seek- 
ing to be themselves declared entitled 
to possession. The defendants to this sum- 
mons required the case to he heard before 
assessura, who found for them, and the war- 
den thereuix>n ordered that the last-men- 
tioned summons should be dismissed with 
costs, and this order was api)ealed from to 
the Court of Mines. It was first insisted be- 
fore the learned judge that no appeal lay 
from the finding by assessors, according to 
the opinion of the Full Court, If. v. Brewer, 
4 W.W. and A'B., L. 124. In that case sec. 
193of the Act No. 291 wasnot noticed, and the 
Judicial Committee of the Privy Council 
expressed disapprobation of it in Mul' 
caJiy V, WalhaUa, 2 Australian Jurist K., 
94. The resi>ondent's counsel have given 
np this point l)efurti me. I have decided 
in Rturdon c, Saytrv, 3 Aust. Jurist, 12G, 
that a collusive recovery for forfeiture docs 
not constitute a new title to the lanil. I also 
hold that the allowing it to be recovered is 
an abandonment of the title of the previous 
holders as between them and the mining 
public ; but this argument seems not to have 
been urged before the warden or Court of 
Mines. What was urged was, that if White 
and others required a good title they 
should mark and register as on a new 
title, an<t not be regarded as assignees 
of the old, and with that argument I 
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coiicnr. In Saycrs v. Jacomh, 3 Australian 
Jurist 66, the full Court descrilted an oriler 
of forfeiture merely as the clearing away of 
the old title, so as to authorise ixNssession 
under miners' rights. I in some degree in- 
dicated this view in Oxleif v. LUtlet The 
Argus, March 20, 1868; Barlow v. Haf/tit, 
i W. W. k a'H., M. 6. The forfeiture alleged 
may he of a claim under a repealed hye-law, 
the title of the complainants under another 
bye-law. Persons proceeding for foi-feiture 
may not he entitled to take all the forfeited 
land. They establish a right for the public, 
and may then help themselves to so much as 
they are entitled to, and not the entire claim. 
Their marking was necessary to give White 
and others title. They never got a title. 
It is not a question of forfeiture. The ac- 
quiring title (August 21, 1872), recently was 
a matter as to which the defendants should 
have proved aftinnative fat-ts; besides the 
case states evidence that White and others 
did not go to the ground after obtaining the 
order. I have some difhcnlty as to whether 
registration in the maimer and within the 
time prescribed by the bye-law is a con- 
dition precedent to title. I would rather 
say that a defendant cannot set up a title 
not duly registered at the time of trial, and 
that this was not. But it is unnecessary to 
8i)eak definitely as to that i)oint. The ex- 
penditure of £1,000 on the claim of Stretton 
and others entitled them to the protection 
of clause 135, but did not extend to protect 
a claim of White and others to the same 
land. Tlie complainants were, I think, war- 
ranted in making all 16 defendants ; tliey 
ooold not foresee whetiier the title of the 13 

oT the 3 would be set up, and were right 
as against either. I answer the questions— 
1. The judge was right in overruling the 
objection raised by the counsel of the 
respondent 2. The title acquired by the 
complainants in a suit for forfeiture should 
be i)erfectcd by marking out the ground to 
which they are entitled, and, I rather think, 
by registration based ui)on an application in 
the manner prescribed by the bye-law, and is 

not available as a defence otherwise. 3. As 
far as the case discloses facts, the appellants, 
complainants in the suit, were entitled to 
succeed, and the judge should have declared 
the respondents to be in illegal occai)ation, 
and the appellants were entitled to take 
possession by virtue of their miners' rights. 

Solicitors : Dickson and Watson for appel- 
lants ; Woolcott and Turner (for J. T. Press* 



well and K. D. OUard) for respondents. 

AUSTRALAHIAN C0>IPANY V. WILSOST. 

MiHiHg — Stiit by coMjfOHif and itt tntsteei 
for ruvrtHirhmcHt oh lva»ed grottml and oh 
cln'iMS — MiHcr*» rights jtrodnci'd by inn* 
trt'Xf bnt Hot by compttHy — C4>H*jHinif t'Hti" 
tlnl to rtlir/ttM to Itattfld fft'oMnd, hut Hot n$ 
to claimt — Phiint ohJa-tioHabfc. for com* 
prhhtff htud hvld vndrr dIjf'rrvHt titlvi, 
and forjoiHiHij vo'plaintijh nttt tHtrrttted 
in oil — Spcvinl rtttevtHMt not ItareqtH'ftioHi 
of fart to Chief Jvdgv, 
The Attomcj-Gcneral, Mr. Trench and BIr. 

Holroyd for the plaiutilTs ; Mr. M*Dcrmott, 

Mr. Webb and Mr. Fiulaysou for the dcfcn 

dants. 

Special case from the judge of the Court of 
Mines for the Ballarat district. 

The Australasian Company, Creswick, with 
several iiei-sons who were trustees of ground 
for them, M*ere the complainants, and the 
suit was for an encroachment, and for re* 
moval of quantities of gold. The comi)any 
held some of their claims under lease from 
the Crown, and part as a block claim in the 
name of Peter Lalor and others, as trustees 
for the comi»any. They also alleged that the 
defendant M'Culloch is trustee of one lease 
for them, this lease being dated 5tli De- 
cember, 1870, and it was on this ground 
principally the encroachment took place. 
M'Culloch, however, denied that he was a 
trustee for the Australasian Company, and 
asserted that the lease was issued to him 
as for the Grand Trunk Company. The rights 
of the Grand Trunk Company had been sold 
by the sheriff and purchased by the defend- 
ants, who now asserted that they were the 
owners of the ground. The Australasian 
Comi)any did not produce any miners' rights 
at the hearing, but ttie other plaintiffs did 
have miners' rights. Judge Kogers enter- 
tained a doubt whether the company not 
having produced miners' rights, the suit 
ought not to be dismissed in accordance with 
the decision in the Orand JuhcHoh Company 
V, the Volunteer Company, 4 W. W. and 
A'B., M. 6. Two questions were, there- 
fore, reserved iox the chief judge. Seeing 
that the relief sought was in respect 
of alleged equitable rights in land held under 
a mining lease, as well as in respect of 
"claims" held under miners' rights, were 
the miners' rights produced at the hearing 
sufficient to entitle the company to sue in 
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(he suit as framed, or should the suit be 
dismissed upon the ground of want of suffi- 
cient miners' rights in the plaintiff comiiany 
to enable them to sue under the statute ; or 

may so much of the plaint and the relief 
sought by it as relates to the claims on Crown 
lands be struck out, and the suit be dealt 
with so far as it relates to the lands leased 
only. The second question was, assuming 
the miners' rights to be sufficient, whether 
the plaintiffs were, on the evidence set out, 
entitled to any relief. 

His Honour gave the following Judgment : 
—This Ss a special cose from the learned 
Judgeof the Court of Mines, Ballarat The Aus- 
tralasian Oold-mining Company joined vari- 
ous co-plaintiffs, trustees for them, seeking in 
one suit to establish the right to a mine 
partly held under lease to the company, 
partly under lease to co-plaintiffs, partly 
under lease to a defendant as a trustee for 
it, and partly under a block claim held by the 
oo-phiintiffs as trustees for it, seeking also 
comiicnsation for gold and auriferous earth 
removed, injunction, and inspection. The 
plaintiffs obtained injunction and in- 
spection by interlocutory orders. It ap- 
peared at the hearing that the ]»laintiff 
ooniiiany had no miners' riglits, but the trus- 
tee plaintiffs had. I am asked lirst, seeing 
that the relief sought is in respect of alleged 
equitable rights in land held under a mining 
lease as well as in respect of claims held 
under miners' rights, are the miners* righto 
produced at the hearing sufficient to entitle 
the plaintiff company to sue in the suit 
as framed, or sliould the suit be dis- 
missed uix>n the ground of want of suffi* 
cient miners' righto in the plaintiff company 
to enable them to sue under the stotute, or 
may so much of the plaint and the relief 
sought by it as relates to the claim on Crown 
lands be struck out, and the suit be dealt with 
so far as it relates to the land leased only ? 
The cose is not distinguishable from the Ko- 
iHHletr Hxtended r. Grand JumVioh, 4 W., W., 
and A'U., M. 0, as to the plaintiff comiMtny not 
being entitled to relief as to the claim. In 
tliat case the suit was dismissed, because the 
other relief sought could not be obtoined 
in the Court of Mines, but here the 
relief as to leased land might be ob- 
tained, aiid I do not see why it should 
not, dismissing the plaint as to the claim 
on the above ground, and dealing with the 
costs as may seem just, the orders as to 
injunction and inspection being varied ac- 

April 1, 1873. 
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cordiiigly, and I do not see any occasion for 
amending the plaint in this resjiect. In fact, 
all plaintiffs may be liable for costo. 
Critchltv V. Oraham, 2 W. k W., L. H. 
Irresitective of the objection as to miners' 
rights, the plaint seems objectionable as 
referring to land held under different titles, 
and making co-plaintiffs persons not in- 
terested in alL This is an objection which it 
is optional with the def endanto to press, and I 
do not know if they will, and I am not ex- 
pressly asked about it The next questu>n 
is if the plaintiff comiiany, upon the evi- 
dence set out, is entitled to the relief sought 
or to any ; or if any, what relief against all or 
any of the defendants. The evidence set 
out is complicated and somewhat conliicting. 
The case embraces many questions of hiw 
and fact, and I do not think that such a 
question is warranted under sec 171. and I 
do not answer it The mbiers' righto pro 
duced are sufficient to entitle the plaintiff 
company to sue in the suit as framed, and 
obtain relief to tlie company as to the leased 
land, if otherwise entitled. All plaintiffs 
may be liable to costo at the judge's discre- 
tion. 

Solicitors : Macgregor, Ramsay and Brahe 
(for Hardy) for the plaintiffs; Doward for 
the defendants. 



SUPREME COURT. 

sittings in banco. 

Old Cocrt-hou8e.--Satubdat, Mabch 22. 

(Before His Honour Sir W. F. Stowell, Chief 
Justice, and Mr. Justice Fellows.) 

LVCAM AND WIFE V. KEARNEY AND WIFE. 

Married Wcmeu^t Property Act, Ko, 384, 
$ect, 18 — Marriage Infore the Act — Ver» 
diet againgt wife not having eeparatc jfnh 
perty — Hu$haHd net liable. 
Appeal from County Court Geelong. 
The action was brought by Richard Lucas 
and Catherine, liis vnie, against Richard and 
Blary Kearney, for a slander by Mrs. Kearney 
on Mrs. Lucas. The slander complained of 
was that Mrs. Kearney said tliat Mrs. Lucas 
had stolen some proi)erty belonging to her. 
At the trial, which was held before Judge 
Forbes and a jury, at Geelong, the judge 
ruled that Mr. Kearney m'os not liable for the 
conduct of his wife, and a verdict was given 
by the jury for him ; against his wife tlie ver- 
dict was for the plaintiffs, with £50 damages. 
Against Judge Forties's ruling tlie plaintiffs 
apiiealed. 
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Mr. QuiiiUm for the appellants, Mr. Hood 
Cor the rcsiwndents. 

The qneetion turned on section 18 of tlie 
Married Woman's Property Act No. 384 : 
" Every married woman having property-foi 
her separate use shall be considered as a 
Stmt mAr for the purix)8es of contract, and 
wrongs and injuries, and suing and being 
sued in any civil proceeding ; and her hus- 
band shall not be liable in i^csiiect of any 
engagement or contract she may have 
entci-cd into, or for any wrongful net or 
omission by her, or for any loss she may incur 
08 plaintilf or defendant ; and no husband 
sliall by reason of the maniage be liable in 
damages for any wrong committed by his 
iit-ife.'* The defendant relied uiion tlie latter 
lianigraph of thesection as relievinghim from 
any rcsitonsibility on account of any wrong 
committed by his wife. The language was 
as general as it could be: "No husband 
shall l)e liable.*' A husband was not re- 
sponsible by reason of the maniage alone ; 
tlie plaintitl's should show that he was hi 
some way concerned with his wife in the 
slander she uttered. It was argued, on tlie 
other side, that the clause meant no husband 
married after the Act ; but this i*ould hanlly 
be so, inasmuch as where the Act referred to 
marriage after the law came into ojieration, 
it distinctly said so, as in sec. lU, which con- 
tained these words :— " A husliand shall not, 
by reason of any marriage which shall take 
place after tliis Act has come into ojieratioii, 
be liable for the debts of his wife coiitiiicted 
before marria^^" 

For the plaintiffs it was urged that sec 
18 only referred to cases where the wife 
had seixirate proiwrty, and it was for 
the husband, if he wanted to escape 
liability, to show tliat she had separate pro- 
perty. It was also submitted tliat the section 
referred to wrongs committed by the wife 
previous to the marriage ; that a man should 
not marry into a hiw suit, but where his wife 
committed a wrong after the marriage he 
was liable as he was before the Act The 
wife must be controlled by some one, and 
the husband was the projjer person to look 
after her and to be responsible for her 
acts. 

Judgment was delivered March 24, by Mr. 
Justice Fellows. 

This was a phiint for shinder spoken 
by the female defendant after her mar- 
riage. At the trial in the County 
Court, a verdict and judgment were 
given wjamiA her, and for her husband. It 
was not proved that she liad any sepa- 



rate property. Tlie plaintiff aii|ieals. The 
question, ilierefore. is not whether the 
wife is liable, but whether the husband is. 
If the defendant liad apfiealed, the former 
question would have arisen, and it is one the 
affirmative of which it would be difficult to 
establish. The plaintiflf contends that the 
husband and wife are both liable as at com- 
mon law. The question turns uiion the con- 
strut;tion of the 34 Vict., No. 384. s. 18, the 
concluding part of which enacts that *'no 
husband sliall by reason of the marriage be 
liable in damages for any wrong committed by 
his wife." It was contended by Mr. Quintan 
tliat this enactment applies only to the cose 
of a wrong committed by a woman before her 
marriage, and that the Legislature could not 
have intended to exempt him from liability 
for his wife's wrongs committed after mar- 
riage, because a husband must be presumed 
to be able to control his wife's actions. The 
simplicity of the common la%v, no doubt 
took this view of tlie matter ; but the Legis- 
lature, thinking possibly that the domestic 
practice was not in accordance with the 
legal theory, lias, in our opinion, exempted 
the husband in all fjases from damages for 
wrongs committed by his wife during the 
coverture. It is not now necessary to con- 
sider whether the exemption extends to acts 
committed by a woman before her marriage. In 
such cases the wraiigs could scarcely, i)er- 
haiis, be said to have been committed by 
"his wife." In the present case the wife liad 
no sei)ai'ate proi)erty, and therefore could not 
have been sued alone ; and it is difficult to see 
how, when sued with her husband, there can 
bb a judgment against her alone. It is clear, 
however, there can be none against the hus- 
band without a plain contravention of tlie 
woixls of the Act. The apiieal must^ there- 
fore, be dismissed. 

Attorneys : I'j-cudcrgast (for Hancock) for 
the apix:llaiits ; Dickson and Watson (for 
Pickcn) for the rcs[)ondeut8. 



Sf'l'ALLUAi V. uVEAIT. 

LamUortl and I'cHttHt'Stt/tHtr^ Xo» 192, «ccf, 

IH) — Wurmnt of rjcvtwcnt bifJHtticei — Rt* 

rcrtioHjfni'tt'd Hrifk. 

Apiieal from yietty sessions, Camperdown. 

Dr. Dol«on for the aiiiiellant, Mr. Walker 
for the resiwndent 

The apiieikint (Mrs. Catherine M'Callum) 
was summoned before the justices under sec 
90 of the ijandloixl and Tenant Statute, 
which provides tliat where the term or interest 
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of any tenant shall hare ended or shall naTe 
been duly detennined Iqr legal notice to quit 
or otherwise, and sach tenant shall neglect 
or refnse to quit and deliver up possession of 
the premises, the landlord of the premises, or 
his agent, might take summary proceedings 
before a justice to obtain an ejectment. The 
premises had been let by J. H. M'Vean to 
Mrs. M 'Galium in January, 1870, for seven 
years. It was said that one of the conditions 
of the leas^had been broken, and that the 
tenancy had terminated in such a way as to 
enable the section quoted to be put in opera- 
tion. The magistrates considered the ten- 
ancy at an end, and granted the warrant of 
ejectment, and against this decision Mrs. 
M 'Galium appealed. 

The appellant relied on the fact that it was 
not the landlord or his agent that was seek- 
ing to enforce the Act In June, 1871, it 
was said, that he had parted with his 
reversion by granting a lease of three years 
of the premises to J. M'Vean, this lease to 
take effect on the expiry of the appellant's 
tenaiicy. The document that was put in to 
show that the second lease had been granted 
did not bear out that view ; and, after some 
discussion with the Gourt, Dr. Dobson gave 
up the position. 

Appeal dismissed with costs. 

Attorneys : Gasey (for Hancock) for appel- 
lant ; Dickson and Watson (for Picken) for 
respondent. 

Monday, March 24. 

BXPABTX CHARLES TOWNSEND LYNN (AN 
ARTICLED clerk). 

Attorney — Articled clerk alUnced to file cer* 
tificate and articles nunc pro tunc. 
Mr. Walker moved for leave to Mr. Lynn 
to produce now to the board of examiners for 
attorneys a certificate of his having passed the 
matriculation examination. The certificate 
should hiive been produced before the articles 
were entered into, namely, in March, 1872. 
It was also asked that the applicant should 
be at liberty to file the articles nunc pro tunc. 
They ought to have been filed within six 
months of their being entered into. ' The 
affidavits did not disclose any special 
facts, beyond that the applicant was not 
aware till lately that he was required to com- 
ply with either of these provisions. 
His Honour granted the application. 

ekoina t. tbmfleton ex parte moore. 
Apbil 1, 1873. 



Treepau — Ibreihle entry and detainer — 6 
Rich, IL^ itat. 1, e, 7, in force in Vietoria 
'^Mandamvs to juitieee to hoar thereunder. 

Order nut to compel the Justices at Rich- 
mond to hear and determine a complaint of 
Moore V. Weaver, 

Mr. Molesworth showed cause, Mr. Taylor 
in support of the order. 

The complaint was brought under an Act of 
6 Richard II., stat. 1, cap. 7, for forcibly break- 
ing into a house of the complainants, and for 
detaining the same. This Act was as follows : 
—"And also the King defendeth that none 
from thenceforth make any entry into any 
lands and tenements but in case where entry 
is given by htw ; and in such case not with 
strong hand, nor with multitude of people 
bat only in peaceable and eaqr manner. And 
if any man from henceforth do to the con- 
trary, and thereof be duly convict, he shall 
be punished by imprisonment of his body, and 
thereof ransomed against the King's will." 
The subsequent Acts of 16 Richard II., cap. 
2, and 8 Henry VI., cap. 9, made further nro- 
visions for the enforcing of the law by 
justices. The Richmond justices were of 
opinion that the Acts referred to were not in 
force in this colony, and refused to hear the 
case. 

Mr. Molesworth said that besides the ques- 
tion as to the applicability of the Acts to this 
country, there was a further point, that on 
the affidavits no oflfencewas discl6sed. It 
appeared that Margaret Moor a married 
woman» who had a protection order against 
her husband, was acting as agent for her 
sister Kate Derkin, who resides in Yorkshire, 
England, in relation to a house and land at 
Richmond. Mrs. Moore was occupying this 
house. On the 14th February she left the 
place, and about midnight the defendant, 
Weaver, went to the house, and entered it 
forcibly. The defendant claimed to act as 
agent of a Mr. Hughes, mortgagee of the 
premises. He urged that the place, being 
unoccupied at the time of the entry, the 
statute did not apply ; he also submitted 
that there was neither a forcible entry nor a 
forcible detainer. The complainant had 
admitted there was no evidence of force, 
and there was certainly no evidence of 
detention. The main question as to whether 
the Act applied turned upon section 24 of the 
9 Geo. IV. cap. 83, "an Act to provide for the 
better administration of justice in New South 
Wales and Van Diemen's Land, and for the 
more effectual government thereof, and for 
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other pnipofles.'* This section provided that 
* ' all lawsand statntes in force within the realm 
of England at the time of the passing of this 
Actt shall be applied in the administration 
of JYistloe in the courts of New South Wales 
and Van Diemen's Land respectively, so far 
as the same can be applied within the said 
colonies." He 'maintained that this was an 
Act purely local to England, and could not be 
applied in this country. It was in the nature 
of a penal statute, and should be strictly 
construed. In ope case it had been held 
that the mortmain Acts did not apply to 
Jamaica, and under the same rule this Act 
was not in force here. 

His Honour said that the Act 9 Geo. IV. 
got over the difficulty in this instance. 

Mr. Tatlob submitted that there was 
nothing inconsistent with our laws in 
holding that the Acts applied here. In 
Fentcn v. How, The Argue, 7 December, 1864» 
it was held that the Sunday Trading Act of 
Chas. 11. applied to Victoria, although it 
contained many provisions which it might be 
difficult to enforce. By the same reasoning 
these acts of Richard and Henry were not in 
any way limited to England. As to there being 
no evidence of detainer, that was what the 
plaintiff complained about She wanted the 
case inquired into, and then it would be 
seen whether there was any evidence. 

His HovouB.— In this case a summons 
was obtained charging the defendant with 
forcible entry and detainer. When it came 
before the Justices, an inquiry appears to 
have been inade as to whether there was 
any force used, and the reply was in the 
negative ; but this only related to force at 
the time of the entry. It is possible the 
entry may have been peaceable, and yet that 
there may have been an offence within the 
statute. The offence may occur afterwards ; 
and the magistrates ought to have heard 
that part of the case at any rate. The order 
will be absolute to compel the justices to 
hear the case, and, according to the evidence, 
they can give their decision either as to 
the entry or as to the detainer. 

Order made absolute to hear the case, with- 
out costs. 

Attorneys : Taylor and Manton for the re- 
lator ; Bead for the respondent. 



THl QUXBN V. GAUNT, BXPABTI OBUMMOND. 

TkUtle Prevention Statute 1865, No, 250, 
eeet. 4 — Service on Water Cbmrniition h^ 
leaving notice with a elcrh in their qffice, 
Mr. Williams moved for a rule niei, calling 
upon the justices at Ballarat to show cause 
why they should not hear and determine a 
summons against the Ballarat Water Com* 
mission for not destroying thistles on land 
belonging to them. The complainant was 
the inspector of nuisances for the Bungaree 
Road Board. The proceedings were taken 
under sec. 4 of the Thistles Prevention Act» 
which provides that if an owner of land on 
which thistles shall be growing shall not, after 
notice in writing to him, served upon him or 
at his last known or usual phice of abode, 
effectually destroy the thistles on the land, he 
may be fined. In this case the notice was 
served on the commission by leaving it with 
a derk in their office. Mr. Gaunt did not 
consider this sufficient service, and refused 
to proceed with the hearing of the case. It 
was submitted that this service was suf- 
ficient 

Mr. Justice Babbt asked if the proper 
course was not by appeal instead of a 

rule. 
Mr. Williams said that as there had not 

been a final decision he cotdd not appeal. 

Mr. Justice Fxllows referred to Beg, v. 
Dayman^ 7 El. and BL, 672, where a police 
magistrate on a summons under the Local 
Government Act, upon a proprietor of a 
house in a "new street," held that the street 
was not a " new street," and dismissed the 
case, and the Court refused a mandamue to 
hear the case. 

Mr. Williams pointed out that in that case 
the case had been to some extent heard and 
adjudicated upon. Here there was no deci- 
sion at alL 

The Court granted a rule niei 

Attorneys : Macgregor, {lamsay and Brahe 
(for Hardy and Madden) for the rule. 



Thubsdat, Mabch 27. 
(Before their Honours Mr. Justice Barry, Mr. 
Justice Williams, and Mr. Justice Fel- 
lows.) 



THE QUEXN V. BTUBT BXPABTI LALOB. 

Publican' t Licence — Wines, ^v., Statfte 
Amendment Act, No, 390, eeet, \%'-'Befusal 
of licence no bar to second application 
within M mmiths, unleu both applicant 
and house are the same as on first appliea* 
tion — Refusal to hear^ is matter for man' 
damust iitnd not for rule under Justices 
Statute, No, 267, sect, 138. 
Mr. ViLLBNBUVB SMITH moved for a rule 

mat calling upon the licensing justices at 
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Emerald-hill to hear an application by John 
Lalor for a pablican'a licence to a house in 
Rmnell-street Another perK>n had applied 
for a licence to the same house in December 
last) bat had been refused. This application 
was made at the Bitting of the bench in 
March, and it was refused on the ground of 
a similar application having been refused in 
the preceding si^ months. It was now sub- 
mitted that the prohibition as to six months 
applied only to cases where both the house 
and the applicant were the same as on the 
previous occasion, not where there was a new 
applicant, as here. 

Mr. Justice Babbt pointed out that sec 138 
of the Justices Act, under which this applica- 
tion was made, could not apply to licensing 
Justices who were appointed to discharge a 
particular duty. The section referred to the 
general powers of Justices. 

Mr. Justice Fellows suggested that it 
would be better for the applicant to take a 
fnandamus, 

Mr. Smith said he would apply for a moM- 
damuM, 

Rule nm granted for a mandamuB to com- 
pel the Justices to hear the case. 

Attorney : Phillips for the applicant. 



Fbidat, March 28. 

tbi quexn ▼. fuokll ex pabtb m^iittosh. 

Scab Aett yd, 870, »ect, 49 — Onus upon de- 
fendant driving sheep, to ihom that there 
were leu than 500 eheep on run crossed 
over — Amending eonviction. 

Rule nin for a prohibition to i-estrain 
Justices from enforcing a conviction under 
the Scab Act. 

Mr. Quinlon in support of the rule ; Mr. 
Adamson showed cause. 

The conviction was under sec 49 of the 
Act No. 370, which imposed a penalty on per- 
sons driving sheep across land belonging to 
other persons on which sheep were depas- 
tured without first giving notice in wilting to 
the owner of such land. There is a proviso 
to the section that it shall not be necessary 
to give notice to any owner of a less number 
of sheep than 600. In this instance M'Intoeh 
had been fined for driving through the 
Devon Plains station, belonging to Mr. 
Harding and another person. It was stated 
in the evidence by Jessie M 'Galium, who was 
on the run, that before the sheep passed 
through the station the defendant told her 
he supposed he must give notice that he was 

Afbil 8y 1878. 



going to drive them. The first form of con- 
viction on which the prohibition was ap- 
plied for was admittedly informal, but the 
defect had been rectified in another convic- 
tion. 

Mr. ADAMSoir said that until the conviction 
was acted upon or was lodged with the derk 
of the -peace, it was competent to have it 
amended at any time. In this case there was 
ample evidence that the sheep passed through 
Mr. Harding's run, and that the defendant 
was the owner of the dieep. If there was 
any evidence to go before the Justices, the 
Court would not interfere with their decision. 

Mr. QuDTLAK submitted that there was no 
evidence that M'Intoeh drove the sheep. 
Although the prosecutor might be at liberty 
to pat in an amended conviction at any time, 
the evidence must be soAcient to Bupport the 
conviction. The charge was for driving tne 
sheep^ and there was no proof that defendant 
did drive. Again, there was no proof that 
Messrs. Harding owned 000 sheep, and it was 
necessary for the prosecution to prove this in 
order to sustain the conviction. 

Mr. Adamson said that the language of the 
proviso showed that the proof of that fact 
was affirmative, and was thrown on the de- 
fendant 

Mr. Justice Babbt.— An objection has 
been made on the argument in this case not 
presented to the justices, and it may be dis- 
posed of first. It is said that there is no 
evidence that the person through whose land 
the sheep were driven was the owner of 
600 sheep. There are several modes of 
answering that objection. One is that sug- 
gested by Mr. Adamson, that it is incumbent 
on the person who supporte the prohibi- 
tion to prove that negative fact It is 
for the person accused of the offence 
of driving his sheep through the run of 
another, to show as part of his defence that 
the owner of the run does not possess '000 
sheep, and, consequently, is not entitled to 
notice, rather than for the prosecution to 
assert and prove the fact that he is the owner 
of 000 sheep. Had the objection been token, 
nothing would have been more easy than to 
have recalled one of the witnesses, and asked 
him how many sheep his master owned ; or 
the question could have been put in cross- 
examination by the defendant if desirous to 
prove the fact that the complainant was not 
the owner of the number required to entitle 
him to the protection given by the Act A 
third answer is that M'Intosh gave 
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ft Terbal notioe to the giil Jawie M'Galliiin 
of his intention to drive hie sheep 
throagh the ran. He thexehy acknow- 
ledged that the owner of the ran was 
entitled to notioe ; and as no person bat one 
who possesses 600 sheep is entitled to notioe, 
it follows that he admitted thereby that Mr. 
Harding was the owner of that namber. The 
term "owner" implies ownership. Whatever 
maybe the namber of partners,. there can 
only be one "owner" to 600 sheep— the 
namber required. That disposes of the first 
objection. The next qaestion is, whether 
there was saffident eyidenoe that the sheep 
driven on the ran were the property of the 
defendant below T We are ol opinion that 
the evidence presents sach a primA fa/d€ 

case to go to the jastioes. who, in decid- 
ing on that were in the s^e posi* 

tion as a joxy, and as they have so 
f oond, we think there is evidence sat&dent 
to jastify OS in npholding the conviction. 
One woid may be added with reference to 
the aigaments based apon the form of the 
conviction inasfnach as an amended con- 
viction was pat in and relied apon by the 
prosecation. It is open to the justices at any 
time before final determination on a ccmvic- 
tion, either by appeal, eettiorari, or other- 
wise, and bef on it has been made a record 
at the general sessions, to amend that 
originally drawn ap^ or to sabstitate for that 
first drawn np another in a different or 
amended form, provided the amendment be 
in accordance with the facts proved. 
Role discharged. 

Attorneys: Nagle (for Samuel) to the 
rdator ; Gainer to the respondent 
LOHOrOBD (apfillaiit) ▼. mLDBUic (bbvov- 

surr). 

Police OffMcu StahOe, M. S65, sect. 88* 
Illegal dctctiiiim ^ prepert^-^Ihmamd is 
suficietU notice, even to imnoceiU jmr- 
ehaser. 

Appeal from petty sessionSi Wangaiatta. 
Dr. ICackay for appellant; Mr. Higinbo* 
tham f or rMQwndent 

Meldram summoned Longford for unlaw- 
folly detaining a bay hoise belonging to the 
complainant The justices made an order for 
the return of the horse or payment of £17 
lOs., its value. It was proved tiiat Meldram 
bought the hoise from one Francis Michell, 
for £1& Michell owed him £17 lOs. for 
wages, and this went in part payment The 
receipt for the horse was dated September S7, 



1872. Meldrum took delivery of the horse, 
and had it in Kett*s stables for four days. 
He afterwards lent it to Michell at hisrs- 
quest to cart some wood. He subsequently 
heard that MicheU had sold the hoxse to ths 
defendant and he went to the latter, and 
demanded pos s e s s i on, but the latter refused 
to give it up. Michell was called, and stated 
in evidence that Meldrum's story was fUse ; 
that Meldrum was indebted to him atths 
time the receipt was given for the horse 
between £80 and £80 in excel of 
wages due to Meldrum; that when ha 
(Michell) had sevenl Judgments against 
him, and his creditors were seishig on 
his goods, Meldrum said to him, " For 
your protection let me have the horse, or It 
will be seised with the rest" He agreed to 
this, and Meldrum said, " Ton may as well 
give, me a receipt;" when Michell said, 
"Very well ; I suppose I can trust you ;" and 
thereupon he gave the receipt Subsequently 
Michell sent for the horse, and had it in his 
possession for some time before he sold it to 
defendant for£27. Longford said he bought the 
horse on 28rd November for £87 ; that he had 
seen it in Michell's possession for some time, 
and had made several offers for the horse 
before he succeeded in purchasiDg it It wag 
objected before the justices that the Justices 
had no jurisdiction, as, if tiie summons wag 
againstMicheU, there was no doubt theycould 
makeanorder, but as between Meldrum and 
a third person, they could not interfore ; 
the remedy was by action in the County Court 
The justices said that they did not see how 
the recdpt to Meldrum was to be got over, 
and made an order in his favour. The 
section under which the summons wag 
taken out was section 88 of the Polios 
Offences Statute, 186S. 

Mr. HzonrBOTHAM dted JReg. v. Bwrnard, 
The Argue, November 88^ 1867, as an answer 
to the only objection taken below. It wag 
there held that the magistrates had Juris- 
diction in cases other than those b e tween an 
assignee and an assignor. 

Dr. MACKi^T contended that the first sals 
was a fraudulent one, and that Meldrum wag 
not entitled to the hoise. He also urged that 
there was not suffident "notice" of the 
complainant's daim ; a mere demand for the 
hoxse was not suffident 

The CouBT hdd that it was for the Justices 
to be satisfied if "due notice" had been 
given. A demand was a notice ; and it wag 
not necessary to aooompsny the demand with 
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a notice. There was e\idence that the hone 
belonged to Meldrnm. 

Appeal dismissed. 

Attorneys : Norton for the appellant ; O. 
Bayncs for the respondent. 



(appellant) v. M 'WILLIAM (RESPONDENT). 

Scab Act, iVfl. 370, ttet. 30, 33— JV'n^/rv to 
Ihfjfectot' of exhtenee of a ^^doHhifnl'' 
$hrvpt nttt gtifffcitht notice to cntttlc to a 
prtftcctioH for dipping ^ or to cover tnhMC' 

(JVCHt (ICtHfll tJitfCtlfC, 

Appeal from i)etty sessions at Yea. 

Mr. Taylor for appellant ; Mr. Adamson for 
respondent. 

Ker was summoned by M 'William, who is 
an insi)ector of sheep, for tliat, being tlie 
owner of 1,840 sheep infctrted with scab, he 
neglected fortlnvitli (on becoming aware of 
the fact tliat the same were so infected) to 
give notice in writing to tlie insi^ector. 

It was proved that on the 23rd September, 
1872, M 'William visited defendant's station 
for the purixwe of inspecting the sheep 
thereon, and saw a Hock of 1,840 sheep in a 
paddock known as the " diggings ixiddock." 
In that ilock he found sheep infected with 
scab. On the following day, the 24th Sep- 
tember, 1872, he again visited the same iiad- 
dock, and found in it the same Hock. He 
examined the sheep, and found several of 
them infected with scab. Those sheep were 
branded with defendant's registered brand. 
Some of the diseased sheep had been in- 
fected a week, but none more than 10 days 
or a fortnight, and only one was badly 
diseased. In cross-examination, the in- 
spector admitted receiving a letter, of which 
the following (omitting an irrelevant part) is 
a copy : — 

" Killingworth, Yea, June 18, 1872. 

*• Sir,— I have the honour to inform you 
that I have found a doubtful sheep in one of 
our iHiddocks (it has our own bmnd), and 
wishing to tiike steps for dipping at once, 
will you i)lea8e to accept notice. I hoi)e it 
may prove a groundless alarm. I think it my 
duty umler the circumstances to give the 
notice. I presume that I am entitled to 
a first licence, and will be glad if you will re- 
commend such to lie issued. The paddock 
in which the doubtful sheep was found con- 
tains about 2,000 hoggets and wethers, with 
about 100 ewes— all included in the 2,000.-1 
have, kc. (Signed) " William S. Kek. 

"To W. II. M'William, Ksq." 



The insiiector did nothing in answer to 
this letter, and did not visit the station 
nntil some short time aftcr^vards. The Hock 
was dipped in the month of June, 1872. and 
the sheep were supiK)sed to he cleaned. It 
was proved for the defence that the Hock re- 
ferred to in the above letter was the same as 
that described by the insi)ector as 1,840 on 
the 24th September. The inspector (re- 
called by the liench) said the infection dis- 
covered in September (the subject of this 
prosecution) was a recent infection, and 
since the dipping in June. 

The justices fined the defendant £2 and 
28. 6d. costs, and against this decision he ap- 
pealed. 

The prosecution was instituted under sec. 
33 of the Scab Act, No. .370, which requires 
an owner of infected sheep to give notice 
forthwith on his becoming aware of the fact 
that the sheep are infected. 

It was contended for the defence that the 
letter of June was a sufficient notice to 
comply with the Act. The sheep were 
diseased in June, and the inspector was 
then informed of it There was no fresh 
disease in September when the inspector 
visited the Hock. The defendant could not 
be summoned till four months after the 
dipping in June, which would bring the 
period before which he could not be sum- 
moned to October. This was under section 
30, which declared that no sheep not actually 
infected at the time of dipping, A:c., should, 
by reason only of their being dipped, be 
deemed to l)e infected, if the inspector shall 
give the oiii-ner a written authority to dip, or 
if, for seven clear days after application to 
the insiiector by such owner for such autho- 
rity, such a]>plication having been made by a 
registered letter addressed to the insiiector, 
the owner shall have received no answer to 
the application. For the respondent it was 
submitted that the letter of June was not a 
notice under the 30tli section. There was no 
proof that these sheep were infected earlier 
than the second week in September ; and in 
that week the appellant ought to have given 
the notice. 

Mr. Justice Darrv.— The policy of this act 
is to protect o>\-ners of this valuable pro- 
perty against the attacks of disease conveyed 
by contagion, thereby entailing injury on inno- 
cent persons. The stringency, therefore, with 
which these clauses are framed is of a class 
which this Court is bound to support rather 
than oppose. The Act is not, in this ]iar- 
ticular, one which is to lie, as imposing 
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penalties, constniecl wliolly in favour of 
tlie itersons convicted, but is to be construed 
rigorously for the protection of the pro))erty 
of innocent ]iersons. The principle which 
has guided this Court in previous decisions 
under the Act, is that the general interestsof 
the ]niblic are to be protected, and owners of 
infected sheep are required to conform strictly, 
for the sake of others as well as for their 
own, with the conditions imposed by law. 
One of these conditions is. that the owner 
must give notice of the actual existence of 
the infectious disease on his i^roperty, where- 
upon the inspector is to give him a licence. 
To facilitate the mode of carrying out that 
process, the Legislature has allowed the owner 
to give his notice by sending a registered 
letter through the post— whether it reaches 
its destination or not he is absolved. But the 
registered letter must contain the particulars 
referred to in the 33rd section. lie must give 
notice that the sheep are infected. The 
clause does not mean that, should the owner 
su8i)ect that his sheep are infected, or should 
he entertain the belief that they are in a 
doubtful state, he should give notice that 
they are in such suspicious or doubtful state. 
This defendant— from an apprehension of 
the condition of bis sheep, and a laudable 
view taken of his duty towards the public- 
gave a notice to the inspector, but not the 
notice required by section 33, on giving which 
he would be entitled to receive the licence 
set out in the 4th schedule of the Act. He 
says, " I have the honour to inform you 
that I have found'*— What ? Not an 
infected sheep, but— "a doubtful sheep 
in one of our paddocks; and, wishing to 
take steps for dipping at once, will you 
please to accept notice?" Accept notice 
of what? Not that the sheep is "in- 
fected r No ; but that it is in a " doubtful " 
state. "I presume." he says, "that I am 
entitled to a first licence, and will be glad if 
you will recommend such to be issued." 
The insiiector imid no attention to this; 
and we think that he, in so acting, was 
not open to the imputation of dereliction of 
duty. He was not reriuired to pay attention 
to a letter giving notice of a doubtful fact, 
and containing no assertion of anything 
positive. The doubt entertained by the 
writer may have been groundless. We do 
not think it was sufticient notice to impose 
ui)on the insi>ector the duty of visiting the 
station or giving the licence. The next 
question which arises is this. It has been 
said that the Act would be inoi)erative as 



regards the owner of the land if he is not 
allowed a reasonable time to give notice to 
the inspector after he has become aware of 
the existence of infected sheep in his Hocks. 
And this case is put as an illustration of tae 
hardship of maintaining a ix>sition repugnant 
alike to justice and reason, that after receiv- 
ng the first information of the fact of the 
existence of the disease from the inspector, 
it was not possible for the defendant to 
give the notice. It would require some 
strong reasoning to overcome that argument, 
for law does not impose impossibilities. But 
the cose, as stated, renders it unnecessary 
for us to consider that, because it apiiears 
"that some of the diseased sheep had been 
infected for a week, but none more than 10 
days or a fortnight^ before the inspector 
visited the station, and only one was badly 
diseased." This shows that the owner hod 
an opportunity of asceitaining the existence 
of an infection during the ])eriod of a week 
or 10 days prior to the insiiector's visit An 
opportunity was afforded to him in which to 
exercise vigilance, and to have ascertained 
whether there was infection or not. Had he 
done so, he might have given notice in com- 
pliance with the Act, and the inspector 
would have been obliged to give him the 
protection, lie would not have been placed 
in the emiiarrassing position of receiving 
from the insiiector the first intimation of tne 
existence of the disease. We do not think it 
a cose for costs. 

Appeal dismissed, without costs. 

Attorneys : Taylor and Blanton for the 
appellant ; Gumcr for the rcsix>ndcnt. 



R.\T.£UiH v. M'CULLOC'II. 

Winef, S'C, Strttutc, ^'o. 227, sect. 60— O^ji* 
stable innptrtlHtjjnihlie^hoHtc mutt state htf 
whom he is anthorisv^^ but need not pro* 
fluee author it If, 

Appeal from petty sessions. Sandridge. 

Mr. Adamson for the apiiellant ; no appear- 
ance for the resix>ndent. 

UrCulloch is the licensee, under the 
Publicans Acts 18G4 and 1870. of the Aus- 
tralian Hotel, Sandridge. Sec. 60 of the 
act of 1864 empowers "ony constable 
authorised in writing by any sui)erintendent, 
inspector, or sub-insi)ector of ix>lice. or hy 
any justice in any particular instance, to 
demand entrance into any licensed liouse, or 
the appurtenances thereof, at any time by 
day or night ;" "and if such admittance be re- 
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fused or wilfnlly delayed, tnch justice or peace 
officer may break into such licensed house.'* 
The penalty for refusing admittance is £10. 
M'CuUoch was summoned under tliis section 
for refusing admittance to Kaleigh, who is a 
police constable. The facts were not all 
stated in the case ; but an affidavit was put 
in stating additional facts on which ^it was 
asked to have the case remitted to the 
Justices to be re-stated. The truth of the 
allegations in the affidavit was, however, 
assumed in the argument, so that it was not 
necessary to have the case re>sCttted. The 
offence was said to have been committed on 
a Sunday, when Kaleigh, accomiNinied by his 
sergeant, both being in uniform, went to the 
hotel, and gained admittance by a side door. 
In the passage, however, was another door 
on the chain. Raleigli knocked, and de. 
manded entrance, stating he was authorised 
to do so. He did not say how he was 
authorised, nor did M'CuUoch make any 
demand for his authority. M*CnUoch looked 
at him through the partially open door, and 
said he would not open the door for him or 
for any one else. The justices dismissed tlie 
case, and the constable appealed. 

Mr. AoAMsoN submitted that the justices 
were wrong ; the defendant acted in utter 
defiance of the law. 

Mr. Justice \ViLLiAMH.~Should not the 
policeman have stated what his authority 
was ? lie may have been authorised by his 
sergeant 

Mr. Adaxson said that, as a fact, he was 
authorised by a justice of the peace. If the 
defendant disputed his autliority, he ought 
to have asked for it 

Mr. Justice Fellowh.— It seems to roe 
that the constable did get into the house, 
and yet he issues a summons for not being 
allowed to enter. 

Mr. AoAMsoN.— He is entitled to admission 
to all parts of it 

Mr. Justice BARBY.^After he had gained 
entrance he might have broken through the 
other doors. 

Mr. ADAMSoK.'He did not like, perhaps, 
to take such a highhanded course. 

After some further discussion, the Court 
remitted the case to the justices to be re- 
beard, with an intimation that it was the 
opinion of the Court that it was not necessary 
to produce the authority unless it ivas asked 
for, but that it was necessary for the con- 
stable to state by whom he was authoiised. 

Attorney : Qumcr for the appellant 
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srtikos in iql'ity. 

Monday, March 24. 

(Before His Honour Mr. Justice Molesworih.) 

CBESWICKV. CRKSWICa. 

Purtnenhijt^JEitojipcl rf plaintiff from ui- 
ting vp the ineajtacit^ of ki$ eo-jtartnor^ 
0^er conehtding with kim an arrangement 
for diaolvtion. 

The Attorney-General and Mr. A*Bcckett 
for the plaintiff; Mr. HoUoyd and Mr. 
Lawes for the defendant 

His Honour gave the following judgment 
in this suit :>-This is a suit by the plaintiff, 
Mr. Henry Creswick, against his brother, Mr. 
John Creswick, for the settlement of their 
relations as to a partnership between them in 
squatting stations— Brim and others— which 
commenced in 1865, by verbal arrangement 
The proi>erty was purchased for about €13,600 
princiimlly, I take it, on credit The plaintiflf 
provided funds, had two-thirds of the si)ecula- 
tion, lived in Melbourne, acted asagentof those 
stations, and also as agent of another station, 
Ikinyena, the sole property of the defendant. 
The defendant lived u\wi\ and managed these 
stations, and dealt as the apparent sole 
owner, as I take it holding the lifence. The 
defendant unfortunately fell into habits of 
dninkenness, which produced lunacy, and 
about August 18, 1806, was placed in an 
asylum in Melltonrne, and the bill allef^es 
tliat he has never since I'tecn callable of 
managing himself or his afl'airs. The 
plaintiA' was then alisent in Kuroi«; the 
defendant's family, wife, nonn', ki\, remained 
at the stations, and carried on their business. 
The plaintiff returned to Melbourne, and 
about March, 1807, arranged the removal of 
the defendant from the asylum, and he was 
taken to the station, and has since lived 
there, his son Richard managing Brim, &c., 
and his son Charles, Banyena, they resijec- 
tively having the defendant's written au- 
thority, to draw for his expenses uiion his 
banking account In 1869 the plaintiff with- 
drew from the agency of all the stations, 
got Croaker, Scott and Co. to take his 
place, making advances, plaintifl' acting as 
on behalf of defendant, not disclosing his 
own interest as a partner. He also 
arranged various transactions between 
Croaker, Scott, and Co. for advances uiH>n 
liens on wool on documents signed by the 
defendant ?ind as to honouring drafts of de- 
fendant's sons, but as between the defend- 
ant and him as ijartners, he treated Richatd 
Creswick as managing on defendant's behalf. 
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The pUuntiif wished to terminate the iiart- 
nerahipk so, denling with Kichard, pre- 
pared ocooonts of tlie partnership as a basb 
for negotiations, and made a ban^ain that 
defendant shonld take the station, &c., all 
partnership proijerty, and assume all 
the partnership liabilities, ipving him 
(plaintiff) security for £2,000 and interest 
I'laintiff preiiared a sketch of account 
between him and defendant, June 19, 
1871, as tlie basis ; he got defendant's pro- 
missory note for £2;000, iiayable in three years, 
and he got bills or notes from Ilichard Cres- 
wick for quarterly payments of interest, in 
all £000. No reason for the defendant not 
signing ihem appears in evidence. There 
is a good deal of discrepancy in the evi- 
dence of this transaction, the phiintiff 
describing it as between him and Richard, 
the defendant being regarded hf both as in- 
capable of taking part in it Richard Cres- 
wkk says that phiintiff directed him to con- 
sult his lather, and that he did consult him, 
and the father understood and acquiesced in 
the arrangement Mis. Creswick, the de- 
fendant's wife, and Cliarles corroborate 
Richard as to the defendant being consulted, 
and tliere is no question as to his having 
signed the note for £2,000. The defendant 
continued apparent owner of Brim, ^c., 
and thephdntUf ceased to have the liabilities 
of a concealed partner. August 4, 1871, 
plaintiff wrote to Richard, acknowledging 
the receipt of the note and acceptance for 
£2,000 and £600 to be a settlement of his 
chiim against Brim and Banyena, with the 
ondentonding that if the occeptonoes were 
not paid at maturity, Richard slionhl, after 
inyment of Croaker, S<t>tt, and Co., and a 
claim of Mr. Gill, give him a second security 
on tlie stations, or otlier security, to enable 
him to negotiate tlie bill Tliis hitter is 
rather vogue, and seems to be a kind of 
addition to the contract which lie was not 
entitled to. Nothing more aiqiiears to have 
been done about it Phiiutiff liad pro- 
posed this arrangement of June, but 
fomid it did not suit liisfiiuuidal wants. 
Station proiierty was rising, so tliat the 
baigain of June was more advantageous to 
the defendant On Novciiilier7, 1871, plain- 
tiff wrote to lUchnnl, *' 1 do not think tliat 
Croaker will olijcct to omy on the account, 
but he may possibly object to iiay Gill or 
iny interest or principal I therefore tliiiik 
it would be as well for the arrangement I 
made with you for a settlement of my in- 



terest in Brim to be cancelled, and I will re- 
sume my original iiosition, which I think 
I am fairly entitled to do, as I cannot 
make use of the acceiitances, and I 
can help you to work out the station 
to, I lioije, a satisfactory result ; and after 
sinking so much money, it is only fair 
that I sliould have the cliance of getting some 
of it back, and the improventent in the price 
of wool may enable me to do so. I am, how- 
ever, liaving consented to a settlement, 
bound by it, if you insist uiion it, and can 
carry it out As 1 liaAC told you my ixisition, 
I need say no uiurc, excepting that as I 
have acted in tlie most unselfish man- 
ner towards you all, I exiiect to be met 
in the same spirit Kverything I could do I 
have done to keep my brother's family in a 
good iXMition.'* This is a fair letter, disclosing 
ths advanced value of the proijerty, admitting 
himself to be bound by the transactiou of 
June, seeking to be relieved from it as a 
favour, and urging arguments of his former 
Uberalities to tlie defendant's faunily— I dare 
say truly. November 20^ 1871, Uichaid 
C*resivick signed a iiaper as for defendant, 
addressed to plauitiff :— *' I sgree that tlie ar- 
rangement made with you in June as to your 
interest in Brim, &c., should be cancelled, 
and that you should resume your interest in 
the station to tlie extent of one-half instead 
of tii'O-thiids ;" and on this the phdntiff 
wrote— "I herewith return you the "ac- 
ceptances and agree to the within terms ;*' 
and the accei>taiioe8 were canceUed. Accord- 
ing to the evidence, this was done by Richard 
without consulting the defendant or the 
other members of the family, and the defen- 
dant, when asked to confirm that anange- 
ment refused. The defendant signed vaxioafl 
documents which psssed through iilaintiff*s 
hands, and plaintiff psssed as valid. Some- 
times defendant could not be persusded to 
sign, as appears by a letter, December 4, 1871« 
from Charles to the plaintiff, produced 
by phiintiff. Tlie phiintiff, accompanied 
\^ Richard, did some sets as to ma- 
naging the station. Mardi 12; 1872; 
phiintiff and Ricliard, as for defendant, 
signed a document adjusting Croaker and 
Co.'s account between the stations. April 
28, they joined in an agreement for lease to 
one Brown. In April, 1872, the i^ntiff 
went to the stations and met the defendant 
There is some conflict of evidence as to 
what phiiutiff said as to defendant's state of 
mind being aound, which I think nnim* 
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portant About May the defendant's family, 
wife, and Charles, protested against the ar- 
rangement of November, 1871, and the 
defendant, as far as I can collect, 
adopted their view. The case made 
by the bill is, that the defendant 
since August, 1866, has been incompetent. 
The plaintiff has acted with Croaker and 
Co., trying to pass the note for £2,000, 
passing the liens on wool, assisting in circulat- 
ing cheques all signed by defendant, dealing 
with Croaker and Co. as for defendant in 
transferring the agency account, joining 
Richard as defendant's agent in lease to 
Brown ; in all which he would be estopped 
as to the persons dealt with from disputing 
defendant's competency, and those matters 
afford strong evidence for the defendant 
against him. The plaintiff has produced 
as witnesses the medical gentlemen who saw 
defendant in 1866, not after, and thought 
him not likely to recover his intellect so as 
transact business, but his wife and sons de- 
scribe him on the stations occasionally in- 
terfering in managing them, and exercising 
a discrimination as to signing documents 
according to their contents. He was brought 
to Melbourne in order to be examined for 
himself about December lost, and not being 
guarded with sufficient care, got spirituous 
liquors and became ill. An eminent medical 
gentieman who saw him gave evidence that 
be saw him excited from having drink, but 
with his mind clear ; that he spoke of old 
matters, tried him as to recent events, 
thought him of sound mind, but likely to be 
injured by being produced in court ; thought 
him to have memory, reason, capacity to do 
business, and said that so far as sanity goes, 
he would go into business with him as a 
partner. The defendant was sent to the 
station, not examined, his counsel reserving 
liberty to produce him as a witness, which has 
not been done, from which I infer that 
his examination would not improve my 
opinion of his mental capacity. But, on the 
whole, I think 4he picture of his incapacity 
presented by this bill overstrained ; he had at 
all events lucid intervals. He is evidently 
incapable of carrying on the daily routine of 
station business, incapable without assist- 
ance of adjusting accounts or bargaining 
rightly for the ending or the begin- 
ning of a partnership; but many per- 
sons so deficient carry on business through 
agents in whom they confide, acquire 
rights, incur liabilities, and perhaps prosper 
inbnsiness. The transactions of June, 1871. 
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left defendant by the plaintiff's procure- 
ment in the rMQwnsibilities of a sole owner 
of the station, with acceptances out, from 
which he could hardly protect himself from 
liability to others, according to cases such as 
Broumv, JodreU,3 CundT.dO; MoUon r. Cam^ 
roKSB, 4 Ex. 17, and I think has no right now to 
throw him back to his previous position. I 
do not say that plaintiff could have enforced 
that arrangement, but a person attempting 
to deal with another incapacitated, incurs 
the risk of being bound without binding. It 
has been argued plausibly for the plaintiff 
that Richard was the defendant's agent in the 
two transactions of June and November. 
If the fiist is valid, so is the second. But 
the answer to this is, that the defendant was 
oonsulted about the first transaction, and 
gaTe a signed pzomissoxy-note as a part of 
it, and was not consulted at all about the 
second. The bill has alternative prayers^ 
first to establish the agreement of November, 
quite inconsistent with the case of defend- 
ant's permanent incapacity ; such a person 
should not have put upon him a half station 
and liabilities instead of a third ; the half 
might be the worse bargain. The second 
alternative is to reinstate the onginal 
partnership ; but that would lie can- 
celling the agreement of Juite, which I 
think binding- on the plaintiff, and which 
has been acted upon, so that the parties 
could not be reinstated. There is a third 
alternative prayer, that the defendant may 
be ordered to pay the sum of £2.000 and in- 
terest at the rate of 10 per cent, per^annum, 
from the 19th of June, 1871. or give a good and 
valid security for the payment of it. and in- 
demnify the plaintiff from all debts and 
liabilities owing or incurred in respect 
of the stations. Tlie defendant's answer 
offered to replace the promissory note for 
£2,000 with a fresh note, and to indemnify 
the plaintiff against all liabilities subsequent 
to the dissolution. I shall order the giving 
such note, payment of interest at the nite of 
10 per cent, from June 10, 1871, to M&rch 22, 
1873, and giving notes for the quarterly iiay- 
ments of interest up to June 22. 1874. and 
declare obligation of indemnity, but I must 
make the plaintiff i)ay defendant's costs of 
suit Order the defendant foithwitli to 
give to the plaintiff his promissory note 
for £2,000. payable on the 22nd June, 1874, 
also promissory notes lor £50 each, imyable 
January 22, 1873 ; September 22, 1873; Decem- 
ber 22, 1873 ; March 22, 1874 ; topay forthwith 
£350 as the interest on the said £2.000 from 
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Jnne 19, 1871; order the plaintiff to iny 
defendant's coats of suit, when taxed ; refer 
the tax. Allow set-off between costs and 
£350. Dechire defendant bound to indemnify 
plaintiff against all debts and liabilities 
owing or incurred in respect of the stations, 
Brim, Nalhin, and DaWs Phiins, in bill men- 
tioned. Liberty to apply. 

Solicitors : Bennett and Attcnborough for 
the plaintiff; Woolcott and Turner (for 
Prcsswcll) for defendant. 



Wednesday, Mabch 2C. 

re john ardaoh. 
Married M'omrH*» Pruperiy Act^ Xo, 384, 
uct, 14 — IVttgtee appointed hif Chuyf to 
receive amoynt of policy on htuband'i life, 
purporti-Hg to he for henejit of frife ahd 
children^ there being no children, 

Mr. Webb had applied on the 7th March, 
under the Married Women's Property Act, 
for the appointment of Mr. H. Cuthbert as 
trustee to Mrs. Ardagh of a policy of in- 
surance. This Act provided that where a 
policy of insurance purported on its face to 
be made for the benefit of a wife, or a wife 
and children, when it became payable the 
Court might appoint a trustee to hold the 
money for the wife and children, and his re- 
ceipt to the insurance company would be 
sufficient Mr. Ardagh had insured his life 
in tiie Australian Mutual Provident Office, 
the policy purporting to be for the bene- 
fit of bis wife and children. There were 
no children. The directors had passed the 
money for payment^ Imt thought the receipt 
of a trustee tor the wife was required, and 
therefore this application was made. 

His Honour said he would grant the appli- 
cation, and would make the following order : 
'Pursuant to the Act No. 384, section 14, on 
reading the aflidavit of Letitia Ardagh, sworn 
March 5, 1873, and the aftidavlt of H. W. 
Morrison, sworn the same day, I Older that 
Mr. Seniy Cuthbert, of Ballarat, solicitor, 
be appointed as a trustee of the sum secured 
by a certain policy of insurance for £uOO. 
effected by John Ardagh, deceased, on his 
own life, with the Australian Mutual Provi- 
dent Society, on the 7th day of February, 
1872, ujion the face of the said iiolicy for the 
benefit of his wife and children. 

Solicitor : Farmer (for Cuthbert) for the 
applicant. 



HUNTER v. HV.XTER. 

Infant — liefutal of Court to tiUoir rereirer 

in ad SMI Mint rat ion tntit to treat for tutfe of 

htndx for railtettif pHrptwn — Jstindu Com^ 

prntation Sttitnte 18Gi», Xo. 344, »ert, 6— 

Jfaiftratf ConntrMetioM Art, j\o, 4ir». 

In this case, Mr. A'l^ckett had u)ove<l for 

permission to lie granted to the receiver to 

treat with the Board of Land and Works in 

resiiect to the amount to he paid for some 

land required for niilway purjiuHCR. 

His lio.vouH said.— The pluintilV in this 
cose is un infant, only child of a iferson wlio 
died intestate, entitleil to real estate. The 
suit was instituted to have the estate ad- 
ministered. There have l»een accounts 
taken, decrees made, a receiver of the real 
estate apiwinted and conthiued. Hie plain- 
tiff is in Kngland. One of the proiKweil 
Government mihvays is intended to ]iass 
through his land. The Boanl of I^ind and 
Works served a notice to treat, under the Acts 
No. 415 and No. 344. ui^on the plaintiff's fuili- 
citor, which he accepted. 1 think he had 
no iiower to do so, and that the senice goes 
for nothing. A motion has been made in 
the cause as on behalf of tlie infant, that 
the receiver may be at liberty to treat with the 
boanl as to the purchase money. It ban Ijccn 
sought to support the motion under the Act 
No. 344, section G, authorising to sell, convey, 
or release, and enter into all necessary agree- 
ments for the puriiose, amongst other ]icr- 
sons, guardians, trustees, or feoffees in tnist, 
and all itartics for the time Ijcing entitled to 
the receipt of the rents and prolits of lands 
in possession. I do not think u receiver 
comes under any of these desiriptions, as 
qualifieil by the whole section. Ilis interest 
is as a mere agent of the Court, or in some 
res|iects an agent whom tlie Court comi)e]s 
parties to acknowkd|!«* us tlieirs. Ilis busi- 
ness is generally with the rents and pix>nts 
for the time being, not witli the inheritnnrc, 
Which it is sought by this app]ic4ition to en- 
able him to sell. An A<rt authorising one 
person to sell another's projjerty should 
be construed strictly, not giving wonls a 
strained unusual meaning. This clause is 
neariy copied from 8 and tt Vic. c. la, Sec. 7— 

the Lands Oauses Consolidation Act,passed in 
1845, and I have not found any Knglish case 
in which a receiver has been held to have 
powers under it The Knglish Court of 
Chancery, I do not know by what exact 
authority, seems to have assumed a power of 
bargaining with railway companies on behalf 
of wards of Court and persons under dis- 
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ability. See canes referred to— WilUamton v, 
Courtntfj, 1 W. k W., K. 21, ICl. In one of 
them» Uemieker v. Chaff/, 7 Juiwt, N.S., 87, 
the Court having iized a price by re- 
ference to the master, directed the receiver 
to enter into a contract, not, I slionld say, 
as a person authorised by tlie Act, but as a 
special agent of the Court. It is stated- 
Daniels' Chancery Practice, (6th ed.) page 
1,870— that a guardian for tlie purpose of sell- 
ingor conveying may be apiiointed by the Court 
No authority is referred to. I should be glad 
to find means of getting over the difhculty, 
bat cannot grant the application. 

SoHcitoFB : Klhigcudcr and C*barslcy for 
the application. 

INSOLVKNT COURT. 

Tuesday, Mabch 25. 

(Before his Honour Judge Noel.) 

RK JOHN RISK. 

IntoIreHcp Sttitute 1870, Xo. 370, «/»rf. 12fl, 
40 — Rnh 103 — (?« appVmtUm for reltatte 
qfesttifr, on arerjftttmtf iff tomjtoititioH. hy 
wajorlty of eretlitorff ohjcrthfm oh gtounA 
of wii/roMdHef towarrh Cftt/itortf ore not 
eHtertaimftl — PetltioMiutj rrtilitor^n eonta 
allo/retl. 

An application had lieen previously made 
for the release of the estate of this insolvent 
from court, a majority of the creditoin huvhig 
agreed to accept a iiaynieut of 3d. in the £ 
The application was oi>iio8ed by Mr Moulc, 
for the Queen Insurance Company, on whose 
petition the estate had been comiiulsorily 
sequestrated, and the grouiuls of objection 
were that the insolvent had been prcviouKly 
insolvent within two yeara ; that he had a 
few montliB ago offered 2r. Gd. in the £ to 
creditors, and therefore ou;;lit now to jiay 
more than 3d., and that the costs of the 
petitioning creditor, amounthig to about £30, 
ought to be paid before the estate was re- 
leased. At the hearing, his Ifonour expressed 
the opinion that the two fii-st-named 
objections referred to insolvent's diameter, 
which he tlionght did not roiiie into con- 
sideration on a release motion. He, how- 
ever, resen'ed his decision, and this nioniing 
delivered it as follows :— " Mr. Uaunson, on 
behalf of insolvent, asks for an order under 
sec 129 releasing the estate frtmi sequestra- 
tion. The requirements of the section anil 
rule 106 have been complied with, nnd that 
being so, I think the insolvent is entitled to 
an order, and the Court should not enter 

Apbil 8, 1878. 



into an inquiry iiito any alleged misconduct 
towards creditors, because it has no discre- 
tion to refuse the application on su(*h a 
ground. Mr. Moule, for the Queen Insur- 
ance Company, desires that tlie oitler be 
made only on payment of the taxed <:oets of 
•equestration. This appears to iiie just 
and reasonable. The petitioning creditor 
should not be placed in a worse iM>si- 
tion than the others, which he will be 
if he has to pay the costs out of his own 
pocket An unconditional order of release 
would have the effect of depriving him of the 
benefit the Act gives, sec. 40, of getting his 
costs of the estate, and of inflicting a kind of 
penalty for having the law set in motion 
against the debtor, although in the exercise 
of undoubted right, and probably for the 
advantage of the whole body of creditors. 
Therefore, under very special circumstances 
only, I shall depart from the general nde in 
cases like this, niakinj^ the i^nyuieiit of such 
costs the condition of granting the order. 
Order made on terms of iitiying the taxed 
costs of sequestration to petitioning cre- 
ditor. 

Solicitors ; Gannsou for the applicant ; 
Vaughau, Bfoulu and Scddou for the petition- 
ing creditor. 



SL'l'RKMK COUUT. 



SITTINtiS IX BANC0~E.VHTER TERM. 

SATraoAV, March 29. 
(Before their Honours Mr. Justice Barry, 
BIr. Justice Williams, and Mr. Justice 
Fellows.) 

COOMBS v. 21'DOL'GALL. 

Hifl of exvhmge — Potrtr of miHiHg comjMiMg 
UNfJrr Act No, 4011, 1o tlrotr — Acceptor 
entojfjH'd from tttPiuf/ the ohJcct'wH. 
Demurrer to declaration. 
Mr. M'Farland for the deniuri-er ; Mr. 
Iliginbothain for the declaration. 

The declaration alleged that the Jennie 
Wilton Uold-miiiing Coiiijiaiiy (fJmitc<l). iii- 
coritorated under the A(*t No. 400, by its bill of 
exchange, dated 25th Janiuiiy. 1K72, directed 
to the defendant, required the defendant to 
pay to the onlcr of the romr>aiiy the sum of 
£25 nine months after da'.e, and defendant 
accepted the bill, and the said Jennie Wilton 
Coni}iany endorsed the same to the pluintifl's, 
but defendant did not }iay the same. De- 
fendant demurred to the declaration, on the 
ground that a mhiing comiiany incorjiorateil 
under the Act Xo. 401) had no power to draw 
an<1 endorse a bill of exchange. 
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Mr. M*K.\itLAND snlmiittcd that the <le- 
nmrrer was good. There was no express |ic>wer 
given in the act to a com|wuiy to issue negoti- 
able instruments. Sec. 40, which provided 
liow contracts were to be made on belialf of 
a company, was identical with sec. ii of the 
ConipanicH Statute, Xo. 190 ; and the Jjegis- 
laturc was evidently of opinion tliat that 
section did not authorise a coniiiany to give 
a ne$;otiablo instrument, for another section 
was insertc<l— 45- which gave the jiower in 
exi>rcss terms, but for tliis last section, a 
comiiany registered under Act Xo. 100 would 
not have hatl the iiower. JJtxn*ffk(on v. The 
Afaiichftiter Wtttei'wortti Ct/tHjtnktf^ 3 1). and 
Aid., 1 ; JHrlrHmm r. Vuh'H* 10 II. and C. 128 ; 
liatrtnaH v. MUl Wahn Jl, Co., L. K.. 1 CP., 
4SK), were citeil. 

Mr. HiGiNBOTiiAM urged that the de- 
fendant was estopped from setting up tlie 
incapacity of the drawer. lie accepted the 
bill, and no matter into whose hands it came 
he must pay it— Ttt if lor r. Crdktr, A Ksp. 187 ; 
Pitt V, Chappelow, 8 M. and \V..C1C; Braiih- 
waite V. O'ardiMT, 8 Q. B., 473 ; Cooprr v. 
Afetfer, 10 B. and C. 468 ; Jittfnan r. DmcI\ 11 
M. and \V., 251;; Halifax v. Lffle, 3 1'lxch., 440. 

BIr. Ju8tii« WiLLiASis asked whether, if 
the bill was drawn in blank, the acceptor 
would be bound to pay. 

Mr. M'Farland said he would if there was 
a drawer's name. 

Mr. Justice Williams.— Well, cannot tlie 
name of tlie mining company be inserted as 
drawer? 

Mr. MTARL.VND replied tliat to insert the 
name of the company was just the same as 
not to insert the name of anybody. Of 
course, the acceptor would be bound to pay 
if there was a drawer. But here there was 
no dmwer, for the c«Miip«ny could not draw. 
In all the cases citetl where the acceptor had 
lieen held cstopiicd, the incniiacity of the 
drawer did not npi*car on the face of the 
instrument. Here it was apittuent on the 
face of the bill that the drawer was a body 
which could neither draw nor endorse— il«A- 
pitel r. Brtfan, 3 B. and Sm. 474; Ston/ on 
BUIm, %{. The endorsee took the bill with a 
full knowledge that it was defective, and 
therefore he could not complain. 

The Coi'BT held that the decision in Halifax 
V, LyUt 3 Kxch., was conclusive that the 
acceptor could not be i)ermitted to object to 
the ca[>acity of the drawer. 

Demurrer overruled. 



Attomcys: PhipiM fur the plaintiff; 
Hornby for the de fendant. 

THE gi'KKX V. WVATT KXPAKTE KTHETTLE. 
/Wirr ajftMrti Slatiitr 1805, Xtt^ 2f»5, nert, 
32 — Jllrgtil ilrtvHthii — Or^rr for delitrry 
— SnffM'fjtttuf dutrtM ttttrntMt htf untifhrr 
court ofjtvtttf M-MfioMit, for a tlrbt ttt tmit of 
drfrktlunt tttfttitrnt rouipUtiiMMf — Onlrr by 
firgt jMHtivrfor ptitfuuHt of iMilanre of ralne 
of projirrty—JlHlr uhMtlotrJor prithihitioH, 
Order uUi for a prohibition to restrain Mr. 
Wyatt, iKilice mugistnite, Melltoumc, from 
enfoning an oitlcr fur imyment of 1*24 r«. Id. 
by A. SUcttle and Co. tu John Matthes. 

Dr. Gladden in snpiwrt of the order ; Mr. 
Duigan Khowed (iiusc. 

Strcttle and Co. had in their iK)sacssion a 
8;iU8agc-mucliine and other implements lie* 
longing to MatthcH. 'J*licy were summoned 
under sect. 32 of the rolii-e Oll'enccs Sta- 
tute for illegal detention. 1*lie case ii-as 
heard by Mr. Wyatt, who made an order for 
the delivery of the iKissession of the goods 
to Matthes on or befora irnh Febniary, 1873. 
This order was made on the 11th February. 
On the 15tli February an ouler was made 
by the Ilotham Bench against Mtitthcs 
at the suit of Strcttle and Co. for pay- 
ment of £1!) ItM. lid. money due ; in default 
of iviynicnt a distress %\*arrant ii-as issued on 
the 14th for that sum and 11 is. costs. On 
the 15th a constable executed the distress 
warrant and took iiosscssion of the goods. 
On the 17 til February Matthes summoned 
Strettle and Co. for diKiiliedience of the 
former onlcr. IMie ni:% was heanl by Mr. 
Wyatt on the IHtli, who fixed the value of 
the goods at £40, de<1ucted £21 Tjs. lid., the 
amount of the distress warrant, and onlercd 
Strettle and Co. to iiay the ditlerence, 
namely, £25 58. Id. Xo evidence was given 
as to the value of the goods, lilr. Wyatt 
(according to the afiidavits) assessing the value 
without hearing any evident-e or without 
any having been tendered. The goods were 
sold on 22nd February under the distress 
warrant, and realised £26, and the difference 
between that sum and Strettle's debt of £21 
58. lid. (with exi)enses) was i)aid over by the 
clerk of the Hotham court to Matthes. 

It was contended in supiioit of the order 
nini that Strettle an<l Co. could not comply 
with the order of the' 11th February, as they 
were prevented doing so by a superior power 
—namely, the disti-ess waniuit 

Mr. DuioAN took a number of preliminaiy 
objections. The most important of them was 



50 



26 



AUSTRALIAN JUBIST 



that the order sought to be prohibited hod 
not been drawn up. 

Tlie Court overruled the objections. 

Mr. DriGAX then Argued, that, under tlie 
Act, Strettle and Co. not having deliveredjthe 
goods, the only duty of tlie iiolice magistrate 
was to assess the value of the goods detained. 
It did not matter whether the defendants 
were prevented by the distress ^varrant. 

Mr. Justice FcLLOwti.— Supi)ose that a third 
person was the creditor instead of Strettle 
and Ca, and the distress warrant was issued 
ot the suit of that creditor, the result of an 
order like the present would be that Strettle 
and Ca would have to pay another man's 
debt. 

Mr. DuiGAK admitted that, but submitted 
that the language of the Act left no alter- 
native. 

Dr. Madden said that the Act only gave 
jurisdiction where the defendants "neglected 
or refused*' to give up the goods. There was 
neither a neglect nor a refusal here, but 
■imply an inability. Besides that, the magis- 
trate had no power to deduct the debt as he 
did. His simple duty was to assess the 
damages, and make an order for tliat 
amount 

The Court held that the order sought to 
be prohibited wtis wrong. The defendant's 
had not disobeyed the order of the 11th 
February, but were prevented by a iwwer 
which they could not control from giving up 
the goods. No costs would be given, as the 
applicant had not stated in his affidavits 
that no depositions were taken before the 
magistrate. 

Order absolute for a prohibition, without 
costs. 

Attorneys : T. O. Windsor for the relator : 
Gillow for the for the rcsiwndcnt. 



Monday, March 31. 



FLIER APPELLANT, TRUMBLE RESPONDENT. 

/V/iV* OffthCtJt St fit. 1865, Xo. 205, itert. 17, 
iHb-Mtct, a.-^JSMtrtf «//flM hiMd to *^ttek'' 
ffanw, Hift trithinjfroteciioH of pmeiso at to 
^^pttnuit** of game. 

Appeal from petty sessions, Eagleliawk. 

Mr. Martley for the appelUint, Mr. lligin- 
botham for the resiiondent. 

Lewis Plier sued Henry Trumble for wilful 
tresijass on land belonging to the plaintiff, on 
20th December, 1872, and for refusing to 
leave after behig warned so to do. It was 
admitted that previously to and on the 20th 

April 8, 187& 



December, 1872, the complainant was, as a 
licensee under the hind Acts, in possession 
of a paddock situate at Demy, near Kagle- 
hawk, containing 600 and odd acres, securely 
fenced all round ; that in said paddock a 
number of sheep were depasturing ; that there 
was a laige swamp in the paddock, the resort 
of wild duck ; that on the morning in ques- 
tion the defendant Trumble, accompanied 
by aiz other ijersons, went into the paddock, 
bringing with them a horse and spring-cart, 
also dogs and guns ; that they drove up close 
to the swamp in the paddock, lit a fire, and 
camped. Shortly afterwards they commenced 
shooting on the swamp. As soon as com- 
plainant heard the noise of the firing, he sent 
a man down to the swamp, who demanded, 
on complainant's behalf, a sum of money for 
liberty to shoot The defendant objected to 
pay the amount asked, and whilst negotia- 
tions were pending, defendant and his 
friends continued to shoot ; whereuiion de- 
fendant's man, duly authorised in that 
behalf, warned defendant to leave the land, 
which he refused to do, and continued to 
shoot on said land. It further appeared that 
for three or four years defendant had been in 
the habit of shooting on the same land. The 
magistrates determined that the matter 
hereinbefore stated was insufficient to support 
the information, holding that the trespass 
was not malicious, and was coinmitteil in the 
pursuit of game, and they dismissed the 
information, with £1 costs. Against this 
decision Plier appealed. 

Mr. Martley said that the informa- 
tion was Uiid under the Police Offences 
Statute 1865, sec. 17, sub-section 6. It pro- 
vided a i)enalty for persons wilfully tresiMiss- 
ing on any place, and neglecting or refusing 
to leave such place after being warned to do 
so by the owner, or by any person authorised 
by or on behalf of the owner; provided that 
this should not extend to any case where the 
person oflfendingacted under afair and reason- 
able supposition that he had a right to do the 
act complained of, nor to any trespass (not 
being wilful and malicious) committed in 
hunting or the pursuit of game. It was said 
for the defendant that on this occasion he 
was in pursuit of game. He (Mr. Mart- 
ley) submitted, however, that he was 
not in pursuit of game. Pursuit meant 
where the game was started on one place, 
and followed on to the other, on which the 
trespass was said to be committed. It did 
not refer to cases where the game was 
starteil on the land trespassed upon. The 
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Knglish Game Act. Ik 2 Will. IV.. cnp. 32. 
sec. 90, drew the distinction between the two 
classes of eases, for it imposed a penalty for 
trespass upon land ** in search or in pnrsait 
of game," sliowing that there was a difference 
between searching for game and pursuing 
game. Here was a clear case of searching 
for game and not pursuing it. If the de- 
fendant could be allowed to remain on the 
ground without its being trespass lie might 
be allowed to remain for a week. 

Mr. HiGiNROTHAii said the question was 
not whether the act was done in pursuit of 
game. Init whether the defendant had reason- 
able grounds for believing that he had a 
right to be on the ground. 

Mr. Justice KBLLowii.~But the justices 
held distinctly that he was in pursuit of 
game. 

Mr. HioiNBOTHAX replied that it was not 
necessary for the justices to have decided 
that But even if it were necessary to go 
that length, there was ample evidence to 
supiwrt the conclusions arrived at by tlie 
justices. The defendant was not warned to 
leave the ground till after he had fired. Well, 
he had a right to remain in pursuit of the 
game he may have already shot, 

Mr. Justice FiLLowii.— There is no evi- 
dence that he shot any. 

Mr. Hi6iNB0THAii.~The Court would not 
presume that the defendant was a bod shot. 
If. therefore, the defendant continued on the 
ground after the warning, he may have 
done so in pursuit of the game he had 
started before the warning. Till he was 
warned it was not unlawful for him to go on 
the ground. The complainant's view that 
pursuit of game did not include search for it. 
was a very narrow one, and merely a refine- 
ment of words ; but even adopting that low 
view, still there was endence that he was 
in pursuit. Apart from that, however, there 
was the fact that the defendant had reason- 
able grounds for believing he had a right to 
be on the ground. 

BIr. Martlev replied, maintaining tlmt 
from tlie social ixwition of the defendant he 
must have known well he had no right to be 
there. No claim of title could therefore 
possibly arise. 

Mr. Justice Barry. —This case must be 
remitted to the justices. The defendant 
cannot be considered to have been in pur- 
suit of game ; he was in search of game ; and 
the statute does not give any protection ex- 
cept to those who are in pursuit. 



Appeal allowed, witli costs ; case remitted 
to the justices to be reheard, with the opinion 
of the Court that the defendant was not in 
pursuit of game. 

Attorneys : 0. 8. Cok for plaintiff : Ailing- 
ham for respondent. 

BE THE TRANSFER OV L.\ND STATUTE BXPAITB 

PATERrtOK. 

TntHnftr of Land Stat,, No, 301, neeti, 106, 

132, l^.—Jtrfuttil fif Itttfittrar to recali 

ccrtijirate of titlt imiHtd npoi^ tnaiufer of 

JHdyment debtor, rtffiitrted after tko three 

montkn from lodyment of fieri facias, hut 

dariHg eurrekcjf of olios vtrit, — Itegitttrm" 

ttoH of MaherqueHt tranrferfrom iheriff. 

This was a summons to the registrar of 

titles requiring him to uphold a refusal to 

call in a certificate of title. 

Mr. Webb for the registrar ; Mr. Holroyd 
wiUi Mr. A'Beckett and Mr. Williams for 
Paterson. 

The following were stated to be the grounds 
of refusal :— 

6. The foregoing facts were set out in-1'ater- 
son's case (3 Australian Jurist, poges 54 and 
92). and are here rei)eated. as well as the 
objections in that case, that the whole sub- 
ject may come under consideration, and to 
prevent the omission of such objections on 
the present occasion from hereafter oiierating 
prejudicially. 7. It is submitted with great 
deference that there is nothing in the Trans- 
fer of Land Statute depriving an execution 
debtor of his right and power under the 
general law to disi)ose of his property, sub- 
ject to the rights of his execution creditor ; 
and. further,* that the Legislature intended 
to make such .creditors active in the prose- 
cution of their rights. This intention is 
evidenced by the Legislature on the subject, 
that OS against purclmsers for value, execu- 
tions registered in a particular manner, and 
after a certain time re-registered, should 
alone affect land (Act No. 112 and 
Real Property Act 1864). and then, under 
what may be termed the new mode of 
conveyancing, that no execution registered 
shall bind, charge, or affect any land or 
lease; but a copy of the writ is to be 
served on the registrar of titles, and such 
writ is to cease to bind, A:c., unless a transfer 
upon a sale upon such writ is left for entry 
within three months from the day on which 
the copy was served. (Section 106 of the Trans- 
fer of Land Statute). It is further submitted 
that an alias JUri facias is. from its hmguage. 
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as " before we have commanded you/' a dif- 
ferent writ from the original one, and does 
not answer the description of "such writ," 
within the 106th section ; whereas, in the 
present case, a transfer from the registered 
proprietor to a purchaser for value intervenes 
between the service on the redstrar of the 
original writ and the alias, 8. Certificates of 
title have been preiNired, and been offered 
to Mr. Paterson, with this note added 
to each:— "This certificate is issued to 
Robert Brand Paterson, the transferee from 
the district sheriff, under the circumstances 
appearing in re Robert Brand Paterson. 
reported, 3 Australian Jurist, pages 54 and 
02, and in pursuance of tlie decision of the 
Supreme Court in that case," but such offer 
has been refused. 9. The certificates men- 
tioned in paragraph 3 were issued to William 
Bayltss voluntarily, and after consideration, 
and under the belief that lus title was that 
which tlie Legislature intended should pre- 
vail, and was not obtained by him fraudu- 
lently, or wrongfully, within what is appre- 
hended to be the proper meaning of the 
132nd section of the statute. 10. Mr. Pater- 
son has applied for the certificates issued to 
Mr. Baylies, to be called in under the powers 
given in the 132nd section, wliich has been 
refused to be done, and in compliance with a 
requisition in this behalf, and pursuant to 
tlie 135tli section of the said statute, the fol- 
lowing ore stated as the grounds of such 
refusal :— (1). That as a transfer on a sale 
under the writ served on the 20th of Oc- 
tober, 1871, was neglected to be left for 
entry upon tlie register, within three 
months, such writ ceased to bind, charge, 
or affect [the lands. (2). That assuming 
such not to be the law, the said Ro- 
bert Brand Paterson should be left to 
any other remedy which he may have 
under section 146 or otherwise. (3). That 
the 132nd section does not apply to this case, 
and that a summons under it could be suc- 
cessfully opposed, and that such section, 
considering its highly penal consequences, 
should be construed strictly, and not be 
strained to meet a case wherein no legal 
fraud or moral fault or wrong can be fairl) 
imputed to the holder of the certificate.— J. 
Carter, Commissioner of Titles, 5th Decem- 
ber, 1872. 

Mr. Wkbb said he would not reargue the 
points which had already been decided by 
the Court, and he did not know why the 
registrar hod rei)eated the first two grounds 

April 8, 1873. 



of refusal, except tliat it was desired to have 
all tlie facts of the case placed together, in the 
event of there being an apiieal to the Privy 
Council. The Court had ali-eady held tliat 
under section 106 of the Transfer of Land 
Statute, an alias writ occupied the same 
position as an original writ of ;i /a., and that 
the sale of land under the alias writ must be 
registered. The question now was, whether 
the registration of the sale to Paterson could 
take precedence of the sale to Bayliss. 

Mr. Justice Barbt.— It seems to me that 
the commissioner, in his statement of 
grounds of refusal, is replying on the judg- 
ment of the Court ahready delivered. 

Mr. Webb was not responsible for the act 
of the commissioner, and would not re-aigue 
the old question. 

Mr. Justice Wiluaus.— We thought the 
commissioner so palpably wrong that we 
would not give him nis costs, which was the 
utmost we could do. 

Mr. Webb said that the main question now 
to determine, and one which had not been 
already decided, was whether the certificate 
granted to Bayliss could be called in. The 
only power the registrar had to call in a cer- 
tificate of title already granted was by section 
132, which provided that where it sliall aiv 
pear to the satisfaction of the registrar tliot 
any certificate of title or instrument has 
been issued in error, or contains any mis- 
description of land or boundaries, or 
that any grant, certificate, instrument, 
entry, or endorsement, has been fraudu- 
lently or %vrongfull> obtained, or that 
any grant, certificate, or iustrunient is 
fraudulently or wrongfully retained, he 
may require the person to whom the docu- 
ment has been issne<l to deliver it up ; and 
in case of his refusal to give it up, then pro- 
ceedings could be taken against him in the 
Court Now. he maintained tliat tliis cer- 
tificate was rightly issued to Bayliss. In 
the previous case the Court did not express 
any opinion as to whether the certificate was 
riglitly or wrongly granted to Bayliss. The 
Court held that the two certificates must 
right tlieniselves. The first writ issued 
against Mulholland would bind the land for 
three months; before the second writ was 
lodged the land was sold by Mulhol- 
land, and the transfer to Bayliss of it was 
registered. It was submitted that as soon 
as the currency of the first writ expired 
—namely, in three months— the transfer to 
Bayliss took effect, and the registrar was 
bound to register it. Under sec. 37 he could 



53 



REPORTS.— Vol. IV. 



not help himMll That being ao, it could 
not be said tliat the certificate was iasiied to 
Baylies in error, and tlierefore the Court had 
no JQiisdiction to interfere. Baylies had ac- 
quired all his rights before the second writ 
against Mulhollaud was registered. 

Ur. HoLROTD submitted that the aigument 
on the other side was nothing more than a 
repetition of the old points already deter- 
mined by the Court. Tlie judgment of tlie 
Court already given was perfectly plain^ 
that the certificate to Baylies ought never to 
have been issued. The Court had exi)ressed 
a clear oinuion that the transfer to Paterson 
ought to have been registered. If it was not 
to take priority over that to Baylies, there 
was no use in issuing it It was clear, there- 
fore, tliat tlie certificate to Baylies was issued 
in error, and tlie Court must presume tha^ 
tlie registrar was satisfied it was so issued, 
lie ought to have been satisfied, for tlie 
Court had decided against the view he took. 
It might be said tliat tlie Court was deciding 
the rights of Bayliss behind his back, but it 
really was not so. This M*as the only way in 
which the iiarties could be put in a position 
to contest their rights. This sec 132 merely 
provided the machinery to allow the parties 
to decide their rights. 

Mr. Justice Wiluamh.— Is not Uie proper 
remedy by numdamn*, requiring tlie registrar 
to perform his duty ? 

Mr. HoLBOYD said he had considered that 
question. But he thought section 135, under 
which the summons was issued, was sufficient 
to meet the case. It enabled a summons to 
be issued in all cases where the registrar re- 
fused to perform Ids duty. The registrar had 
all the advantage in the present proceeding, 
for he was allowed to begin the argument, 
had the right of reply, and no coats could be 
given against him. 

Mr. Wbbb replied, maintaining that the 
error for which a certificate of title could be 
called in was an error in description, not an 
error of this kind. There could not be two 
certificates of title out at once, and therefore 
the registrar was right in putting the memo- 
randum on the second tluit it was issued only 
by direction of the Suiweme Court 

Judgment was delivered, April 1. 

Mr. Justice Babhy.— This is a summons to 
the registrar of titles, requiring him to 
uphold his reasons for rof ushig to call in a 
certificate of tiUe granted to Wm. Bayliss, 
and why a clear certificate to the land should 
not be given to I'atterson. The certificate to 
Patterson was issued acoomiianied by a 



memorandum stating the circumstances 
under which it was issued ; and it was 
to remove tins memorandum that tliis 
application lias been made. Patterson was 
declared entitled by a judgment of the 
Court delivered last term to a certificate to 
the land ; but the Court then left the itarty 
applying to take such other steiis as he might 
be advised. The applicant now comes to the 
Court under secUoii 135 of the Lands Trans- 
fer Statute, which provides that if tlie 
registrar refuses to iieiform any duty im- 
posed by the statute a summons may be 
taken out re<iuiring the registrar to 
substantiate and uphold his refusal. The 
only objection wliich iias made was that 
the certificate to Bayliss was not Issued in 
error ; and it was said that the error alluded 
to in section 132 is a misdescription of iiaroels. 
We think tliat this is far too narrow a con- 
struction to place upon the section. Any- 
thing improperly done or omitted to be done 
may be considered as an error under section 
132. Section 135 renders a fHtuulamiiM 
unnecessary. We think the registrar must 
issue a certificate unaccompanied by such a 
commentary as has been made in this case. 
We say nothing as to costs. 

Attorneys : Clevcrdou and Eggleston for 
the i^licaut ; Gumcr for the Registrar. 

TuEnOAY, April L 

MARTIN V. COOMBS. 

Chmtract — Simnttnuemit agreemciUs for mle 
and aUofor Mtont^e — 0>M««Wr/vir/ojir<^miu- 
acfhti, and xcttdor^M lien during mrremcg 
of bilf^ held good oi again&t jmrckaser 
from rendre, 
Mr. W.* V. Smith showed cause ; Mr. 

Higinbotham and Mr. M*DougaU in snii- 

port of the rule. 

This vrwn an interpleader issue, in whidi a 
verdict was ^veii for the plaiiitifl". The de- 
fendant moved for a rule nuu for a nonsuit, 
on the ground that the property in the 
engine and machinery which formed the 
subject of the action, vrtM not in the plain* 
tifl^. Plaintiflf sold to John Steel two engines, 
and sent him Uie following invoice :— "Mel- 
bourne, 88tli June, 1972. Mr. John Steel- 
Bought of Geo. Martin and Co.— terms, four 
months— one engine, CB.F., £170; one 
engine, W.N.B., £175-£34& By acceptance. 
Geo. Martin and Co.** Simultaneously with 
Uiis note, Steel gave a storage re* 
oeipt as for the same two engines. 
"Melbourne^ SSth June, 1872. Received 
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from M<Mn. Gea Martin uid CSo. the 
ondennentionad enffaiM m itongd:— 1 
engine, Guial Basin Vcmndrj Company; 1 
do., W. M. Bainea.— John StoeL" Steel gave 
to plaintUf » hill of ezchange drawn 88th 
Jnne, at four months. Dving the cnrrencj 
of the hill, Steel sold one of the engines to 
Coomhs, who claimed it nnder that sale. 
The hill of the engine nothaying been paid 
hy Steel to Martin and Ca, the latter also 
claimed it^ contending that they had not 
parted with the right of property in the 
engine ; that they only agreed to giye it to 
Steel at the end of the four months if he 
paid for it| and as he had not paid, 
the property was still theirs. The defendant 
maintained that the sale to Steel was an 
ahsolnte and not a conditional one. The 
anthoritiea dted during the aignmentwere 
Dixon V. rate$, 6 B. Ik Ad. 818 ; TarUng 
V, Baxter, 6 B. Ik Cr., 800 ; Rogen v, Keimy, 
9Q.B. 602; PauU v. iffimef, OC Ik P. 

The Coun held that as the two agree- 
ments, the one for the sale, the other for the 
storage, were contemporaneous, and related 
to the same matter, they were at liberty to 
consider them as constitating one contract 
Their effect was to postpone payment for the 
goods for four months, hat in the meantime 
the right of possession remained with the 
Tendon. The plabitiffs were entitled to 
maintain their Terdict 

Rule for a nonmiit diMharged. 

Attorn^ : iJuerdin lor U^e plaintiff ; 
Fhipps for the defendant. 



Satubdat, Maich 89. 
burolaib t. tbi uhitbo shibb of moubt 



Bareughi StahtU 1869, No. 869, ooet. 819— 
LotoU of ttrooU fxoi hp hii'ough^Suh* 
aopiotU uMon with road dUMcti into 
nnUod ikiro^8nek united okire liMe for 
aUering leeeU io fixed. 
Demurrer to plea. 

Mr. Williams for the demnrrer ; Mr. Higin- 
hotham and Mr. MTarland for the plea, 

The declaration alleged that before and at 
the time <ff the fixing of the levels hereafter 
mentioned then was a certain street in the 
borough of (hdldford called FiyerB-street 
and befon th« committing of the ^rieTances 
heninafter mentioned, the level <^ the 
street was fixed by the GnUdford borough, 
and at the time of the committing of the 
grievances the said borough and the Fryen 
Creek Road Board and the Gampbell's Cnek 

Akbil^ 1878. 



Road Board had been constituted one shin 
by the name of the United Shin of Mount 
Alexander, and the plaintiff was possefsad of 
land, 4e., including shops hounded by the 
said strsetk and the defendants wrongfully 
raised % portion of the ground or soil of the 
strset above the level of hia shops and the 
pnvious and accustomed level and the level 
fixed by the Guildford borough, which level 
was given to the plaintiff by theot&cen of the 
boioui^ and so that the street dUl not oon^ 
form to such level and pnvious pubUo per- 
manent works done by the horongh in the 
said street The dedaxation went on to 
allege that the defendants allowed the stnet 
totmnsin raised, whenhy the plaintiff was 
injured in Ms business as fcdnyer, and other- 
wise, from the flow of water into hia premteg 
hf thestnet Plea (Ialero8ci)-thafthafoiu and 



F^ers-street became and was % road within 
and under the can and management of the 
council of the united ahin of Mount Alex- 
ander ; and the council afterwards, and after 
the passing and coming into q;>emtion jof 
the Shires Statute, and under and in accord- 
ance with the proviaions ot and in exercise 
of, the powen given to them by the statute, 
raised a portion of the aoil or ground of the 
road, as they lawfully might, which wen the 
alleged grievances. To this plea the plaintiff 
demurred, on the ground that the council 
had no power to raise the road afterthe level 
had been once fixed. 

Mr. Williams relied upon section 819 of 
the Boroughs Statute, Na 860. It gave the 
councQ of a ahire power to repair stroets of 
any former dty, town, or horou^ united 
to such shire, and to raise or lower the 
streets as they thought fit There was 
the following proviso in the section :— " Pro- 
vided that the ground or soil of any street 
whereof the leVel hss been previously fixed 
as hereinafter provided, ahall not be raised 
or altered, save so as to conform to such 
level" In this case thcr levels had been once 
fixed, and, having been so fixed, oould not 
be altered. 

Mr. HioiBBOTHAM ssid that the order of 
events was this, first the fixing of the levels 
by the borough of Guildford ; then the pass- 
ing of the Shires and Boroughs Statutes ; then 
the amalgamation of Guildford with the two 
road boards under the title of the united 
shire of Mount Alexander, and lasHy the 
raising of the level of the street by the united 
shire. In this case the phiintiff luul f ormcdy 
sued the defendants for negligence in msk- 
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ing the altenttons, bat BmI not saoceeded in 
that The question now was whether the 
defendants had the power to make the 
alterations at alL He submitted thej had. 
Under the Municipal Act» No. IH sec 968, 
the borough council had a genend power to 
make and alter the leTel of roads, similar to 
the powers given by section 819 of the 
Boroughs Statute, with the same limitation. 
A shire council formed under the Local 
QoTemment ActNa 176had agenendpower to 
make and alter roads, without any limitation. 
Both the Acta Na 176 and No. 184 had been 
repealed bjthe Acts No. 868 and Na 808. 
Thej were repealed after the Guildford 
borou^ had fixed the level of this street 
What then were the provisions of th% 
new statutes on this subject The Shires 
Statute; section 881, conesponded with 
section 886 of the Act No. 176^ but it 
conferred additional powers on shires. 'In 
addition to the powers previously pos- 
sessed, it enabled the councQ of a shke '* to 
cause to be raised or lowered Uie ground or 
soil of any road under their care or manage- 
ment" There was nothing said about fixing 
levels. An absolute unqualified power was 
given to raise or alter streets. The proviso 
of section 819 in the Boroui^ Statute 
related to cases where the councQ of the 
united shire had fixed «he levels, 
not to instances where they were 
fixed prior to the union. The sections 
that f oUowed it-8a6L 8n, and 889; aU re. 
ferred to acts done by the councQ* of th^ 
unitedshire, and to notices to be given to 
"such ooundr*— «oc the oooncU of the 
bovoogih. That the flzliigof the Itvels bf 
the council could not refer lo levels in the 
streets of boroui^ fixed by the council of 
the boroui^ was apparent from the fact that 
there were other clauses giving borough 
ooundlB power to fix levels. Sections 806 to 
819 of the Boroughs Statute related to cases 
when the level of borou^ streets was fixed 
by a person making a new street^ or by the 
council itsell Section 806 was just %» 
ssme as section890, only the former related 
to borouslis, the latter to shires. Sectlofi 
807 corresponded with section 8XL It was 
thus evident that sections 806 to 819 must 
relate to different subject matter to sections 
819to899. The former referred toborou^ 
councils, the latter to shires to which a 
borough was united. Section 819 could not 
refer tocases where the level was fixed before 
it came into operation. In the p r esent case 
the level was fixed by a former council ; the 



sections from 819 to 899 referred tolevele being 
fixed by the new coundL The Legislature^ 
therefore, having authorised this act to be 
done, having not restricted in any wsy or 
provided compensation, the doing of it 
could not be unlawful or wrong— ITke 
Jferj^ IMt Cempanif v. G(N>$, L. R., 1 
E. and I. Amx 119. 

Mr. Williams said there was no doubt that 
the shire councils were not snswerable if 
they were authorised to do the act But the 
virtue lay in the "il" The Boroughs 
Statute and the Shires Stetute were passed 
on the same day, and the former contained 
the same provisions as to fixing levels as 
were contained in section 968 of the Muni- 
cipal Act, Na 184. The sections 16, 17, 18 
made provision for the amalgamation of a 
shire and a borough, and provided for all 
ri^to and liabilities of a borou^ being 
taken over by a shire. Up to th^ time o^ the 
passing of these Acts, once a borough had 
fixed a level a house bordering upon that 
street was preserved from having the level 
altered. The new Acta simply carried on tUs 
provision, and gave the ssme protectioii to 
the houses. Although the Municipal Act was 
repealed, section 17 of Na 868 preserved after 
amalgamation all the righto that any person 
had before the union, and the shire was 
made reqMmsible for all liabilities. 

Mr. HioiMBorKAM said that section 17 only 

preserved righto and contracto as against the 

body corporate existing at the time of the 

union, not those existing at the time the Aet 

was passed. Until the' council of a united 

shire fixed the levels lor itsell, it was not 

answerable lor what any oMier body bad 

done. 
The Court gave Judgment on April 8. 

Mr. Justice Babbt.— Demurrer to plea. The 
dedarstion states that before and at the time 
of the fixing oi the levels hereafter men- 
tioned, there was a certain street in the 
borough of Guildford called Fiyers-street^ 
and before the conmiitting of the i^vanoes 
hereinafter mentioned, the level of the street 
was fixed by the Guildford borough, and al 
the time of the committing of the grievances 
the said borough and the Fkyus Greek Road 
Board and the GsmpbeU's Greek Bosd Board 
had been constituted one shire by the name 
of the United Shire of Mount Alennder, and 
the plafaitiff was possessed of land, kc, in- 
cluding ahops bounded by the said street^ 
and the delendanta wroni^uMy raised a por^ 
tkin of the grauid or ioa of the stnet abova 
the level of his shops and the pvevkms snd 
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•oonatomed leTtl and Um Urtl fixed bj the 
OoUdfoid borragh, which leTtl was giTen (o 
Um phuntiff bf Um oflloen of Um borough 
•nd w thftt Um itiMt did not oonf orm to 
tooh loTtl and preTions pabUc pennaaent 
woika doDO Vf tho borough in the Mid ttreet 
Thededantion farther allegea that the de- 
lendanti allowed the atroet to nmain raiaed, 
wheroVf the plaintiff waa injured in hiabuai- 
neaa aa a draper, and otherwiae, from the 
ilow of water into hia premiaea I7 the atreet 
To thia dedazation the defendant pleada a 
fourth plea» that bef oro and at the time of 
the oommitting of the grioTanoea, Fryen- 
•Inet became and waa a road within and 
vnder the can and management of the 
ooimdl of the nnited ahire of Mount Alex* 
ander; and the coondlafterwarda, and after 
the paaaing and coming into operation of 
the Shirea Statute and under and inaooord- 
ance with the proyiaiona ci, and in ezerdae 
otthepoweragiTentothem Vfthe atatut^ 
lalaed a portion of the aoil or ground of the 
road, aa thef lawfullj might, which wero the 
aUeged grfoTanoea. To thia plea the j^Udntiff 
demmBb The oaae tuna on the oonatniction 
to be placed on aoTeial dauaea of the Bo^ 
nmgha and Shirea Skatutea. It haa been 
Terj deailjr aigual A compaiiaon of the 
ctou aea of the different Actaenableaua to aee 
that the demuner muat pronuL Under 
aectlon 968 of the Munidpal and Local Cor- 
po r ationa Act^ No. IM, power to wptSi and 
alter the lerel of atneta waa given in theae 
woida ;— "The council of eveiy borough maj 
from time to time canae dl or anj of the 
atveeta under their management, or anj part 
theroof reapectiTelj, to be payed, flagged, 
maoadamiaed, or otherwiae made good, and 
the groundor aoil thereof to be raiaed, 
lowered, or altered in auch manner and with 
audi materiali aa they think fit ; and they 
maj ate pave, or make, with auch matexiala 
aa thef think fit, any f ootwaya for the uae of 
paaaengfiw in any audi atreet; and they 
may canae auch atreeta a«d footwaya 
to be lepaired from time to time/ 
Tberoiaa proriao to this danae^ the reading 
of which ia poa^poned until aection 881 ia 
road. Section 881 ia aa fdlowa •— "Two 
montha at the leaat bef oro fixing the leyel 
of anj^ atreet which haa not become a public 
hii^way, or any atreet which haa not theroto- 
lon been leveUed or payed, the coundl 
duUl giye notice by adyertiaement, to be 
twice inanted in aome newqmier circulating 
in the borough, of their intention to fix the 
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leyd thereof which notice ahall aet forth 
the name and aituation of the atreet, the 
leyel whereof ia to be fixed, and ahaU refer 
to plana of audi intended work, and ahall 
qwdfy a place whero auch plana may 
be aeen, and a time when and place 
whero all pexaona intereated in auch 
intended woik may be heard thereupon." 
Thia^ahowa the aolemnity to be obawyed in 
an operation of thia important nature, affect- 
ing Uie comf ortk conyenience, and health of 
the pexaona inhabiting the borough. An op- 
portunity ia afforded to thoae peiaona yidioae 
intenata aro likely to be prejudicially 
affected by a change of IotoI of being heard, 
of haying tfieir objectiona taken into con* 
lidenition, recorded, and finally determined. 
After that haa been done the proyiao 
lo aactioo 88S oomea into operatioii, 
which might aa oonyeniently have been in- 
aertedat the end of aection 881 aa of aection 
863— "Froyided that the ground or aoil of 
any atroet whereof the leyd haa proyioualy 
been fixed aa hereinafter proyided ahall not 
be xaiaed or altered, aaye ao aa to conform 
auch leyeL" The atate of affaia which 
exiated in the borough of Guildford, bef oro 
the union waa that the leyda mentioned 
in the dedaration had been fijnd, and by the 
law then in foroe fixed ineyocably. The 
union haying taken place, the queatUmnow 
ia whether the Act under which it waa made 
haa ropealed the proyiao alroady read. Power 
iagiyen to the roprea ent a t iye a of thia united 
area under the Borougha Statute No. 969, aimi- 
lar to thoae poaaeaaed ty the coundl of the 
borough of Quildlord under the Act Na 181 
But thoae powen relate, aa we oonceiye. to 
atreeta to be in futuro raiaed, lowered, or 
altered under the proyiaiona of that Act 
Bef oro we can airiye at the conduaum that 
the authoritiea of the newly-created ahiro can 
undo what waa preyioualy done by the 
borough of QuikUord, we muat inquiro 
whether the Borougha Statute Na 869 repeala 
the condition of finality eatabliahed by aec- 
tion 868 of Act Na 181 We haye aeardied 
in yain to diacoyer any auch power. 
Thero ia a double aet of aectiona— one, 806 
to 818 indoaiye, relating to new atreeta to be 
formed in borougha ; the other, 819 to 888 
induaiye, to atreeta within fonner borougha, 
to worlca which may be originated after the 
linea of the areaa or atreeta the leyeli of 
which haye not proyioualy been altered. But 
aec.l70fNa 868; taken in conjunction with 
the proyiao appended to aec. 819, are, in our 
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optnion, oondniive <m th« tnliject SeOi 17 
enacts (lukt " Upon Um onion of anj two or 
mora ihint, or of any shin and boronih or 
of load diatricte Into a ahira, all oonfciacto and 
lil^ta eziiting at the timed! tadi union, and 
all pfooeedingi begun and not completed be- 
fore midi onion ci, bj, or against the bodj 
oofpoimte of each of snch seTeial ahiras^ and 
of sodb ahire and boroogfa, and of each of 
sochroad disteictsnapectiTelar, shaUbe Tested 
in, belong; and attach to, and be enf oiced hf 
and against the bodj ooipoiate of ths 
onited shire, and be of the same foroe 
and effect to all intents and poiposes 
with regaid to the onited ahire as with 
n0ud to soch se?eial shires or boroog^ or 
read districts as aforesaid." AndtheproTiso 
to section 819 to the Boroog^ Statote sajs 
that " Provided that the groond or soil of 
any street whereof the level has proviooslj 
been fixed as hereinafter provided shall not 
be raised or altered save so as to conform 
soch level" Thos the section and proviso 
piesei've the inviolability of the decision of 
the coiucil ol the andent boroogh, and of 
the rii^ts which an inhabitant thereof had 
aoqoired onder that decision. Thedemorrer 
will conseqiiently be allowed. 

Demorrer allowed. Jodgment for de- 
fendant 

Attorneys: Edwards te the. plafaitifl; 
I^nch te the defendants. 



Thobsdat, Aful 8l 



na Qumr y. roRucAV gx fabti thoksov. 
Onmi^ Omrti SUOute 1869, M. 8ft9-4w- 

not Mitkoriied iorecHveit. Kandamoa U 

ttaU amatker ca$e, refiuedf 

Dr. Ddbson moved for a mandamiu to 
compel the Jodge of the Ckranty Ooort» Mel* 
bonme, to state a special case in the action 
ciParherv, Tk(m»(m. The action was heard 
so far back as 1870, and decided against 
Thomson, who appealed. Bat there were 
diificolties in set^ng ths special case, which 
extended over two yean ; dozing Mr. Thorn- 
ton's incarceration in gaol last year, the case 
was handed to his attoipey, Mr. O'Ckmnor, 
hot nothing more had been heard of it It 
was contended hf Mr. Thomson that Mr. 
O'Connor was not aothoiised to receive the 
case, that it coold only be given to him, and 
that the Jodge of the Goort most state 
another case. 

The Goort refosed the application. 



Attorney: Withen for applicant 
FuDAT, AniL4 

■X FABTI DAVIEL fOaDSOV. 

a^ifrms Omrt JMm.— CWurt Jim m»pm§r 
U 9rd$r ikttt eefUfieaU tf oiMiiiMi m 
jeiubfi^-«<*2afv he {mum! none pro tana 
Mr. BiLLnro moved for a role idji to the 
Board of Ezaminen for Barristers, to give 
Mr. Feigoson a certificate of his admission 
as a stodent at law, mcNC pro Iwie. Mr. 
Feigoson had given hJs notice in Jone, 1871^ 
bot had not followed it op as reqoired bythe 
roles ly a tt e nding before the eT a minere and 
applying for his certificate. The reaso n ha 
gave for not doing this was. that ha had 
sapposed ha woold have lecdved some 
notice of the meeting of the board; bat ha 
had not received sodi notice. 

The OouM held that they had no power 
to order the certificate to be issoed now. He 
oo^t to have complied with the roles. 



Bioor A y. HmT snvoiB, 
CHmiimiaX Pntai4fe.'^PHi9p9eriiet.'^AjMd00 
fN«y em0 imU OmH mt f^f At tmi take ths 
veMet, ami neat mandag aeemhU the 
j%ry omA ferwkaUy record verdkt* 

Sp^didcase stated bf Mr. Jostice Bany for 
the opinion of the Goort 

Dr. Maduy for the prisoner; Mr. Adam- 
son for tihe Grown. 

The case reservea was as follows:— "The 
prisoner was tried before me at BaUarat on 
the 17th day of Febroaiy, 1873^ for cattle- 
stealing, and pleaded 'Not Goilty.' After 
evidence was given and case d osed, the Joiy 
retired to^consider their verdict Before the 
Joiy had agreed open their verdict the coort 
was adjoomed ontil 10 a.m. of the following 
day, the 18th. After the coort had so ad- 
oomed, the Joiy remained in their Joxy-room 
ontil 10 minotes past 10 p.nL, wlm they 
sent word to me that they had agreed open 
thdrverdict I attended at the coort there- 
opon. The prisoner was placed in the dock. 
The Joiy were called into court; they were 
directed to look opon ths prisoner ; thdr 
names were <Mad over, and they answered. 
They were asked if they had agreed on thdr 
verdict The foreman rqilied that th^ had, 
and that they foond— on the first coont 
•Goilty;' on the second ooont 'NotGoilty.* 
Their verdict having been received, the Joiy 
were directed to attend in court on the fol- 
lowing noning In oidBr that it nli^t lia 
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reoorded, and were then dismissed, and left 
the court On the following day, the 18th of 
Fehraary, the court was opened at 10 a.m. 
The prisoner was placed in the dock. 
The Jurors aforesaid were called by name, 
were desired to look upon the prisoner. They 
appeared, and answeied to their names. In 
their presence and in that of the prisoner, 
the Tsrdict was recorded— on the first count, 
'Guilty;" on the second count, **No1 
Guilty ;'* and I passed sentence upon him. 
Authorities.- -Co. LiU., 227 ; 3 Iiini,, 110 ; 2 
Hale, 294 ; 2 Slate Trials, 827 ; 4 rib., 110, 178, 
179; BaifiH,, 84, 649 ; 1 Ventriif, 69 ; Fouler, 
36, 29. 39; Keylinff. 

** I have the honour to request the opinion 
of the Judges as to whether the course of 
practice pursued in this case in taking the 
verdict as ahove is correct or sufficient in 
point of law. 

" Hedmoxo Babry. 

*' March 27, 1873. 

'*'! make this case at this date suhject to 
any objection which may be taken." 

Mr. Adamson took a preliminary objection 
that the Judge possess e d no power to state a 
case after his court had been adjourned, 
unleM the point had been reserved at the 
triaL There was no reservation here. 

The OouRT decided to hear the arguments 
without expressing any opinion on the iK>wer 
of the Judge to state the case. 

Dr. Mackat contended tliat the verdict 
was erroneously taken. In the first instance 
it was a privy verdict. Lord Coke and Lord 
Hale laid it down that in a case of felony or 
treason, the verdict must be given in open 
court, and no privy verdict can be given. Co. 
IML 227, and 2 Hale's Pleas of the Crown, 
619. In Cote's 3(1. InsL, 110, it was laid down 
thalte "if any person is indicted for treason 
or felony, having pleaded not guilty, and 
thereupon a juiy is returned and sworn, 
their verdict must be heard, and they can- 
not be dischaiged ; neither can the jurors in 
these cases give a privy verdict, but ought to 
give their verdict openly in court** 

Mr. Justice Babbt said that Lord Coke 
laid it down elsewhere that a privy verdict 
might be taken in any case except those 
affecting life or member. 

Dr. Mackat said that that authority was 
not followed by Lord Ilale, or other writers, 
who all maintained that in cases of felony no 
such verdict could be taken, although it 
might be taken in civil cases or mis* 
demeanours. He contended that the first 
verdict in this case was eoram non 

April 15, 1873. 



enrla, inasmuch as the Court had been 
adjourned before it was given, and there 
was no power for the Court to meet again till 
the time to which it had adjourned. The 
second verdict, given on the morning of the 
ISth, was also bad, inasmuch as the Juiy had 
been discharged before giving it. They had 
been allowed to leave the Court and go to 
their own homes. He submitted that once 
the judge had charged the jury, they could 
not be allowed to sepsnte before their ver- 
dict had been given and recorded. It would 
be a very dangerous practice if a jury were 
permitted to separate before they had given a 
verdict On the first point he maintained 
that between the adjournment of the Court 
and the time at which it was to meet nothing 
could be done. Adjournment was a solemn 
act— on intimatioii to all parties that they 
would be wanted no longer ; and if in Uie 
absence of parties who went away trusting to 
the intimation of the Court a verdict was 
taken, great injustice might be done. It 
might be said that the prisoner in this case 
liad not been prejudiced in any way ; but it 
was clear that a prisoner was entitled to take 
the benefit of any error, even though it 
might be in his favour. It was so laid down 
in 3 Bacon's Abridgement 106; in R, r. 
Fletcher, R. and R., 58 ; i?. r. Tucber, Comb. 
257. On the question of adjournment he 
cited Da1ison*s Reiwrts, 24 ; 2 Hawkins, 20 ; 
2 IIale*s Pleas of the Crown, 156-; 1 Comyns', 
Dig., 446; Croke, Charles 1, 11.; the Middlesex 
Sessions, 6 C. and P., 90 ; B. v. Stone, 6 Term 
Reports, 530 ; the Earl of Angleseifs case, 17 
State Trials, 1,163. As to the power to take a 
privy verdict, 2 Hawkins's Pleas of the Crown, 
619; 3 Inst, 110; 21 Viner, 451. On 
the iK>wer to disiierse tlie juiy — B. v, 
Wof/e, 1 Chitty's Re]iorts, 401 ; i?. r. Kinnear, 
2 B. and A., 462; and Betf. r. O'Connell and 
others, Armstrong and Trevor, 882, where 
Chief .Tustice Pennefather told the jury he 
could not allow them to disperse tillltliey 
had given a verdict 

Mr. Adaxhov said that he sliould rely on 
the verdict taken at 10 o'clock on the even- 
ing of the 17th, which he maintained was 
correctly taken. An adjournment was merely 
a temiK>rary suspension of the business of 
the Court ; and if, before tlie time tlie Court 
had intimated it would meet again, all 
parties were agreeable it should meet the 
business could be transacted. The Court 
did not cease to exist because tlie crier had 
intimated it would not sit again till a certain 
hour. An acljoumment in the proper ac- 
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oeptation of tlie term, wm when the 
Court ceased to iit altogetlier, or when 
it pO0tpoiie<l its sittings till a fntnre 
day and place. A mere temporary cessa- 
tion of Unsiness, which was the case 
here, was not an adjoamment To consti- 
tute an adjournment the continuity of the 
Court must be broken. If the Jury had 
agreed, they could not be kept in confinement 
till the next morning. They formed ijart of 
the Court, and ths mere absence of tlie 
Judge, or an intimation from him that he 
would not sit till next day, oouhl not be an 
adjouniment of the Court As to the dis- 
persion of the jury, tliat was a mere matter 
of practice, and rnted wiili the discretion of 
the judge. In Kngland formerly the practice 
of keeping the Jurors together was very 
strict, but latterly it had been very much re- 
laxed, and in this country it was common to 
permit a Jury to leave the court and separate 
in the middle of a trial In fact, the practice 
had been carried so far that even in a murder 
case at Oeelong the Jury were aUowed to 
separate before the trial was concluded, 
although he sincerely hoped that was a ptt- 
cedent that would not be followed again, as 
it was periloua to the cause of justice. 

Dr. Mackat replied. 

Mr. Justice Babbt, in giving Judgment, 
SiUd :— This case shows how even a trilling 
departure from the usual practice of the 
Court may involve long and learned aigu- 
ment However, notwithstanding the re- 
search diq>layed, it is not necessary for us 
to go into the case as stated, further than 
to the period styled in it the time of adjourn- 
ment The term "adionmment" has two 
meanings— A legal meaning and a popular 
meaning. As used in the case, it is em- 
ployed in its popular sense. It means 
no more than that the proceedings of the 
Court were for a time suspended; but 
the continuity of the trial was not broken. 
No adjournment in the legal sense took 
place. Such an adjouniment is the putting off 
the trial to another time and another place^ 
appointing a day when the Justices will sit 
again. T]ie2Kdw. III. c. 11, and 25 Kdw. 
III. cl8, afford examples and are authorities 
for this. The use of the word in its popular 
sense is exempliiied by what takes place in 
this court in Term when' the crier announces 
each evening that the Court has adjourned 
till tlie following morning. This announce- 
ment is wholly unnecessaiy, as the term Is 
legally only one day. * In Kngland lio an- 



nouncement is made except on the first day 
of Term that the court is opened, and on ths 
last day that the court has adjourned. 
Tlie announcement commonly made in 
this court is merely to intimate that 
the jurors, witnesses, and other per- 
sons engaged may go to their homes, 
and return at the hour named. Coming 
now to what took place in tlie present 
case, the Court was adjourned while the Jury 
had withdrawn— that Is to say, ths other 
ofierations in which the Court was adjourned 
were suspended. At 10 minutes past 10 
o'clock the court was visited by ths judge, 
the prisoner was brought in, and the Jury 
were asked if they had agreed. The prisoner 
had an opportunity afforded him to raise any 
objection which may have occurred to him, 
liad he been disposed so to da No objection 
was raised, the verdict was taken, was en- 
tered on the information, and thereby ths 
performance of the Judicial duty ended, as 
far as the inquiiy in this case is concerned. 
It is consequently unnecessary for us to 
pursue ilie statement in the osse beyond Uiis 
The temporary suqiension of the business of 
the court caused no break in the continuity 
of the proceedings in tliis csss. We an 
fortified in that opinion by ths autho- 
rity of some recent decisions. In Beg v. Foiier 
3 C & K. 201, after a trial for muider had 
commenced, it was ascertained that a wit-, 
ness, expected to arri^'e by the railway train,* 
had not reached tlie assise town. Ths Judge 
ordered the jury to be locked up until ths 
arrival of ilie witness, had another Jury 
called, and proceeded with another case, the 
trial of the first case being in the meantime 
suspended. Ths case of Btff, v Temped, 1 
F. k F. 881, would seem at first right to bs 
against tliat view. There a case was called 
on in ilie forenoon, and the Juiy sworn. It 
was afterwards discovered that none of ths 
witnesses were present An application 
was made to Watson, Baron, to adjourn ths 
case till a Uter period of tlie day. Ths 
application was refused, as he was of 
opinion that he had no power to adjourn a 
criminal cass. But in that case, Reg. «. 
Fatter was not dted ; and Beg. v. Temped 
was itself cited in another case, of Beg, «. 
Parr, 2 F. and F., 861, and the ruling In 
it disapproved of. Tliere it was held that 
a judge, in a case of felony, had no autho- 
rity to order an adjournment a legal ad- 
journment (i e., to another day) on 
account of the mere absence of a witness, 
after the prisoner had been armigned and 
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giTen in chaige. But it if mentioned in a 
note to that cose that in Reg, «. Charlu- 
worth 2 F. & F. 336, CockUam, L. C. J., dis- 
approved of such a practice, and pointed out 
tamtm in Archbold's Practice where judges 
have suspended the trials for a certain time 
on the same day. We arrive at the oonclu- 
■ion that the trial was not interrupted in any 
way ; the suspension of business as far as 
others were concerned did not interfere with 
the due dischaige of their duties by this 
jury, and did not cause any legal adjourn- 
ment There was no necessity to make any 
•ntry of a continuance or any other entiy 
to show that the proceedings had been 
interrupted and were resumed. The record 
may be made up if necesiary from the ver- 
dict as taken at tlie hour mentioned in the 
oise. The conviction must be affirmed. 

Conviction affirmed. 

Attorneys: Gumcr for the Grown; Farmer 
lof tiie prisoner. 



MovDAT, Maich SL 



simvos nf ■quitt. 

(Bsfore his Honour Mr. Justice Molesworth.) 
Bi joHir ooBAur (ah ixholvbvt). 

hmkeme^ SUOmte 1866, No. 273, ietf. lai. 
3imkln§ mieajf with property U fire n^jngt 
preferemee^Claime diealUiredmiidretmpery 
ef prepertf iy auifMee-^Intekettt net 
ymtdeked-'SdcHem doee net 0pjdg tefuUe 
tUttemeMe te ereHtere te §am credit, nor 
tefmlee etmtemenU ef liahUUiei in eekedule. 

The case was argued on March 13 by Dr. 
Dobson £or appellant: Mr. Lawes £or rcspon* 
dent 

An appeal from a decision of the diief com- 
missioner of insolvent estates, refusing Co- 
bain a certificate of discharge. 

fin IIovouB said :— This case comes before 
me on appeal from the learned commis- 
sioner who refused the certificate of the in- 
solvent Mr. Cobain, and bound him to 
attend for punishment if awarded. Cobain 
was farming on an extensive scale near Sale, 
in a great degree upon borrowed money; 
had a large overdraft with the branch bank 
of Victoria, and other liabilities, especially a 
note for £2,100, passed April. 18G0, due Aprtt 
Vm. The bank pressed. He had a Mr. 
Ckeaton some 13 years in his employment, 
having other dealings with liim, and Mr. 
Atkinson, Cobain's brother-in-Uiw, made 
up an aooount as between them, and 
Cobain gave Creaton a bill dated March 

Apbxl 16, 1873. 



», 1870, for £2,000 at two months. On 
March 23, 1070, Cobain had an interview with 
Mr. M'Kensie, the bank manager, and pre- 
sented verbally a statement of his assets and 
liabiUties, which M'Kensie reduced to writ- 
ing-assets, £16^264 ; liabilities, £8,714 ; not 
including in the latter Creaton's daim, for 
which, if the date of the bill be true, he had 
given it three days before, and a great num- 
ber of debts to members of his family as 
working for him, which' appeared in his 
aehedule afterwards. Cobain was making 
various efforts at an adjustment with the 
bank, bat it began an action on the 25th 
May. 1870, and Creaton beg^ another 
on the bill about the same time. About 
May 30, 1870, an agreement or agreements 
are alleged between Cobahi and At- 
kinson, for Cobain to sell his &nning««tock 
and plant for about £8,000, payable by Dills, 
one, two, and three years, and his land for 
£2,000. payable by biUs 18. 24, and 36 months ; 
and bills were given accordingly. There was 
a conveyance to Atkinson. June 4, 1870. 
There was no change of apparent ownership. 
About the same time the bank and Creaton 
had executions sgainst him, and he gave 
Creaton as in satisfaction the bills making 
£2,00a On June 16 he offered to give the 
bank, on terms, the security of all the pro- 
perty conveyed to Atkinson, and to under- 
take for his concurrence. Tlie volun- 
tary sequestration was July 16. The 
grounds of opposition to the certifi- 
cate were that the insolvent, being in- 
debted, unjustifiably made away with or 
diQMsed of oUierwise than bondjUe or for a 
valuable consideration, iiortion of his pro- 
lierty, namely, those p(»tions of his property 
conveyed and transferred by him to At- 
kinson, and the bills of exchange delivered 
by him to Creaton. The coin'eyaiioes to 
Atkinson were, I think, sucli as Cobain, 
dealing honestly, would not liave made. He 
was deeply indebted, and sold to a man of 
trifling means, on long credit, without 
security, tlie baigain not taking half-au- 
hour. He remained in possession, and at- 
tempted to deal with the property after, as 
if it was his. I would say that there was 
no intention for a real sale to Atkinson ; 
at best, it was a sale with the in- 
tention of turning his proiierty into such 
a shape that his crediton pursuing legal 
remedies could not easily get at it, and 
tliat would be a sufficient ground for refiisuig 
his certificate. The daim of Creaton, the 
bill to him, his action, execution, and com- 
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promiae, look all very like a matter of sliain 
and collnaion. The oommiesioner, however, 
as to Atkinaon and Creaton, has treated him 
merely as giving them an unjust preference, 
not pronouncing their daim as unfounded, 
and for that I would not uiflict punishment. 
Besides, since the sequestration the official 
assignee has dealt with Atkinson and 
Creaton. Creaton gave up the bills, Atkin- 
son the land, and tlie assignee has treated the 
sale of the plant and stock to Atkinson as 
real, leaving Atkinson the goods, and taking 
payment of the bills for them from him. 
The next objection was for fraudulent and 
unjust preference, which the commissioner 
adopted, and which would be well founded 
if these claims were paid. The next objec- 
tion was fraudulent conveyance of his estate 
to Atkinson and Creaton, which I might 
consider verbally snstamable. The main in- 
tent of the dause is different It was not 
miofMi by the commissioner, and as to 
punishment, I think Is cured by the trans- 
actions with the assignee. Then follow ob- 
jections— not keeping books, trading reck- 
lessly, of minor importance ; next tliat 
he made a &lse statement to M'Kemde, 
in order to mislead him and obtain 
further credit I doubt if he did make 
a false statement as to liabilities ; my infer- 
ence, unfavourable to Cobain, is rather that 
the statement was true^ and the debts after- 
wards admitted untrue. But making state- 
ments to mislead a creditor andobtain further 
credit though very wrong; is not an express 
gnwnd for refusing a certificate, and I would 
not maks it a graund for pnnldiment The 
last objection Is that Gobain filed a schedule 
containing a number of pretended d^bts, 
knowing the same to be imfounded. which 
the commissioner adopts. The Act wa 
103, makes grounds to refuse, after surrender 
of his estate, or, in contemplation of insol- 
vency, having destroyed, &c, books, papers, 
ftc, or Islsified, kc, books, kc, or made 
any false or fraudulent enUy in any book 
of aooouit or other document I do 
not think this applies to a schedule, part and 
parcel of the sequestration, or to such a 
document It rebttes to books, kc, furnish* 
ing evidence, whether sssignees and creditors 
or means of information to assignees. The 
schedule isacreatureof rules made after the 
Act 5 Vic Na 17 from which Act Xa 273 was 
taken. Such falsehood is very wrong, and 
punishable when committed in another way, 
but an offencewhich I would not wish to 
punish in this way— see Tktmuu is re 1 W. 



W.kA*a,L40. I dismiss the appeal, with 
costs. 

Solieiton: GillottforappeUant; Vaaghaa 
Mdule and Soddon for croditon. 



SVITH V. UQAl. 

Suit agdiiut tegtator's partner fmt aetmint 
0f proeeedi 9f jtrojfertf — Ohrxraitw mmie 
dtfemiuHt om rtfusml Uj^ln 0$ ee-plmintijf, 
and for Mfifi99ed inewledfe 9/ ftirtiui^e 
mitttmdmet — Outt, 
Sec former proooodings, Notes of Oases, p. 5. 

This suit came before the Gourt on 
further directions. The bill was filed by one 
of the executors of the late John Vans 
Agnew Uruce against C. W. Ligar and John 
Watson, other executors, to obtain an 
account of the sale of a station in New 
Zealand, in which Messrs. Bruce and ligar 
had been partners, but the partnership in 
which Mr. ligar denied. Mr. Watson was 
made a defendant because he refused to be a 
plaintiff, and because it was supposed he 
knew of Mr. Ligar*s alleged misconduct as 
trustee. Tlie Gourt made a reference to the 
master to inquire what was due from Ligar 
to Bruce*s estate, and when Watson was 
aware of Mr. ligar's doing. The master re- 
ported that Mr. ligar owed £3,304^ with 
interest £1,009, and costs £223 ; total, £5^291 
He also reiiorted that Mr. Watson was not 
aware of the facts till a week before the case 
was set down for evidence. Mr. ligar had 
sinoeleftthecolony,and was absent in Europe, 
but there were sureties for him. A decree 
was now asked for payment of the fnoney. 

The Attorney-General and Mr. Holroyd for 
the phunUff ; Mr. Webb for Mr. Ligar; Mr. 
Atkins for Mr. Watson 

liis IIoNouB made a decree for payment of 
the money by Ligar within three months^ 
and for payment of Watson's costs Vf the 
plaintiff without prejudice to the pi^i»*^ir 
being indemnified for them out of Brace's 
estats. 



Thubsdat, Apbil S. 

bl ma&k ubbriuah, of taitdoit, fabmib. 
Itmiveme^.^Order fw vAUiUtUd Mertiee 

mmttnot hepmrt^tke order nia. 

Rule iiiti for compulsory sequestration, on 
the petitkm of Mr. J. G. Haly. The rule 
contained an order for substituted service. 

Mr. M'Fabland moved the rule absolute. 

His Hovoum held that an order forsub- 
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■titnted seirioe oonld not be mode part of 
the originol order niaL 

Mr. MTablaxd asked if the Court would 
now make an order for aabatitnted aervioe. 

His Honour thought that would be treat- 
ing the order good for one purpose and bad 
for another. It would be better to disem- 
barrass the petitioning creditor of the order 
altogether. 

Order dischaiged without costs. 

Solicitors : Ljnch (for Hcrrifield) for the 
petitioner. 

Bl REIRT WABMOLL, OP OROWLKB'S CRUK AND 
CHILTKRN, BUTCHER. 

Intolrenep.^A firm rf ered\Ur% may fXe « 
frethpetUionfor $eqiie$tmttoti oh the mme 
materUUi njnm which an ar^er niu obtained 
hjf one 9f the partnen fra$ dheharged. 
Order him for compulsory sequestration. 
Mr. Lawes moved the rule absolute ; Mr. 
Webb for Uie respondent 

One of the partners of the firm consti- 
tuting the petitioning creditors recently at- 
tempted to sequestrate the estate of the 
respondent, but the order hmi wasdischaiiged 
with costs. The present petition was filed 
by the two partners, but the same facts were 
alleged as in the formet case. 

His Honour held that the one partner 
haying instituted proceedings incorrectly, 
and being cast in costs in consequence, did 
not prevent the firm from taking further 
action on the same facts. 

Mr. Webb contended that» though the 
petition set out certain facts, no definite act 
of insolvency was alleged. 

Mr. Lawes submitted that the facts so 
alleged constituted an act of insolvency. 
Bule dischaiged with costs. 
Solicitors: Hopkins (for Zincke) for the 
respondent 

au8tbala8iav gold-minino coxpaht t. 
m'culloch. 
Praetiee.—Crou i^juHctiom in Eqitity and 
at Lave — J^eetment — Treepau, 

Mr. Holroyd and Mr. Williams for the 
plaintiffs ; Mr. Webb for the defendant 

Since tlie bill in this suit had been filed 
the plaintiffs had obtained an injunction to 
stay execution in an action of ejectment 
brought against them by the defendxuit. 
M'Culloch had since commenced another 
action against them in respect to trespass. 
The plaintiffs wished to set up an equitable 
plea to the effect that M'Culloch was a 

Aful 15, 1878. 



trastee of the pr o p sr ty for them ; but it had 
been struck out by Mr. Justice Fellows, on 
tiie ground that, under the d6th rule of 
Equity Practice, Ch^i. 0, the plaintiffs could 
obtain an injunction in the Equity Court to 
restrain the latest action brought against 
them. The action of trespass was accord- 
ingly brought and an interim injunction 
restraining the company from mining pend- 
ing the action was obtained. 

Mr. HoLBOTD ata>]ied for an injunction to 
restrain the defendant from proceeding with 
his action for trespass. 

Mr. Wbbb submitted that if the phintiffs 
would agree to allow the mine to remyain in 
9UUm quo pending the decision of the Equity 
Court on the suit commenced before it he 
had no objection to consent to an injunction 
restraining execution in the trespass action. 

His HoNOUB granted the application so far 
as to restrain Uie phuntiff at Uw (M'CuUoch) 
from proceeding to trial of his action at law 
until further orders, without prejudice to his 
enforcing the injunction which he had ob- 
tained at law, as if the order of the Court of 
Equity had not been made. Costs to be costs 
in the cause. 

Solicitors; Macgrcgor, Ramsay and Brahe, 
(for Hardy) for the plaintiib ; Doward for 
the defendants. 



Wednesday, apbil 9. 

the attorney-general, at the relation op 
john scott, v. the mayor, &c., op emerald 

HILL. 

Boroughe Statute 1869, eteti. A6-37, 29, 122, 
140^ (hnneiUon holding iharet in gat 
company, and rating upon it$ tender for 
lighting^PoMrer to accept highest tender. 
Argument reported, ante, p. 14. 

His Honour gave judgment on this infor- 
mation as follows:— In this case an in- 
formation has been signed by the Attomey- 
(ienerol to restrain the municipality of 
Emerald-hill and the individual members 
of the council from sealing a contract 
with the South Melbourne Oas ComiNiny 
for supplying the town with gas. An 
older gas company— the City of Melbourne 
Gas and Coke Company— had been supplying 
the town under a contract at £8 (is. a lamp. 
The South Melbourne Gas Company had 
been started in the locality of Emerald- 
hill and Sandridge, and obtained an Act 
of incorxxyration, and had much comparative 
popularity in its neighbourhood. The old 
company sought a renewal of its contract, 
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bat the ooandl retolyad to tiy oompetitioii 
by tenden, requiring lapply for 96 ni^ti 
additional in tlM year, for one, twob or three 
yeare, at a t^ice per lamik The remit waa 
that the old company tendered at £5y the new 
at £7 6a.: hat the council, on the Srd of 
Ifaith, if a majority of aix to three, 
the mayor being in a minority, readTed 
to accept the £7 6a. tender for one year. 
Of the majority, three were ahareholdera 
and directon of the new company, ao 
the reaolntion waa carried by the votea of 
peraona ao objectionable. AiBdavita, not 
thoae in aapport of the motion, show that 
thiaobjectionto their Toting waa made. Under 
Act Na 369, aec. 140^ conndla are boimd tore* 
quire tendera before entering into contraeta, 
ao aa to have competitiTe oiTera aa a material 
for their diacretion, bat are to accept the 
propoaal *' which, on a view of all the circnm« 
atanoea, ahall iqipear moat adTantageooa." 
There waa no complaint of the conduct of the 
old company aa to the former contract The 
chaigea of it ^^Mared exceaalve, aa waa evi- 
dent from the abatement it was ready to make 
when it had a rival ; indeed, according to the 
evidence, ita new tender woald not allow 
it any profit, ao that it waa made to crush 
Its rival ; bat there waa no doabt of its 
solvency or capacity to carry it oat Itseems 
pretty certain, from thegnieial effect of the 
new company, ihat competition tended mnch 
to cheapen gas to consumers of all kinds. 
Section 122 saya that "No conndllor shall 
vote upon or take part in the discussion of 
any matter in or before the council in which 
such conndUor ahall. directly or indirectly, 
oy mmseu or hia partners, have any pecu* 
niary intereat; and any councillor who 
shall knowingly offend againat this section 
shall, on conviction, forfeit and pay foi 
eveiy such offence a sum not exceed- 
ing £50." This clause, though copied nearly 
from a series of clauses in English Acts, 
is not easily understood. It can hardly 
mean that a councillor may not vote upon a 
queation on which his partners in other 
matters are interested. But if he and hia 
partners are interested, the meaning of "di- 
rectly or indirectly'* would not be extended 
by adding, "or partners." I am inclined to 
think that the words liave reference to the 
councillor being a secret partner with others 
ostensibly dealing with the council. But 
giving fair scope to the words "directly 
or indirecUy," I think they should 
include persona interested as shareholders 



in Joint-stock companiea, who practically may 
through them be as deeply intereated as it 
they were acting individually. (There is no 
evidence afforded Iqr either side in this case 
aa to the extent of the intereat) Aa to 
reatriction upon Judgea taking part in cases 
where they are intereated, it haJi been applied 
to tlioa^ in which their intereat waa as 
ahareholdera in public companies. The 26th 
section of the Act disqualifies as coun- 
cillors persons who are concerned, or 
participate in anywise, in any contract 
with such council, as in the profit 
thereof, but ivovidee that thia ahaU 
not extend to any contract entered into 
with the council b^ any company, partner- 
ahipb or association, oonaiating of more than 
20 persons, or any incorporated company 
where such contract ahall be entered into for 
the general benefit of either of auch com- 
paniea, partnership, or association, indicat- 
ing that but for the proviaion a aharehoUer 
in an incorporated company would come 
under the worda, "concerned in anywiae." 
On the whole, I am inclined to think 
that the three ahareholders in queation 
committed a hreach of the 122nd sec- 
tion ; but tliat I think, subjected them to 
liability, but did not avoid the corporate resolu- 
tion. The prohibition is not to the result of 
the act but the person doing it The act 
may generally have no reault ; the prohibi- 
tion is to voting, talking, and that either for 
or againat the intereat of Uie forbidden person, 
and that knowingly or ignorantly. It would 
be moat unreaaonable to hold that the action 
of a dear majority could be fruatrated by 
the interference ti a forbidden individual 
whom tiie majority could not control Then, 
if the clause in question generally doea not' 
avoid the reeult can a diaUnction be 
made where the majority ia formed by 
indi\iduals unwarrantably voting? I think 
I ahould be law making, not law expound- 
ing, if I said sa Yet I have regard to this 
as a drcumstance in dealing with the 
motion. The accepting of the contract in 
question is a palpable sacrifice of preaent 
money of the munidpalit). The encourag- 
ing of a competitive company may be a 
puhlic benefit may be a benefit to the 
munidpal corporation, whidi, as a matter 
of legitimate diacretion, would compen- 
sate for the preaent sacrifice. (One aflldivit 
atatea that the new company's taxable worka 
will go towarda paying the advanced price 
which it geta.) There is no authority for it 
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bat peihaps a municipal ooandl might be 
wftmnted in purchamng a remote pecaniary 
•dyantage to itbypreaentpecnniary eacrifioe, 
bat that is letting in a material of diacretion 
Tery liable to abuse. I do not think municipal 
ooundla are warranted in eacrifidng the inte- 
lesta of their corporation to what they con- 
aider public good. The definite charge in this 
information, and (subject to a cavil) in the 
affidavit supporting it, is that the tender of 
the new company was accepted, not as most 
advantageous to the defendant corporation, 
bat as most advantageous to the new com- 
pany. That is contradicted by the assertion 
in the first affidavit, saying that it was most 
advantageous for the public benefit In a 
subsequent string of affidavito it is said the 
acceptance will eventually be productive 
of the greatest advantage to the burgesses 
and ratepayera of the said town, not 
to the corporation, not by diminishing 
the rates payable hf ratepayers, but to the 
boigesses and ratepayers. I think the dis- 
tinction is not verbal I think the real 
meaning of the majority was, and of their 
affidavits is, that burgesses and ratepayers 
individuaUy consuming gas will gain by 
reduced prices, enough to compensate for 
the temporarily increased rates. Procuring 
dieap gas to the inhabitants is not a duty 
of the council. I do not attach much im- 
portance to the motive of the relator in this 
suit being the benefit of the old company. The 
execution of thiscontract, if a wrong, would be 
irreparable, and feeling doubts, I think I 
should rather grant than refuse the injunction, 
allowing an opportunity of throwing further 
light upon the case by evidence, or of taking 
the opinion of the full Court on appeal. 
Grant injunction as sought until furtlier order. 
Costs in cause. 

Solidton : HaUesou, England and Stewart 
for the relator ; Faunett for the Mayor and 
CbuneHlors; Anderson and Sandilands, 
Flummer, Nolan, and Fishley for individual 
oooncillors. _^^^___ 

IH TBI ISTATB OF R. T. DWIGHT. 

8UMe of Tmgti 1864, J\7i. 2.34, $eet. 61.— 
QMCttioiu of managemoHt involring eot^ 
eoiutrHctionofwill—ExpeHie of rejfain to 
make kouu tenantahlej to he home hy tenant 
for We. 
Dr. Madden for the trustee ; Mr. A*Beckett 

for the Universitj ; Mr. Billing for the tenant 

for life. 
This was a petition by Mr. O. M. Hardess, 

April 16, 1878. 



Irasteeof the estate of the late H. T. Dwi^t, 
for tiie advice of the Court under the follow- 
ing circumstances :— Mr. Dwight died in 
1871, having by will appointed his wife 
and Mr. Hardess executrix and exe- 
cutor of his wilL He also appointed Mr. 
Hardess and the Rev. J. F. Gregory 
tnistees, but Mr. Gregory had refused 
to act The will provided for the re- 
alisalioii of all the personal estate, and its 
investment in Government or corporation 
■ecurities. The income of the securities, 
and the rent and profit of the real estate, 
were to be paid to Mrs. Dwight during her 
life, and after her death the property was to be 
conveyed and transferred to the Melbourne 
University. The real property consisted 
principally of a house in Bourke-street, which 
is at present nnlet and which, it was allied, 
could not be let unless repain were effected 
which would cost £300. Mrs. Dwight claimed 
to have the management of the real property, 
and she also required that the cost of the 
repaira should be paid out of the corpus of 
the estate, and not out of her income. The 
questions submitted to the Court were, 
whether she was entitled to the manage- 
ment, and whether the reiiain should be 
made out of income or corpus. The peti- 
tioner admitted that Mrs. Dwight was en- 
titled to the management, but it was sub- 
mitted that the rule of law was that a tenant 
for life must effect repaire out of income and 
not out of the corpus, unless in exceptional 
cases, which this was not. 

His HoNOUB gave the following judgment :— 
This is an application under the Act 234, sec. 
61, by the trustees of the will of the late Mr. 
H. T. Dwight, asking my advice upon some 
points as to the management of his estate. 
The questions present considerable difficulty, 
and involve points of construction, not merely 
petty management^ and I have felt some doubt 
as to answering them under the section in 
question, my answers not being subject to ap- 
peal. ^t2DanitUHChancerifPraitke{bi\k ed.). 
1943, and coses cited. I think the iiowers in 
the will (par. 9 of petition), including com- 
pounding debts and appointing new trustees, 
must be taken to begin from the death of the 
testator, not that of his wife, and therefore 
that the trustees had power to lease and 
manage from his death, which would give 
them a legal estate, notwithstanding the 
direction to permit bis wife to receive 
rents and produce. As to the power of 
managing (including, I think, a power to 
repair), \ do not think it would authorise 
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any charge for repairs except thoee borne hf 
the rents to which the wife is entitled, and 
I am doubtful whether the trustees could 
charge for repairs mode, without her consent, 
against her rents at all ; if at all, it would 
be only for repairs keeping tlie premises 
tenantaUe. I tiiink the matter will pro- 
bobly not be disputed. Answer. ~L The 
real estate of the testator is to be let and 
manai^ during the life of Mary Klisabeth 
Dwight by the trustees of the wiU ; she is to 
receive the rents and produce, subject to 
arrangements for repairs. 2 and 3. Repairs 
should be at the expense of M. R Dwight, 
under the management of the trustees, not 
paid for out of corpus. 4. No repairs should 
be paid for out of corpus. 6, The costs of the 
aK>lication should be paid out of the corpft 
of the estate, real or personaL 

SoUdtofs; Haegregor, Ramsay aad Brahe, 
for the trustee ; Bennett and Attenbovough, 
for the UniTersity ; H*Kean and Wilson, for 
the tenant lor l^f^ 



IN Bl TRI OUXNTAL BICl COMPANT. 

CbwjMMiM sua. 1864, M. 190, $ee. 164, 7th 
ickdd.t eUniie 4. — Petit ion/pr windin^^^, 
and Terify\n§ qjffdavU, hath hg an tigetU 
under p^mer^ qfa eerpmrMmk — Snfieient, 
Mr. HiginboUiam, Mr. Holroyd, Mr. 
A*Bedkett» and Mr. MTarland for the peti- 
tioners ; the Attomey*Oeneral and Mr. Webb 
for the defendants. 

This was a petition by the Bank of Bengal 
praybig iar Uie winding up of the Oriental 
Rice Company. 

His HovouB gave judgment as follows :— 
In this case a corporation sought an order 
winding up the Oriental Rice Gompony 
(Limited), under the Act No 190. I held the 
other defences insuificient, but the esse 
stood for me to consider objections that the 
petition for winding up was by an agent 
under power from the corporation, and the 
aflidavit to verify by the same person. Our 
Interpretation Act says that wheresoever 
words imputing an individual are used, cor- 
pomtions are to be included, unless there is 
something repugnant ; and the Act in ques- 
tion as to creditors should be taken to include 
corporations, miless there is something re- 
pugnant Here the schedule 7 to the Act pro- 
vides, clause 4, that eveiy petition shall 
be verified by an affidavit mode by tlie 
petitioner ov>ne of the petitioners, and the 
corporation making an aflidavit is im- 
possible. But the Act, sec. 154, says that 



proceedings shall be conducted in the manner 
and subject to the rules contained in the 7th 
schedule, or as near thereto as circumstances 
sdmit Tliis latter qualification, I think, 
enables the Court to dispense with the letter 
Df the S('liedu1e, wliit^li would defeat the spirit 
of theact In FortuneCupptr Af,Co,,iHreL,lL, 
10 Eq., 390, the Court dispensed with the afli- 
davit of petitioners under a i^anUlel Act, 
when their absence made comiiliance with 
the rule veiy inconvenient Other affidavits 
were allowed to be used for coniorations, 
under an Act verbally reiiuiriiig the affidavit 
of parties — A'tn^/on/ v. Oreat IVeiiierH BaUtcaif 
dnnpany, 16 C. B., N.S. 761. CaUhrop m re, 
L. R., 3 Cli. App. 252, decided tliat a corpora- 
tion might be petitioncis in bankruptcy, 
though the Act required proceedirigs on the 
oath of the petitioner. In Lfcky, in re, 3 W. 
W.,and A'a. 1.42, Iheldthataninconwrated 
company could not be petitioners in insol- 
vency under a similar difficulty ; but there 
the affidavit was required in tlie body of tlie 
Act without mitigating words, such as "as 
near as cinrumstanoes admit,'* and the full 
Court intimated that I might liave acted on 
the agent's affidavit I order case to stand, 
with liberty to bring an action. 

Solicitors ; Parton and Hellins, for the pe- 
titioners; Mallcson, England and Stewart, 
for the respondents. 



SAWTBBS V. KTTX. 

Infant — (hmpremiie 0/ Mnit — Biferenet f# 
Magter 0$ tp henejitjtf U^mnt, 

This was an administration suit in refer- 
ence to the estate of the late Rachael Wat- 
son, previously Rachael Sawyers. Subse- 
quent to this suit, her husband, John 
Watson, instituted a suit against the trus- 
tees of his wife's separate estate, claiming 
certain sums as due to him, and the Court 
made a decree for the taking of the accounts. 
Mr. Watson subsequently assigned his in- 
terest to ^r. P. Hanna, but refused to cany 
on the suit, ss he hsd compromised it An 
application by Mr. Hanna to carry on the 
accounts in the name of Watson was refused, 
{WaUtm V Kyt€ exp. /Taima, 2 A. J. R 41) 
and another suit of Hanna «. Oihnonr was 
then instituted, to establish liis light ss 
sssignee of Watson. It was now desired 
to compromise this suit^ and Mr. Hanna had 
agreed to take £l,65a All the adult persons 
interested had agreed to these terms, but 
there was one infant, Rachel Watson, and a 
reference was desired to the master, for on 
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tnquiiy as to whether thisoompromiae would 
be for the infant's benefit 

Mr. Webb for the plaintiff, Mr. Moles- 
worth for Rachel Watson. Mr. A'Deckett, for 
other parties, consented to tlie order for 
reference. 

His HovovB made the order as asked. 

Solicilon; Anderson and Saudilanda, f6r 
plaiDliir ; Trollops and Wilmoth, for the 

TuBSDAT, April 8. 

SmiNOS IX BANCO— BAflTKB TBBII. 

(Before their Honours Mr. Justice Barry, Mr. 
Justice Williams, and Mr. JosUce Fel- 
lows.) 

IN BB JOHB RATES. 

Military and Natal Dlieipline Aet, 1870. 
No. 389, »eet, 2,'^An infant U a ^penon"^ 
within tkh itetinn, and may enter into an 
en§a§ement to itrre, 9iritkont parent' » con* 
$ent — Apidieation hy parent for hi» dii* 
charge^ ntft entertained, 
This was a return to a writ of haheM 
earpHi, directed to the oiHcer in chaT¥:e of 
the steamship Cerberus, now lying in Ilob- 
son's Bay, commanduig him to bring up the 
body of John Uayes, and sliow tlie cause of 
his detention. The application for the writ 
was made by Mrs. KUen Wolkerden, of 
Garlton, the mother of the lad. From her 
affidavit it appealed tliat in December, 18G9, 
she was the widow of Patrick Hayes, of 
Errol-street, who died in 1866, and who was 
the father of the lad John Hayes. On 
the 15th of December, 1869, not being 
able to control the boy, she hod him 
brought before Mr. Panton, then police 
BBSgistrate at Melbourne, who sent young 
Hayes for three yean to an industrial school 
in the steamship Nelson. The time for 
which the boy was sent to the school had 
expired, and he had asked his mother iier- 
aonally and by letter, to have him removed 
from Uie steamship Cerberus, on board of 
which he has since been detained. She had 
applied to one of the officers of the Cerberus 
for him, but her application was refused. 
She stated that she was married to her pre- 
sent husband, Mr. Walkerden, two years ago, 
and both were desirous to have the custody 
d the boy. 

The return to the writ was made by 
Cbptain W. H. Panter, the senior naval 
officer, in command of Her Majesty's 
Victorian turret-ship Cerberus, and he re- 
tBmed~"That after the comuig into opera- 

April 16^ 187& 



tion of the Act of the Parliament of Victoria 
Na 889, John Hayes, the person named in 
the said writ, was engaged by me, by direc- 
tion of the Governor of the colony of Victoria, 
to serve Her Majesty in the capacity of a 
fifst-class boy, in the naval forces of Victoria, 
for the term of five yean from the De- 
osmber, 187% at the wages of 6d. a day for 
the first year. Is. a day for the second year, 
la. 6d. a day for the third year, 2b. a day for 
the fourth year, and 2b. 6d. a day for the fifth 
year of the said term. And the said John 
HiQfM did freely and voluntarily engage to 
■tnre Her Majesty in the said capacity, and 
did at the time of entering such service take 
and subscribe the oath mentioned in the 
flnt aehedule to the said Act, before me, the 
officer commanding Her Majesty's Victorian 
Kaval Forces, appointed bf the saUi Go- 
vernor, by commission under his hand and 
the seal of the colony of Victoria." 

Mr. Billing appeared to support the return, 
Mr. Duigan for the applicant. 

Mr. Duigan moved that the boy be dis- 
charged. He contended that the return 
showed no reason for his detention on board 
the Cerberus. He was sent on board the 
Nelson by the order of a magistrate to 
undergo three yean' detention. That time 
had expired, and, without communicating 
with the lad's motlier, he was token on board 
the Cerberus, and a ceremony of making a 
contract was gone through, by which he en- 
gaged to serve the Crown for five years. 
He maintained tliat the Government was not 
competent to make any sudi contract 
with an infant The section under which 
the contract was supposed to have been 
made was clause 2 of tlie Military and Naval 
Discipline Act No. 389. That section enacted 
that the Governor '* may engage the services 
of any ptmonn to ser\'e in the military and 
the naval forces of Victoria upon the terms 
and conditions hereinafter contained." The 
conditions referred to included the taking of 
an oath of allegiance by the person engaged. 
Under the Na\'al Act in Kiigland, boys wen 
treated as boys ; hen they wanted to tnat a 
boy as a man, and make him caiNible of 
entering into a contract like this. One of 
the conditions of the contract being the 
taking of the oatli of fealty, it could not be 
entered into by a boy ; for the authorities 
laid it down that an infant could not do fealty. 
The Legislatun took particular can to pro- 
tect tlie interests of boys in entering the sea 
ser\'ice. The Mercliant Shipping Act 17 and 
18 Vict No. 104, contained most elaborate pro- 
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▼iaions for indentures being entered inta 
Sect 142 required thai where the boy was 
bound bj the o\'eneers of the poriah, the in* 
denturea were to be witneaaed by two juaticea, 
who were to aatiafy themaelvea that the boy 
waa over 12 years of age. He therefore aub- 
mitted tliat '* peraona " in aec 2 meant per- 
aona comiietent to contract Here the boy 
waa under 12, and up to Uiat age hie parents 
were entitled to hia custody. That " iierson*' 
could not include a minor waa ahomi hf 
aec. 31, which contained the proviaion that 
in the event of any peraon being killed or 
wounded such wounded person, or the widow 
or family of anch peraon killed, shall be 
entitled to a penaion or gratuity. A boy 
could not have a widow or family. 

Mr. Justice FxLLowiL—By the same reason* 
ing the provision could not apply to a single 
man. 

Mr. DuiOAN said that there was no doubt 
that contracta for a boy'a benefit could be 
enforced. But this one could not be said to 
be for his benefit 

Mr. Justice Fellows*— Not if he gets 2b. 
6d. a-day? 

Mr. DuiOAir.— Not in a colony where he 
could earn £1 per week. It could not be 
said that on apprentioesliip to the sea was 
for a boy's benefit although it might be for 
the benefit of his country. A sailor's life 
was one of extreme hardship and depri- 
vation, and a boy ought not to be sent to 
it without tiie consent of his parents. In one 
case B. v. Tarbe, Foster's Crown Law 70— a 
lad was found guilty of murder, and was sen- 
tenoed to death, but on account of hia youth, 
hs was not bongsd, bat rsosiTed a free 
pardon on condition that he entered His 
Blajesty's sea service. A service that a lad 
was pardoned on conditions that he entered, 
could not be said to be a beneficial one to 
which to send a boy. He referred to the case 
of Beg, V. Lord, 12 Q.B. 757, to show that the 
Court rigidly preserved the rights d 
minors. 

Mr. BiLUMO maintained that a contract lor 
hiring and service, if beneficial to an infimt, 
would be sustained. It waa one of the oom« 
monest contracta entered into, and did not 
require the aaaent of a parent or guardian. 
As to the kllUng and wounding section, it 
waa well known that midahipmen of very ten- 
der years entered the service, and when they 
were wounded in engagementa th«y received 
an allowance aa "smart money." It would 
be absurd if Her 9Iaiesty could not employ 
young persons In lier naval forces. 



Mr. Justice BAmar.— She may, if she gets 
the consent of the parents. 

Mr. Billing.— But this boy "freely and 
voluntarily " engaged. 

Mr. JuHtice Barrt.— How could he do that 
when he was not »Mi JurU f 

Mr. Billing.— The parent may ratify tha 
act of the aon. 

Mr. Juatice Barry.— It is not suggested 
tliat there haa been any ratification here. 

Mr. Billing repeated hia argmnont that 
the contract for hiring and aer\ice was bene- 
ficial to the lad ; that he might enter into It 
independently of his parents; that tba 
mother could not prevent it, and had no 
power to interfere. 

Mr. Justice Fkllowm referred to section 
11 of the Act which provided Uiat the terms 
of the Mutiny Act were to apply to this naval 
force. Under that Act a boy engaged wider 
18 could be kept to 28. 

Mr. DuioAN replied that the Mutiny Act 
only api^lied when the men were aaaembied 
for service. Even if the Mutiny Act were 
i^iplicable, it could only refer to Inatances 
where boya entered the ser\'ice legitimately. 
In Uiis instance the boy was taken into the 
service by means little short of fraud. 

Mr. Justice BAsar.— Where Is the evi- 
dence ci fraud ? 

Mr. Duioan.— The boy was Intheeustody 

of the law for three years ; at the end of that 
time he waa taken from the Industrial 
School and put on board the Cerberus, and 
was threatened with imnishment if he did 
not take the oath. 

Mr. BiLLiNcr was Instructed to deny that ; 
he took the oath voluntarily. 

Mr. Justice Barrt.— Cannot the oath be 
treated atf surplusage ? 

Mr. Duioan aaid that if the oath was not 
tsken there waa no contract under the Naval 
and Military Discipline Act, and the Govern- 
ment would have to obtam an indenture o 
spprenticesfaip. 

Mr. Billing said that every effort was 
made to find the boy's mother, and the lad 
was tsken on board the Cerbttus to keep 
him from wwse. 

Mr. Justice FiLLOwa— I understand yoi 
to put this as a case of hiring and servlos. 

Mr. Bilung.— Yes, a statutory hiring. 

Mr. Justice Fillows.— Well, Is not thli 
contract to be construed like every othei 
contract ? You may be entitled to his ser- 
vices, but are you entitled to the custody ol 
hispeison? 

Mr. BiLLuro replied that a contract of thia 
kind waa different from one in private life. 
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Unless they had the custody of the person, 
they could not have the serrioes. 

Mr. Justice FtLLOwa^Yon have a right to 
his services if he voluntarily remains ; if he 
does not choose to remain, bat runs away, 
he commits an offence for which he may be 
punished. In the same way as an agricul- 
tnral labourer, say, who made a contract of 
service might be punished for deserting it. 
But he gives his employer no right to the 
custody of him. 

Mr. Billing said that if the Crown were 
not entitled to detain soldiers and sailors, 
they might all desert 

^ter deliberating a few minutes, the Court 
gave Judgment refusing to discharge the 
boy. 

Mr. Justice Baebt said,~It iqypears to us 
that this boy must be remanded. A minor 
may even without his parents' consent volun- 
tarily hire himself, and if the contract is for 
his benefit it is one which during his 
minority is voidable and not void. The 
present application is hy the mother and not 
by the boy himselt and the facts appear to 
be that he voluntuily engaged himselif for a 
valuable consideration ; the wages paid to 
him appear to be liberal, and he is in a ser- 
vice in which he receives the benefit of an 
education in a variety of ways. He receives 
not merely the literaiy education to be ob- 
tained by a boy at school, but also an educa- 
tion in a very important profession. There 
is nothing to show that he was imposed upon 
in entering this i^ofession ; nor that he 
was under any duress. If there were, this 
Court has the power to interpose and protect 
him. It is a third person who makes this 
application, and we do not think she can be 
allowed to interfere. 

The lad, who was in court in charge of an 
ofllcer of the Cerberus, was then remanded. 
After he left the court he made his escape 
from the ofllcer. 

Attorneys : M*Kean and Wilson for the 
applicant; Gumer for the respondent. 



Satubdat, Mabch 20. 

khullt. haddov. 
Breach of pramUe 9/ marriage^-Afrard pf 
dmmoffei niuUrarbitration — CbtUinHnnce rf 
aetion, far exj^eme ef Journey tahtn 0t de- 
/e9uUtiU*$ rcquut'-'IHem ef award— EqMV- 
table rejdieatiom that plaintiff had net 

been allowed te etate amount to arbitrator, 

Jhmurrer. 

Demurrer to replication. 

Apbil 16, 1873. 



Mr. Williams for the demurrer; Mr. Higin- 
botham and Mr. Dnigan for the replication 

DecUtration for money payable by the de- 
fendant to the plaintiff for money paid and 
expended by the plaintiff foi the defendant 
at his request The particulars were for £860 
expenses of a voyage to England and back 
Inl869, and expeusesin England. Plea— That 
it had been agreed by the plUntiff and the 
defendant under seal, to refer It to arbitra- 
tion to determine the amount of damages 
which the defendant was to pay plaintiff for 
breach of promise to many; that the arbi- 
trators might take into consideration in 
assessing their damages matters that would 
be proper for consideration by a jury ; and it 
was admitted among other things to tha 
arbitrators that the voyage to Europe was 
undertaken at defendant's request; that 
the umpire had awarded £1,000, which sum 
had been paid by the defendant and that 
the umpire considered the expense of the 
voyage to England in making the award. The 
pkdntiff put in a replication on equitable 
grounds, that she hod not been allowed to 
state the amount of tlie expenses to the 
arbitrator, nor the circumstances under 
which defendant requested her to go to 
England. To this replication there was a 
demurrer. 

Mr. Williams said that the real question 
was whether the plea was a good one. Were 
the expenses of the pUiintitr a proper matter 
to be considered by the umpire ? 

Mr. Justice FxLLowa— It is quite a separate 
and independent contract If there had not 
been an express promise to pay the expenses 
I concede that it might form matter for the 
consideration of a jury. It is like giving a 
plaintiff in an action for the breakinit of one 
contract damages for the defendant break- 
ing another. 

Mr. Williams said the plaintiff liad ad- 
mitted that the umpire might consider the 
expenses, and she had taken the money. 
Suppose the case were reversed, and a man 
was the plaintiff. If after he had furnished 
a house, the match was broken off, the juiy 
could consider, in estimating their damages, 
the expenses of furnishing the house. The 
man could not sue separately for those ex- 
penses, and it was just the samehere. The 
plaintiff was trying to get the money twice 
over. 

Mr. IIiGiKBOTHAM Submitted that tlie plea 
was bad, on two grounds. It did not appear 
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that the expenses were oonsidered hf the 
umpire, and even if he did include them, he 
had no authority to do aa 

Mr. Justice Fellows.— If the umpire in- 
cluded it in his award, would it not be a bar 
to the action ? Smiik «. /oAiuoji, 15 Kast 
its, draws a distinction between the re- 
ference of a distinct case, and a reference of 
all matters of difference. In the latter case, 
even if the matter is not brought before the 
arbitrator, the plaintiff cannot sue. 

Mr. IIionrBOTHAM.— It does not appear 
from the plea that the umpire did take this 
matter into consideration. 

Mr. Justice Fsllows.— It is immaterial 
whether he did or not if he had the power to 
dosa 

Mr. HioiKBOTHAX contended that he had 
not the power to do so. If the evidence of 
the expenses were tendered at nm prina Uie 
Judge would refuse io receive it 

Mr. Justice Wiluaxs.— Is it equitable if a 
plaintiff has been paid once that he should 
be paid again. 

Mr. HiGiKBOTHAX did not say that ho 
should. 

Mr. Justice Wiluaxs.— But the plaintiff 
will be paid twice in this case. 

Mr. UioiitBOTHAX said that it did not 
appear on the pleadings that plaintiff would 
be paid twice. This was a different cause of 
action to that on which the arbitrators had 
decided. If it was the same cause of action, 
the Court would stop it by injunction. 

Mr. WtLLiAlts replied* 

Judgment was delivered iu this case on 
April 10. 

Mr. Justice Baset said.— The declaration 
contains a count on a promise to marry, and 
a count for money paid. The defendant pleads 
to the last count an agreement that the da- 
mages for the breach of promise in the first 
count should be ascertained by arbitration, 
and that the referee in assessing the amount oJF 
damages might take into consideration all 
matters on either side which would be pro- 
per matters for consideration by ft jniy in 
assessing damages in an action for breach 
of promise of marriage, and that the referee 
included this claim in his award. To this 
plea there are two replications. The first 
was given up on the aignment, and the 
second states facts to show that it was 
impossible for tlie arbitrator to have taken 
the claim in the second count into his con- 
sideration as alleged in the plea. We think 
this replication bod, on tlie simple grounds 
^Uiat if this claim could have been treated as 



the subject of damages it ought to have been 
so treated, and in that aspect it was imma- 
terial whetlier it was or was not included in 
the award {Smith v. JohimoH, 15 East, 213 ; 
DuHH V. Murray t 9 B. & C, 780), because no 
action can be maintouied for the recovenr of 
further damages in respect ot a cause of action 
for which damages have already beengiven by 
arbitrators— C((W o. Dmrdm, 12Q.B., 576w It 
is not like the case where " all matters in 
difference" are referred, in which case mat- 
ters in difference not brought before the 
arbitrator may be subsequently sued for— 
Ravet V, Fanner, 4 T.R., 146 ; Thorpe 9, 
Cooper, 5 Bin^ 129. Here the siiecitic matter 
of damages for breach of contract was sub- 
mitted, and after an award on such contract 
no further claim on it caii be maintained — 
Emerg v, Webder, 9 Kxch., 242. We are, 
however, of opinion that these damages were 
not cognisable by the arbitrator, and, conse- 
quently, that the plea is bod. The claim is 
a distinct and independent cause of action, 
and instead of its being a loss flowing from the 
breach of promise it is in reality a gain. Had 
the parties married, she (the plaintiff) could not 
have sued her husband for the debt During 
the marriage the right to bring an action 
would have been suspended, and such a right 
once suspended is extinguished— /brtf v. 
Beech, 11 Q.R, 867. The error is in the 
award, which should not have included the 
amount, but that is not a matter to be 
remedied by defending this action— (7oo(ffHaii 
V. Pocock, 15 Q.B., 576w The pUiintiff is 
therefore entitled to judgment 

Attorneys: M'Keau and Wilson for the 
plaintiff; Clayton for the defendant. 



WSDXEHDAT, ApRIL 9. 

(Before their Honours Mr. Justice Barry and 
Mr. Justice Williams.) 

WERE v. MU8T0N. 

Contract, — Order to bttf shares at di$ereihm 

— lfl$e in price. 

Rule tii«i for a nonsuit or for a new triaL 

Mr. ViUeneuve Smith and Mr. Williams in 
support of the rule ; Mr. Wrixon and Mr. 
Cock showed cause. 

The plaintiffs sued on a first count for 
money paid to the defendant's use, and on the 
second for not accepting shares which he in* 
structed the plaintiffs to purchase for him in 
tlie Great Extended Hustler's Reef Company. 
Defendant pleaded never indebted, that he 
did not promise to take the sharesi and thai 
plaintiffs did not buy the sharai for him. ThA 
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oontnict sued upon was contained in tele- 
grams that paned between the plaintiff in Mel- 
boame and tlie defendant in Sydney. At 
U.40 a.m. on 22nd August, 1872. plaintiff 
telegraphed to defendant, '*Kise in Pups, 
buyers fifty-five, sellers fifty-eight" On the 
same afternoon defendant replied—" Buy one 
hundred Pups at discretion ; Bands, five ten ; 
Pups, fifty-five." The telegram arrived late 
in the evening, and the plaintiffs replied, 
"Cannot supply to-night under GO. Will do 
best to-morrow morning." Defendant tele- 
graphed on the 23rd—" Sellers GO ; delay buy- 
ing if market likely to recede. Telegraph 
cause of rise. Your advice." Defendant tele- 
gmphed again on the same day—" Buyers 80, 
excited market; anxiously awaiting your 
telegram, constant adnce of Melbourne quo- 
tations imperative." On the same evening 
the plaintifl's telegraphed to defendant— 
" Pups opened strong, sales five ten ; secured 
50, five guineas, and told they will go higher." 
And at a later hour they sent another tele- 
gram—" Secured second 50 Pups, £5. Great 
excitement here, large body stone showing 
gold struck in sinking shaft Remit pay- 
ment" These lost two telegmnis, it was 
stated, reached the defendant together. Tlie 
shares subsequently went down in price, and 
defendant refused to take delivery. He 
contended that he had limited the plaintiffs 
to purchasing at 558. to 588., and lie was not 
bound to take those bought at lODs. or lOOs. 
The plaintiffs maintained, on the other 
hand, that a discretion was given to them as 
to the price to be paid, and that the price— 
"56s. to 588. "--mentioned in the telegram 
was only the Sydney quotation. It was on 
this ground the nonsuit was claimed. Tlie 
new trial was asked for on the ground that 
there was a mistake in the verdict ; when the 
juiy came in they said they found the value 
of the shares as GOb. This was entered as a 
verdict for plaintiff for £3 per share on tlie 
100 sliares— that is to say, verdict for the 
plaintiff, damages £300, appeared on the 
record. It was submitted that this was an 
error that could' only be rectified by a new 
trial. 

The Court held that the plaintiff could 
not be nonsuited. There was evidence of a 
contract on the ]iart of the plaintiff to pur- 
chase the shares and of a breach of the 
contract by him. At the same time it was 
plain that a mistake had been made in the 
verdict, and there must be a new thai. 

Mr. Wbixon asked the Court to throw out 
some suggestion as to a settlement The 
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plaintiff was willing to take a verdict tliat 
would carry costs. 

Mr. Smith said tliat he would not consent 
to any such terms. 

Mr. Justice Babbt said the Court could not 
interfere, but it would be better for the parties 
to come to an arrangement 

Attorneys : J. M. Smith for plaintiff ; Kid* 
■ton for defendant 



YOUKO T. THX BOABD OF LAVD AKD WORKS. 

QnUruet, — JJtiWUiget for breach — jDejfrecia' 

Hon of plant nHonred-^Intereit oh pctutU 

ties and dejfotittf too remote. 

Rule nisi to increase damages by the sums 
of £80 12s. Gd. and £254 2s. lOd. 

Mr. Adamson, Mr. Webb, and Mr. Williams 
in support of the rule ; Mr. Billing, Dr. Mad- 
den, and Mr. Box showed cause. 

The action was brought to recover damages 
for a breach of contract for the construction 
of some works in connexion with the Gee- 
long water supply. The jury gave a verdict 
for phiintiffs for £4,122 lis. 8d.; in addition 
to which they assessed contingently £80 12s. 
6d. for depreciation of plant, and £230 2s. 
lOd. for interest on the penalties and deposit 
retained by the Government, and it was 
these last two sums the plaintiffs wished 
added to their verdict 

The Court was of opinion that the £80 12s. 
6d. for depreciation of plant should be al- 
lowed ; but that as to the other item the 
damages were too remote, and could not be 
allowed. 

The rule was therefore made absolute to 
increase the damages 1^ £80 12s. Gd., without 
costs. 

Attorneys : Wybum for plaintiffs ; Qomer 
for defendants. 

HAMILTON V. WALKER. 

Affv Trial, — Refnsed where plaintiff on the 
argHinent of the rHle, remits the damages 
improperly awarded to him' hy verdict. 

Rule nisi for a new trial, on the ground of 
misdirection. 

Mr. Wrixon and Mr. Pur\'es showed cause, 
Mr. Walker in siip]x>rt of the rule. 

Plaintiff claimed £311 188., as due to him 
on a bill of exchange for goods sold, &c. The 
defendant was indebted to the plaintiff some 
£700 ; and as a security for this, the latter 
took a policy of insurance to that amount 
over defendant's sV>re. During the cur- 
rency of the i)olicy, a fire took place, but 
there was some informality in the policyi snd 
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plaintiff nsraed to take £400, instead of 
£700. The defendant alleged tliat this was 
taken as for tlie whole debt This the plain- 
tiff denied. There was also another plea, 
that as to £58 7s. 6d., a hill of a person 
named Hayes was taken for and on ac- 
count of the debt The plaintiff replied, 
taking issue on that It appeared that the 
bill was dishonoured after it came to plain- 
tifi'*s hands. The judge, in summing up, 
treated the plea as if it was one that the 
bill had been taken in satisfaction of the 
debt, and asked the jury if they believed that 
the plaintiff had so taken it The Jury found 
for the plaintiff, damages £906. 

It was argued for the plaintiff that the evi- 
dence was suflicient to show that the plain- 
tiff had not taken the bill at all on account 
of the debt, but had only received it for 
collection ; that there was no necessity there- 
fore to put in a replication, stating that the 
bill was dislionoured, and that notice was 
given to defendant 

Mr. Justice Williams expressed an opinion 
tliat the evidence was not sufficient to sup- 
port the replication, that there should have 
been a replication stating the dishonour. 

Mr. Wnixoy said that in that case he 
would give up the £68, and allow the verdict 
to be reduced. 

Mr. Walker contended that the plaintiff 
was entitled to a new trial, and cited the 
following cases to show that a new trial 
would be granted in cases where there was a 
misdirection, which went to the whole 
Ttcotd-T-Miarl of Ma/eeleHJUld v. Bradley, 7 
M. k W., 570; Iluichkon v. Piper, i Taunt 
566 ; BerHMcoM v. Fart^nrother, 3 B. & Ad., 
$73; Mahony v. Fraai, 1 C. k M., 325; 
TUikler V, Rowland, 4 Ad. k 'EM, 868; 
WUnon V. RaataU, 4 T. R., 753. 

Mr. Justice Barry said there was nothing 
to prevent the plaintiff remitting damages 
improperly given to him, and the rule for a 
new trial was therefore discharged on ths 
plaintiff's consenting to reduced damages by 
£58 7s. 6d., and paying the costs of the rule. 

Attomcys : Wisewould and Gibbs for the 
plaintiff ; Clcvcrdon and Eggleston for the 
defendant 



PLUMMER V. FLETCHER. 

jHrlet Statnte AmeHdmcMt Act, No. 445, He, 
3. — Ca»e Met doten for trial before jtidye^^ 
Order wade for trial by jury without 
notice to defendant of ajfplieatiof^^ Verdict 
for plaintiff set aside. 



Rule ni$i to set aside a verdict given lor 
tlie phuntiff for £42. 

Mr. Box showed cause : Mr. Finn in sup- 
port of the rule. 

The action, which was for goods sold, 
was set down for trial on 6th March at 
the Uite Nisi Prius sittings before a 
Judge alone, without a Jury. When the 
case was called on, it was objected for 
defendant tliat he had not received proper 
notice of trial— that the only notice of trial 
provided for by hkw was notice under the 
Common Law Procedure Statute for trial 
before a Jury. The plaintiff's counsel gave 
way to the objection, and said he should ask 
the Judge to make an order for a trial before 
a jury. Defendant's counsel disputed the 
right of tlie Judge to make the order, and 
retired from the case. The application was 
made on 7th March in chambers, in the 
absence of defendant, to whom no notice had 
been given. The Judge adjourned the ap- 
plication to the court and then made the 
order. The trial proceeded in the absence of 
the defendant, who was only served with the 
order for the trial several hours after the 
verdict had been given against him. It was 
this verdict that defendant now sought to 
have set aside. The rule was informal as 
not referring to the affidavits stating the 
facts, but the Court allowed it to be amended. 
The question turned on sections 3 and 4 of 
the Amending Juries Act of last session, Na 
445. Sec 3 was as follows: — " Save as 
hereinafter provided, all issues of fact in any 
civil action shall be tried and determined, 
and damages may be assessed therein, when 
necessary, in open court by any judge who 
might otherwise have presided at the trial 
thereof by jury, eithei with or without the 
assistance of any other judge or Judges of 
the Supreme Court, and the verdict of such 
Judge or judges shall be of the same effect as 
the verdict of a jury, save that it shall not be 
questioned upon the ground of being against 
the weight of evidence, and the pro- 
ceedhigs upon and after such trial and 
determination as to the power of the 
Court or judge the evidence and otherwise 
shall be the same as in the case of trial by 
jury, and the provisions as to pleadings and 
practice contained in any law or rule of Court 
now or hereafter to be in force relating to 
actions in the Supreme Court, shall, so far as 
the same are or may be made applicable, 
extend and apply to all proceedings to be had 
or taken under this Act" Section 4, " Any 
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plointiif or defendant in any action in the 
Supreme Court in its common law jurisdic- 
tion, may at any time not less than eight 
days or by order of a judt^e at any time before 
tlie day fixed for hearing, serve a notice upon 
the defendant or plaintitt', or where no such 
notice shall luive been served a judge may at 
any time order that the trial or inquiry shall 
take place before a jury, and thereui)on it 
slioll be tried before a jury as heretofore." 

Mr. Box urged that the plaintiff had a 
right to ask the judge to order the trial to be 
held before a jury. The case was proi)erly 
brought before the judge in the iirst instance. 
The machinery of the Act was sufficient to 
have the case tried before a judge alone, and 
the Court would not be astute to nullify the 
provisions of the Act when it was possible to 
read it and the Common Law TixHiedure 
Statute together. It was true the only 
notice provided for by the statute was for 
trial before a jury ; but reading the two Acts 
together the same notice wouUl do for trial 
before a judge. Under the County Court 
Statute, where there is an apiwal to the 
Sui>reme Court, and a new trial is ordered, it 
is held before a judge of the Supreme Court 
without a jury. 

Mr. Justice Fjcllowii.— Unt there is no de- 
cision that notice of trial is not necessary. 

Mr. Justice Williams.— There is no doubt 
tlie trial ought to be held if it can be held. 
But the difficulty is whether the language of 
the Act ought to be extended. We have 
frequently held that we cannot and ought 
not to extend the langui^^e of an Act ol 
Parliament. 

Mr. Box went on to contend that sect. 138 
of the Common Law Ihtx^ure Act, which 
related to giving notice for trial before a jury, 
did not apply to the juries Act of last year. 

Mr. FiNX submitted that the trial which 
had taken place was altogether informal. In 
the first phice, the Act No. 445 could not apply 
to this case, in which issue had been joined 
before the act came into force. The Act was 
not retrospective. 

Mr. Justice Fellows.— The rule about a 
retrospective Act does notjapply to matters of 
procedure. It does not matter when issue 
was joined. 

Mr. FiNX then relied upon the fact that 
the order for a trial before a jury was irre- 
gular. He did not cai-e, for the purposes of 
the present case, whether there could be a 
trial before a judge or not He pointed out 
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that the order was not mode by the judge 
•MO fnotu. It was made on the application 
of the plaintiff. Now he submitted tliatsuch 
an application must be made before the day 
fixed for the trial, and at least noti<« of the 
application should be given to the other side 
in the usual way. By the Juries Statute of 
1865 a defendant could have a case tried 
before a jury of 12 by merely paying the fees ; 
bat here the defendant was deprived of his 
right to have such a jury by the order of the 
judge. What power had the judge, under 
the Act No. 445 or any other Act, to fix the 
number of jurors before whom the case was 
to be tried? 

The CocBT called on Mr. Box to show how 
an order made ex parte, without notice to the 
other side, could be valid. 

Mr. Box submitted that the judge could 
make the order at any time. A verbal order 
was sufficient, and there was no necessity 
o serve it on the defendant. 

Mr. Justice Baiiuv.— An order has a tech- 
nical meaning. It must be made on sum- 
mons, or, if made ex pari , should be served 
before it is acted vl\\o\\. Here the trial took 
place before the order was served. There 
ought to liave been an application to post- 
pone the trial till the onler was served. 

Mr. Box urged that the Act gave iwwer to 
the judge to make an order at any time. He 
could do so after the case had been entered 
upon. 

l^Ir. Justice Fellows said that at one time 
he thought the judge could oi-der a trial 
before a jury of his own motion. But he was 
now inclined to tliink that the strict hinguage 
of the section deprived him of such a power, 
and that there must be an application by one 
of the i»arties, 

After sonic further obsenations from Mr. 
Box, 

Mr. Justice Baruv said that the C^urt was 
not bound to go into the lttii;$er question that 
luid been raised in the cruse. But on this 
INirticular ground, that the order for a trial 
before a jury was drawn up ex padie, as no 
summons had been served to bring the de- 
fendant before the judge, the trial which 
took pla<« on that order was irregular. It 
was held before a foreign board, and not be- 
fore a properly constituted tribunal. The 
rule would be alisolute to set aside the 
verdict; but as the defendant had been 
obliged to ask the indulgence of the Court by 
amending the rule, no costs would be 
given. 
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Kale abaolnte, witlioat coats, to tet saide 
tlie vexdict 

Attorocjs: Andenon and Sandilands fot 
the plaintiff; Lowe for the defendant. 



ERRATUM. 

Readers arc requested to make the follow- 
ing oorroctioii : — Page 29, hcadiiote to Queen 
V. J^klmtm ex\i, Tk»matm, for Ka 359, read 
No. 845. 



MACDBRyOTT V. THK BAKK OF AUffTRALABIA. 

Bttuker — Lhtbilitg /or tfhkviumr tf hill 0f 
exchange^ ithrre chtqmm paid «« «li Aijf 
trAra i/wr — lieammahUs time U ttttrrtmin 
9i{^'rienrg efrkryuet. 

Rule Ni«4 for a new trial, on the ground of 
misdirection, and the verdict being against 
evidence. 

Mr. BilUiig and Mr. Williams showed 
canse ; Mr. Ireland, Q.C, and Mr, Iligin- 
botham in support of tlie rule. 

Tlie action was to recover damages for the 
dishonour of an acceptance of plaintiff. 
Plea that the moneys of the plaintiff in tlie 
defendant's hands aiiplicable to the payment 
of the bill of excliange were not suflicient to 
liay the same. 

Plaintiff luid kept an account at the bank 
for two years. The acceptance in respect to 
which the action was brought was given by the 
plaintiff to Wade and Co., of Oeelong, on 15th 
July, and was due 18th August It fell due on 
a Sunday, but, according to custom, it had 
to be met on the Saturday previoos. The 

phiintiff had £3 17s. 4d. to his credit on ths 
Friday, and shortly before 3 o'clock on that 
day he paid in cheques to the amount of £25 
3s. lOd., and cash £3— making a total of £33 
Is. ad. About 20 minutes to 12 on Saturday 
he paid in cash £57 lOs., and a cheque lor 
£12, making a total, assuming the cheques 
to be good, of £102 lis. All the cheques were 
drawn on banks in Melbourne. By the 
practice of the clearing-house, cheques paidin 
late on Friday are not sent to be cleared tall 
the following day at half -past 12, as there is 
only one clearing on Saturday. The cl e a rin g 
is not effected till 1 o'clock, and the cheques do 
not come back to the bank into which they 
have been paid till tlie Monday. In the 
present case, the bill was presented and dis- 
honoured before 12 o'clock on Saturday, and 
no inquiry was made by the Bank of 



Austiahisia as to whether the cheques would 
be met As a fact all the cheques were 
met ; and in the plaintilTs passbook, under 
date "August 17" (the Friday), he was cre- 
dited ikith the sums paid in on that day. 

Plaintiff, in his evidence, said tliat the 
ledgerkeepertold him that town bills would 
be treated as cash ; that he aaked the ledger- 
keeper, " will cheques paid in to-day meet 
bills due to-day T llie ledgerkeeper said, 
"Are they town cheques f Phiintiff said 
"Yes." The ledgerkeeper replied, "They 
wilL" The acceptance as returned to the 
drawer had tlie words, " effects not cleared." 
The Jury gave pbuntiff a verdict for £40. The 
misdirection complained of was in the judge 
(Mr. Justice Williams) having told the juiy 
that it was the duty of the bank to make 
inquiries before dishonouring the bilL 

(As Mr. Justice Fellows had advised in the 
case when at the bar, he took no part in the 
aigument). 

For the plaintiff it was urged that it was 
immaterial whetlier the direction of the 
judge was right or not The bank admitted 
they had money of the plaintiff's ; the ledger- 
keeper stated that town cheques would be 
taken as cash, and therefore the acceptance 
ought to have been paid. The plaintiff did 
not rely on the £12 paid in on Satur- 
day, as there was perhaps not time 
time to ascertain about it but without it 
there was £91 2s. to his credit on Saturday 
morning, and that was more than sufficient 
to meet the bilL In the CammerekU Bamk «. 
7'err^(ilryic«,July,18e9) the Court held that the 
entries in the pass-book, and the admissioii 
of the ledger-keeper that a mistake had been 
made, were sufficient to support a verdict for 
the plaintiff. The Court would not grant a 
new trial unless the defendants could daim 
a direction in their favour, and on this evi- 
dence the jury was not bound to give d^ 
fendants a verdict 

For the defendant it was submitted that 
the cheques had not been a sufficiently rea- 
sonable time in the bank to enable the bank 
to ascertain whether the money was available 
or not That was a question of fact on 
wliich the opinion of the jury should have 
been taken. The defendant was not bound 
to accept the cheques as cash. Plaintiff paid 
in his money subject to the rules of the busi- 
ness, and one of tlieae rules was that cheques 
paid in late on Friday could not come back 
till Monday. The misdirection was therefore 
not on a collateral point, but went to the 
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rery gift of the action, and there ought to be 
anewtriaL 

Mr. Justice Babbt said that it was un- 
necessary to reserve judgment in this case, 
as it turned out to be a mere matter of com- 
putation. The bill of exchange was for £89 
lOs. 9d. It fell due on a Sunday, and accord- 
ing to the law, it should be paid on the 
Saturday previous. On the Friday plaintiff 
made partial provision to meet the bill. There 
was £3 17s. 4d. ^to his credit at the bank. 
He paid in on Uiat day cheques and cash to 
the amount of £29 3s. lOd. On tlie follow- 
ing day he made further payments into the 
bank, and he inquired whether cheques 
would be received as available to meet the 
bill. It was said that that conversation re- 
ferred to previous transactions. Let that be 
■0. It was a matter for the jury to decide. 
They may have accepted it as relating to this 
transaction, or as having reference to a 
previous one. According to the compu- 
tation he had adverted to, it was immaterial 
in which way they regarded the conversation. 
According to this computation there was on 
Saturday morning to plaintiff's credit £33 Is. 
2d. He paid in a further sum in cosh on that 
day of £57 10s., making a total of £90 lOs. 2a. 
The bill being only for £89 10s., this left a 
bahince of £1 in plaintiff's favour. It was tlius 
proved that defendant had funds sufficient 
to meet the bill. It was said that defendant 
had, by the usage of bankers, a day on which 
to make inquiries to ascertain the value of 
the cheques. Let that be so. The pass-book 
afforded cogent evidence, that the defendant 
had credited him with the amount. 
Without going so far as to say that the 
statements in the pass-book amounted to an 
estoppel on the defendant, it afforded very 
strong evidence of the sum at plaintiff's 
credit, and that that sum was sufficient to 
meet the bill. It was unnecessary, there- 
fore, to enter into the laiger question as 
to whether the direction of the learned 
judge at the trial was right. It was an 
opinion expressed on a colhiteral point ; it 
was not of such a nature as that a bill of ex- 
ceptions could be tendered against it. The 
misdirection, if it were one, was on a 
collateral matter, and the verdict must 
stand. 

Mr. Justice Williams was of the same opi- 
nion. If the question he asked of the jury 
as to the duty of the bank was an irrelevant 
one, if the verdict could be sustained by 
other facts, then his direction might be treated 
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as surplusage. He thought the verdict could 
be so supported. There was ample evidence 
from the admissions of the bank, the oon- 
Tersation with the ledgerkeeper, that there 
were funds available to meet the bill, and 
it was therefore unnecessary to decide what 
was the duty of the bank in respect to the 
cheques. The jury were at liberty to infer 
that the conversation with the ledgerkeeper 
related to the whole account, for he was not 
called to contradict the phuntiff. Then there 
was the statement in the passbook made up 
by the bank that £29 3s. had been paid in to 
plaintiff's credit on Friday and £S7 10s. on 
Saturday. For these reasons he thought the 
verdict ought not to be disturbed. 

Rule for a new trial dischaiged. 
Attorneys : Sievewright for the plaintiff ; 
Klingender and Chanley for the defendants. 
Thursday, April 3. 

SITTIXOtt IN BAKCO— KA8TER TERM. 

(Before their Honours Mr. Justice Barry, 
Mr. Justice Williams, and Mr. Justice 
Fellows.) 

REG. V. MOUNT AND M0RUI8. 

Crtwet committed nhrMd—VZ and 13 Viet, 
eup, OGftifCt. 2 — Sttmc jfenalttf a$ "% Itipr 
now in force" in £HffhtNd^}\'hethe/* 
jtCHtdty in force atjfOintiHff ofwiid Act, 
Sec previous argument iu this case, nutCf p . 1* 

The questions reserved by his Honour the 
Chief Justice, as to the sentence wliich the 
law enables to be iiassed on llenry C. Mount 
and Wm. C. Mon*is, for manslaughter on 
board the brig Carl, were argued. 

Mr. Ireland, Q.C., appeared for the pri- 
soners; Mr. O'Loghlen, Crown prosecutor 
(with him Mr. Adamson and Mr. Cianiett), 
for tlie Crown. 

Tlie case stated by the Chief Justice was 
as follows :— 

" 'J'he prisoners, chari^cd with the niunlcr 
of a certain iiei-son, to the Crown prosecutor 
unknown, on board of liritish ship uiK>n the 
high seas, were tried lieforc iiic during the 
last Criminal Sittings in Mclhournc. The 
homicide was coniniittcd on tlic seas near 
one of the islands in the Polynesian group, 
and on board a Briti-sh ship. The trial was 
apparently had under the provisions of the 
statute 12 and 13 Vic, uip. IK>. lioth pri- 
sonci-s were found yuilty of manslaughter. 
After the verdict had been returned, the fol- 
lowing difficulty in i»oint of law arose :— By 
the 1st section of the statute, courts in the 
colonies are authorised to exercise the same 
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jurisdiction, kc., for trying, determining, and 
adjudging an offence like the present as by 
the law of the colony ought to have been 
exercised if such offence had been committed, 
&c., within the limits of its local jurisdiction. 
By the 2nd section (passed, apiNirantly, ns a 
liroviso),any person convitted of such offence 
shall suffer such and the same pains and 
penalties, lee, as by any law or laws now in 
force iiersons convicted uf the same M-ould be 
subject to in case such offence liad been com- 
mitted, and were tried, heard, detenu ined, 
and adjudged, in England. Several riucs- 
tions arise on this statute. iRt. Im sect ion i' 
a proviso merely to the jurifKliction conferred 
by section 1, limiting the imnishnient to that 
which might be imposed in Knghind ? 2nd. Is 
imprisonment in this country to be deemed 
' such and the same ' iN&ins and iienalties as 
'penal servitude' in Kngland? 3. Are the 
words ' now in force ' to be confinetl to the 
time of the passing of the statute, or in the 
event of the law having been rci)c;iled, to lie 
extended to the time of the reiiealing 
statute? Lastly, What sentences can be 
legally possed on the prisoncra ? It seemed 
to me that queries 1 and 2 ought to be 
answered in the aftirmative, and the first 
portion of the thinl in the negative. I have 
postix>ned the judgment until these ques- 
tions of law have been considered and deter- 
mined by the judges of the Supreme Court, 
for whose consideration I have now to sub- 
mit them. Should the Court decide that 
these points have not arisen on the trial, or 
do not form the subject matter of a case to 
be reserved within the statute, I have to re- 
quest their opinion on them as points re- 
served by a member of the Court, there being 
no mode of which I am aware of prosecuting 
a writ of error. The following cases are re- 
ferred to :—Jieff. V. Whelati, Ar(/us March 27, 
18G8 ; Jiej. v, Mellor, 1 Dea. and Dell, C. C. 
Channell 1)., p. 520 ; Jfeff, r. Faderwan, 
19 L. J., Ma. Ca. 148; Hff/. r. Afmihi, 3 
Cox, 447 ; Jietj. v. Byi^f, 4 Cox, C. Ca. 248." 

Mr. Ihel.vno said that the case was sup- 
lK)6cd to be stated under the Act 27 Vict, No. 
23.% sec. 380, the Criminal Law and Practices 
Statute. lie submitted that the Chief Justice 
had no authority nnder that section to state 
the case for the opinion of the Court. Tliat 
section provided that, "if on the trial of any 
l)er8on convicted of any indictable offence in 
or before any court of criminal jurisdiction, 
any question of difficulty in iwint of lawslmll 
have arisen, it shall be lawful for such Court, 
in its discretion, to reserve such question of 



law for the consideration and determination 
of the jud^xes of the Supreme Court, and in 
any such case to respite the execution of the 
judgment on such conviction, or |KMtiK>iie 
the judgment until such (fuefttiun of law shall 
have liccn coimidcrcd and dctenniiieil." lie 
nmintained that after a pica of guilty or a 
veiilict of guilty had liccn reconlcd, there 
was no l(»Mger any iiowcr in the judge to 
reserve a caRc. The trial was over 
so soon as the venlict M*a8 re<*ordetl. 
The question in this case did not arise 
till after the vcrdi«*t wtui rc<-onled. In Jteff. 
V, Jitfrue, 4 Cox. 248, the judges held that 
where a i»lea of guilty had lieen made and re. 
conled, there wtis no trial, and therefore it 
could not lie said that any rfuestion of difli- 
culty arose on the trial. So here no question 
occurred at the trial ; it all arose after the 
trial. 

Mr. Justice Fbllowm.— As I understand that 
and the other cases, where there is a plea of 
guilty there cannot be said to be a trial, and 
therefore a motion in arrest of judgment 
could not be made. A motion in arrest of 
judgment would arise from what occurred at 
a trial ; a demurrer would not. 

Mr. iRELAXa— In the present case the 
question of difficulty arose subse^iuent to the 
trial, not on the trial , and therefore tlie pro- 
vision of the statnte as to stating a case 
did not apply. Trior to that statute there 
was no iiower to state a case : the judge who 
presided at the trial 4'ould only consult with 
his colleagues and asi-ertain their opinion, 
and he might act uiioii it. Now, however, a 
judge could refer a matter of law arising at 
the trial to the Court If it was a matter 
api)earing on the rcconi, however, it was 
doubtful if he could reserve it This was a 
matter which would apiiear on the record if 
the judge iiasHCil an impro))er sentence ; and 
counsel were in this diflicult ixwition, that if 
he i>asscd an Illegal sentence, il was duubtful 
if a writ of enor would be able to rectify it 
Counsel wera now in this singular iiosition, 
of advising their Honours as to what advice 
they should tender to the Chief Justice. 

Mr. Justice ]3.\ uu v. —Kussell and Ryan's 
Uciiorts are full of such cases. 

Mr. Iu£LAND said that was before the Act 
enabling cases to be reserved. There was a 
wide distinction between a man being 
wrongfully convicted and wrongfully sen- 
tenced. He might be wrongfully convicted, 
and there would be nothing on the record 
to show it, but if he were wrongfully sen- 
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tenced it wonld appear on the record. To 
meet the first position an Act was i)a8sed 
enabling a judge to reserve questions of difK- 
culty arising at the trial. The other position 
might be met bj obtaining a writ of error. 
If this were a case, therefore, where tha 
judge had no power to reserve the question, 
he might refuse to take the atlvice of the 
judges. The ultimate decision rested witli 
him, and he only asked the opinion of 
the Court for his own guidance. The object 
he (Mr. Ireland) had in view in raising this 
question was this, that the judp^ who tried 
the case, and who asked for the advice of the 
other judges, must pass the sentence. 

Mr. Justice Babry.— The Criminal Law 
and Practice Statute authorises on^* judge to 
psM sentence on a iierson convicted before 
another judge. 

Mr. laiLAVO said if that were so, no doubt 
the ultimate object he had in raising the 
first point would be disposed of. It was a very 
curious state of affairs, however, if a judge 
who tried the case was to apply to the other 
judges for advice, and when they had 
tendered it to him another judge was to inss 
sentence. 

Mr. Justice WiLU.\Mrt.— I think the wonls 
of the Amending Crimhial Act arc that in- 
stead of the *'jud;j:e bcfoixi whom snoh 
offender shall be trietl there shall be I'cad the 
words any judge of the .Supreme Court.'* 

Mr. Ireland.— That only refers to cases 
where capital sentences are connmitcd by 
the Governor, and the Act originally pro- 
vided tliat the commutation of the sentence 
shall be notified to "the judge before whom 
such offender shall be convicted/* The 
amendii;g Act, instead of these last words, 
inserted "any judge of the Supreme Court.*' 
The main question, however, raised by the case 
was what sentence could be passed on the 
prisoners. The prisoners were tried under 
the Act 12 and 13 Vict, cap. OG, pas8e<l in 1H41I, 
and providing for the punishment of offences 
committed within the jurisdiction of the Ad- 
miralty. Tliere were several acts before this ; 
one was passed in the reign of William 
III., by which commissioners were appointed 
to try offences committed on the high seas, 
and tliese commissioners travelled about 
from one place to anotlier trying offenders. 
As the colonial empire became extendcil, it 
was deemed advisable to utilise the colonial 
courts, and accordingly another Act was 
passed, 4G Oeo. III., cap. 54, giving colonial 
courts certain powers. Follow^ins that was the 9 
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Geo. IV., cap. 83, which repealed 46 Gea III., 
and gave extended powers to the colonial 
court Ultimately the Act of 1840 was passed, 
and inasmuch as a jurisdiction was given 
over offences committed wherever tlie ad- 
miral could go, irrespective of whether the 
offenders were Uritish subjects or not, the 
Imperial Legislature delegated to the co- 
lonial courts the same powers as the 
Commissioners possessed under the Act of 
Will. III. Sec 1 empowered the colonial 
courts to deal with persons charged in 
■uch colony with offences committed on 
the sea, and they might deal with them in 
the same manner as if the offences had been 
committed on waters within Uie local juris- 
diction of the court of the colony. But pro- 
vision was made for uniformity of punish- 
ment; and to prevent a man getting six 
months in one colony for an offence for which 
in another colony he might be hanged, it was 
enacted by sec. 2 that persons convicted 
under sect. 1 should suffer the like punish- 
ment as they would receive in Kngland for 
the same offence. Sec 3 drew a distinction 
between offences iiartially committed on the 
high seas and iiartially in the colony, and 
those entirely committed on the high seas. 
It provided that where death happened in a 
colony from a wound inflicted on thehighseas, 
the offence might be inquired of, and dealt 
with in the same manner as if such offence 
luul been wholly committed within the colony. 
Where death occurred on the high seas, the 
lienalty was the punishment provided by the 
law of Kngland ; where death occurred in 
the colony from a wound inilicted on the 
high seiis, the ixinalty was such as might be 
provided by the local Legislature. Then 
arose the question which had embarrassed 
the Chief Justice. By the 12 and 13 Vict, 
cap. 9G, the punishment for manslaughter on 
the liigh seas was to be the same as was im- 
posed by any law " now" (that is in 1849) in 
force in Kngland. That punishment was 
regulated by 9 (ieo. IV., cap 31, and was 
fine, inipnsonment for four years, or trans- 
lK)rtation for life or for seven years. But 
since the 12 and 13 Vict, cap. 90, other Acts 
had lieen iNissed— IG and 17 Vict, cap. 99, and 
20 and 21 Vict, cap. 3, abolishing traiisix>rta- 
tion, and suljstituting iienal servitude for it 
The quc8ti9n now was whether these two 
later Acts applied to the colonies, and to 
offences cognisable by the colonial courts 
under the 12 and 13 Vict, cap. 96 ; 
wlictlicr, in fact, a sentence of penal servi- 
tude could be inflicted by the colonial courts 



77 



BEPOBTS.— You IV. 



ill lieu of transportation. He snlmiitted that 
the two Acts rcferretl to did not apply to the 
colonies; that the Court could not pass a 
sentence of itenol senitude ; that they could 
only pass the sentence of transiwrtation (the 
law existing in 1849), and that as transporta- 
tion had heen aholished and there was no 
machinery provided to cany out such a sen- 
tence, they could only pass a sentence of a 
fine, or of four years' imprisonmeut 

Mr. Justice Fbllows.— Why do not the 
Acts IG and 17 Vict and 20 and 21 Vict not 
apply to the colonies ? 

Mr. iRBLAKa— Because the colonies are 
not named in it By the Act 28 and 29 Vict, 
cap. 63, possed in 1865^ to remove doubts as 
to tlie ^"alidity of colonial laws, it is provided 
that no Imperial Act shall ai»ply to, the 
colonies unless there aro express words to 
say 80, or unless it can be so inferred by 
necessary intendment Ue maintained tliat 
neither by express words nor by necessary 
intendment did the Acts apply to the colo- 
nies. 

Mr. Justice Fellows.— Suppoae when a 
colony is settled an offence is by the law of 
England capital, and that law is repealed in 
England subsequent to the settlement, it is, 
nevertheless, sUU in force in the oolony ; for 
the English Act would not iM;»ply to the 
oolony unless it was expressly named. But 
how can you apply the same argument to an 
Act passed after the settlement dealing with 
an Act which does relate to the oolony T 

Mr. IBBLANO maintained that the colonies 
must be qiecially nimed before the amend- 
ing Acts could apply to them. Under the 
Actof 1840, and befora ths lA and 17 Vict 

and 20 and 21 Vict were passed, a Victorian 
Court could sentence to tranqiortation lor 
an offence of this nature. There was ampls 
machinery by which ths sentence of ths 
Court could be carried out The Ad 
5 Geo. IV., cap. 84» mada provision for tha 
transportation of offenders from Great 
Britain. It dealt with sentences passed in 
Great Britain, and allowed His Majesty, 
with the advice of his Privy Council, to ap- 
point phices beyond the seas either within 
or without His Majesty's dominions, 
whither offenders in Great Britain could 
be transported. Sec. 17 provided that 
offenders convicted in His Majesty's do- 
minions not witliin the United Kingdom 
aro liable to transportation beyond the seas, 
and whero thero may be no means of trans- 
porting such convicts to any of the places 
appointed by His Majesty in CouncS, mighty 



when brought to England, be imprisoned 
thero until sent on to the place where 
he was to serve his sentence. No means 
wero provided for sending a convict direct 
from tlie colony to the place of transporta- 
tion; he had to be forwarded wd England. 
Tlie colony had power to send the convict 
home, and when he was in England he could 
be sent on to the penal colony. Thus a 
complete system existed in 1849 by which a 
sentence of transportation could be put in 
force. But besides this Act there was another 
by which the colony of New Soutli Wales had 
power to transport fint offendere from that 
colony to other places. This power was 
distinct from the law by which old 
convicts— that is, persons who were 
transported from England, and again com- 
mitted offences in New South Wales, were 
deported to New South Wales. The Act 
which gave the power of transportation to 
New South Wales was passed in 3 WilL IV., 
and was therefore applicable to this colony, 
which at that time formed part of New 
South Wales. 

Mr. Justice Barrt.— To wlial places could 
such offendere be transported ? 

Mr. iRiLAKa— To phices appointed by Her 
Majesty under the Act of 5 Gea IV.— to 
Western Australia, for instance. There was 
thus a complete system of transportation 
provided, and the machinery to cariy it into 
effect By tlie Act on which this in- 
formation was based, the punishment 
for mansUughter was that provided by 
any law "now" in force in England. He 
relied strongly on the word " now." To ascer- 
tain wliat punishment could be inflicted, they 
must look to the law of England in 1840^ and 
not to the punishment subsequently provided 
for manslaughter. It was quite dear that 
transportation from England was now 
aboliriied ; there was no machinery to cany 
out such a sentence if passed in Victoria, 
and therefore the Court could not pass it^ 
but was forced to inflict the punishment by 
imprisonment or fine. He submitted the 
Court could not pass a sentence of penal 
servitude. If it was held that they could, 
the words " now in force " in the Act 12 an 
13 Vict must be read as "now or here- 
after in force." The h&w was a penal one^ 
and should be strictly oonstrued. If the 
Court passed a sentence of penal servitude, it 
was difllcult to see how it could be enforced. 
The Chief Justice seemed to think that im- 
prisonment within tha oolony would ba 
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•qniTAlent to penal aervitade in EnglancL 
But he (Mr. Ireland) anbrnitted it was not 

Mr. JueUce Wiluah*!.— Is not imprison- 
ment with hard Uibonr the same as penal 
■erritade? 

Mr. Irblano.-— No. There was a number 
of regnlations providing for penal discipline. 

Mr. Justice Fellows.— Is not the prison 
discipline the same ? 

Mr. lBBLAWD.~Na In one respect penal 
Mnritnde is rather better than the other. 
For by the 22 Vict cap. 25, a man is fumi- 
gated, and gets a new suit of clothes and £3 
when he comes out of prison. Most elabo- 
rate arrangements indeed are mode for the 
prisoners ; in fact, if penal servitude was in- 
flicted, the prisoners must be sent to Eng- 
land, unless they could find an establishment 
in Victoria conforming to the requirements 
of the Imperial statutes. And if prisoners 
were to be sent to England in that way, 
they would be bringing in a Criminals Influx 
Prevention Act. The Oliief Justice was en- 
dently of opinion that they could undergo the 
penal servitude in Victoria. 

Mr. Justice Fellowm.— And why not? 
Sec 6 of the 16 and 17 Vict cap. 99 provides 
that every person sentenced to peiial seni- 
tude may be detained in the United King- 
dom, or in any part of Her Majesty's 
dominions beyond the seas, or in any port or 
harbour thereof, -as one of Her Mojes^'s prin- 
cipal Secretaries of State may from time to 
time direct Why could not this be a place 
appointed under this section ? 

Mr. iBiLAinx— Because the regulations 
don*t apply to it. 

Mr. Justice Fbllows.— But this may be a 
place appointed for the confinement of offen- 
ders. There is no necessity to send the pri- 
soners to England. 

Mr. Ibblaxd.— That would be reviving 
tnmqportation again. 

BCr. Justice Fbllows.— In point of law, that 
may be so ; it need not be so in point of prac- 
tice. 

Mr. ImBLAHD.— Then this place would be 
appointed not only for persons convicted 
here, but for persons convicted elsewhere. 
The Court would be slow in arriving at such 
a conclusion as that They liad taken a 
great deal of trouble in getting rid of trans- 
portation, and they ought not to try and 
revive it If the Secretary of State was to 
fix this as a place to which prisoners might 
be sent A&y of the colonies could send tlieir 
convicts here. 



Mr. Justice Fellows.— No doubt in law 
thai might be so, but it does not follow the 
power would be exercised. 

Mr. iRBLAsro still contended that if a pri- 
soner was sentenced to penal senitude here, 
there was no authority to detain him in this 
colony, and no power to take him out of the 
colony. 

Mr. Justice Fellows.— I do not quite ap- 
prehend your reasoning, by which you say 
that the acts 16 and 17 Vict and 20 le 21 Vict, 
don't apply to the colonies, because they are 
not expressly named. Supposing the Legis- 
lature (say of this country) passed an Act 
creating a new offence, and declaring tluit it 
should be punished by imprisonment in the 
same manner as arson was punished. If 
the Legislature repealed the punishment in- 
flicted for arson, what would be the punish- 
ment for the nsw oienoe ? 

Mr. Ireland.— The same punishment as 
was previously provided for arson. 

Mr. Justitre Fellowh.— Hut if, instead of 
repealing the punishment for arson, the 
Legislature said that no i^rson in future 
shall be liable to imprisonment, would that 
not embrace both oft'ent^es ? 

Mr. IREL.VK0,— I imagine it would. 

Mr. Justice FELr/>WM.- Well, does not that 
come very near this cose ? 

Mr. IREL.VXD thought not The Acts of IC 
and 17 Vict and 20 and 21 Vict, were not 
repugnant to the previous law allowing trans- 
portation from the colonies. I1iey had no 
colonial a)»p]ication at all. Transportation 
might still go on from the colonies, although 
it was abolished from Great Britain, if the 
machinery hail not lieen taken away. 

Mr. Justice Fellowh.— An act passed before 
the settlement of the country applies here ; if 
it is subsequently repealeil in England, the 
h&w here is not affec*ted. But if, sniisequent 
to the settlement, a law is passed affecting 
all the colonies, and this Act is subsequently 
altered, does not the alteration affect 
the colonies also? If it is repealed it is gone 
altogether so far as the colonies are con- 
cerned, then why does not the alteration 
affect it in the same way ? 

BIr. Ireland submitted that as these Acts 
did not refer to the colonies exiiremly they 
could not be made to apply to them. Tliey 
referred only to England, and left the law as 
to the colonies uimltered. 

Mr. O'LoQHMCN, for the Crown, said that as 
to the preliminary objection that the Cliief 
Justice has no power to state the rase for 
the opinion of the judges, the prnrtice had 
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long pre\*aiM that one jmlffe c-onid luik the 
advice and oiMuion of the others : nnd m to 
the Sttioj^tion that one jml^e ronid not \wam 
sentence where anodier had tried, no 
authority could be found for such a propo- 
sition. On the contrary, there were cases 
where one Judge had tried and another had 
passed sentence. In J?, r. OonioM, 1 Leach, 
51fi. the prisoner was convicted of murder at 
one assises ; a question was reserved for the 
Judges* who decided against him. At the 
next assises he was sentenced to death by a 
different Judge. With respect to the cases 
mentioned as bearing on the Criminal Ijaw 
and Practice Statute, set*. ^S90, the Knglish 
Act was somewhat different from ouis. The 
English Act said that "if any question 
of Uw shidl have arisen at a trial," a 
case might be reserved. Our Act said that if 
on the trial "any question of difliculty in 
point of law sliall have arisen," a case 
might be reserved. Our Act was wider than 
the Enji^ish. Our court could nrant a rf Mire 
fie fioro, or a new trial. The Knglish courts 
had no such power. It was said tlut when 
a prisoner was convicted, the trial was at an 
end. ])ut tliis could not be so, for in Jieu» t. 
SHmmern, 11 Cox, 248, a prisoner was sen- 
tenced to five years' imprisonment for a misde- 
meanour, and the Jud^ reserved the question 
as to whether the sentence wtm a legal one. 
Section 380 gives the judge power to post- 
pone Judgment^ and section 800 gives 
the court, before whom the case is 
aigued, power to order judgment to 
be pronounced at the next SMsions. With 
regard to the main question on which the 
opinion of the Court was sought, the Act 12 
Mid 13 Vict provided, in almost somaay 
words, thattlie punishment for manslaughter 
should be that t^'iven by Geo. IV., cap. 31. 
That iiunishniciit was tran8ix>rtation for life, 
or for seven yeiim, imprisonment for foui 
years, or a tine. The Act 12 and 13 Vict, 
cap. W, recited the two Acts <»f William HI. 
and of 40 Geo. HI. Then followed another 
Act of Gea IV., giving a siiecial jurisdiction 
to the Court of New South Wales. At tlmt 
time Victoria was not a colony, Imt New 
South Wales had the Jurisdiction afterwards 
given to the courts here liy 12 and 13 Vict 
The lint section of the later Act presupiiosed 
the continuatiiin of proceedings under the 
fonner Acts. The 40 Heo. III. euabletl com- 
inissionera to be apiiointed to try in places 
outside England offences committed within 
the Jurisdiction of the Admiralty. They were 
deputies of the courts in Enghind; tlie 



offence was an Imperial one. The courts 
here poss e s se d the same jurisilictioii as the 
former commissionera had. Were it not 
for the Inqierial Act they would have no 
Jurisdiction in the matter at all. The Court 
actetl for the empire, and the punishments 
it could indict were such as could be imposed 
by the Imperial courts in Enghuid. At the 
time Jurisdiction was given, the punishment 
for such offences was transportation. But 
liy the 10 and 17 Vict, and 20 and 21 Vict, 
IteninnH previously liable to transiiortation 
were made lialde to iienal servitude. It was 
contendeil for the prisonera that these Acts 
did not n|i|i)y to the colonies, but the 
fallacry in the argument lay in treating the 
offence as if it were a colonial one, and 
under a colonial Act, whereas it was 
an Imperial one, and was punisliaUe by 
an Imiieriul Act Tlie 10 and 17 Vict c. n, 
evidently had in view something outside 
Great Britain, for section eimcted that 
** every itersoii who under this Act shall 
be sentenced to be kept in iienal servitude, 
may during the term of the sentence be con- 
fined hi any such prison or place of confine- 
ment in any imrt of the United Kingdom, or 
in any river, iiort, or harbour of the United 
Kingdom, in which fiersoiis under sentenos 
of transportation may now be confined, or 
in any other prison in the United Kingdoin« 
or in any part of Her Majesty's dominions 
beyond the seas, or a ixnt or liiu-bour thersof , 
as one of Her Majesty's principal Secrstariss 
of State may from time to time direct, and 
such person may during such term be kept 
to hard labour and otherwise dealt with In 
all resiiei*ts as persons sentenced to trans, 
liortation may now by law be dealt with." 
And by the 20 and 21 Vict cap. 3, sec 8, 
" persons under sentence or order of penal 
servitude, may, during the term of the sen- 
tence or order, be conveyed to any place or 
places beyond the seas to which offendera 
under sentence or order of traiis|K>rtation 
may be conveyed, or to any place or places 
beyond the seas which may hereafter be 
appointed as herein mentioned, and all Acts 
And pro\*isions now ap|>Iicable to and for the 
removal and transiiortation of offenders, 
under sentence or order of transportation, 
to and from any places beyond the seas,*' are 
made applicable to offendera under sen- 
tences of penal servitude, liy the same 
Act, 8 George IV., cap. 84, was extended 
so far as related to the power to a|ipoint 
places in which the iiunlsliment coukl be 
carried oat It was ssked how the prisonsn 
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were to be detained on the voyage to 
England. But it was submitted that it was 
not necessary to send them to Kngland. The 
sentence of i)ena1 servitude conhl be carried 
out in this colony under a warrant from the 
Secretary of State. 

Mr. Justice Dabuv.— Is the Ck>urt not to 
soj where the sentence is to be carried out ? 

Mr. O'LoQHLEX.— No ; the Court has only 
to say that its sentence is so many years' 
penal servitude ; the place where it will be 
carried into effect will be detcnnined by the 
Secretary of State. If he ordered it to be 
carried out in Victoria, it could be carried 
out there. 

Mr. Justice Barry.— Then we are only to 
consider whether the sentence can be legally 
pronounced ; the carrying out of it is left to 
the Secretary of State. 

Mr. O'liOGHLEX.— That is so. Tlie Crown 
do not suggest to the Court what sentence it 
onghc to pass. We only say that the Court has 
power to pass a sentence of penal senitudo 
if it think fit to do so. 

Mr. Justice Bauhy.— We will consider the 



Judgment was reser^-ed. 

Thursday, April 10. 

The Court delivered Judgment on the 
special case reserved by the Chief Justice as 
to the sentence to be iwssed on Mount and 
Morris, convicted of manslaughter. 

Mr. Justice Barry said,~-In this case, 
after the jury had given in their ver- 
dict of "guilty," doubts arose as to the 
proper sentence, and the learned Cliief 
Justice, before whom the trial toofi place, 
has stated a case for the oi>hiion of this 
Court It was objected for the prisoners that 
the 27tli Vict, No. 233, sec. 3S0, did not apply, 
and that l^is Court had no jurisdiction to 
entertain the case, because "no question of 
difRcuIty in point of law had arisen on the 
trial." It was contended hf Mr. Ireland that 
the difficulty arose defter the trial ; that the 
trial ended with the verdict ; and that, even 
if it did not, the question submitted 
was not one which this Court could 
entertain. In supix>rt of this view of the 
matter, he referred to Jteff, v. Byrne^ 4 Cox, 
CC. 248. In that case the prisoner had 
pleaded "guilty," and the learned judge 
there, as here, had doubts as to what slionld 
be the sentence, and stated a case for the 
Court It was held that the case was not 
within the Act There, as also in Reg, v. 
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FadennaH, 19 KJ., M.C. 148 (where there 
was a demurrer to the indictment) an opinion 
was expressed by different members of the 
two Courts that in such cases a writ of 
error was the proper form of procedure, 
as the defect appeared on the record. 
If, however, Jfeff. v, Haii'm 1 J. and 
M., 78, was properly decided (and we 
have no reason to doubt its propriety) the 
circumstance that the defect was on the 
record could not have been the ratio 
dfculendi, as in that case the matter ap- 
peared on the record but was nevertheless 
entertained by the Court on a case stated, 
and the conviction was reversed. That case, 
n which the motion was in arrast of judg- 
ment—a motion made only afier verdict— is 
an authority to show tliat what happens 
<^fter verdict arises " on the triaL" In Jfeff' 
V. Summer*, 11 Cox. C. C. 248^ the prisoner 
pleaded "not guilty," and, as in the present 
case, was convicted ; but tlie judge did there 
what was not done here— he iKisscd sentence, 
and then stated a cose, askhig whether he 
had passed the right sentence, and the 
Couit decided he had. That case also 
shows that the difKctilty which arose 
only after the verdict nevertheless arose 
"o» the trial." In Jfetj. r. Clfti'li\ LM. 1, 
C.C.IL 54 the prisoner pleaded guilty, and 
the question submitted was, wliether the 
dciKMitions proved the particular oiTcnce 
charged in tlie indictment, oiid the Court 
decided that it had no jnrisdit tion. In Jfe0. 
V, Alfllort 1 Dearsly and Itell, 4fi8, one man 
was by mistake sworn on the jury instead of 
another, and the Court decided that it was 
not a question of law arising on the tiial. 
In that case there was great difference of 
opinion among the judges, and the decision 
seems to have been, not that the matter did 
not arise on the trial, but that it was not 
such a question of law as the Act contem- 
plated. These authorities establish that there 
must be a trial by jury of an issue in fact 
to enable the judge to state a cose ; tliat he 
cannot do so where there is a demuircr to 
the indictment or where there is a plea of 
guilty ; but that where such trial does take 
place, anything ariRing after plea and joinder 
of issue arises on the trial. This ground of 
objection therefore fails. The question 
whether there is a dilHt^ulty hi i)oint of law 
within the meaning of the ^Vct remains to be 
considered. The cases to which we have 
adverted (excepting perluiiis Jf. v. Melhr), 
and which were referred to on the argument 
in supi)ort of the twofold proiiosition that it 
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waa not a diflicnlty arising on tlie trial, 
when regarded in the light in wliicli we 
have endeavoured to place them, afford no 
assistanoe indetenuining this latter question. 
When a rose is stated tliis Court is " to hear 
and finally determine the question." How 
can we finidly deteiTiiine this matter? Suiw 
poae tliis case had licen stated by a Court of 
GencFsl Sessions (and all these cases are on 
the same footing), what iwwcr should we 
have hod to comiiel tliat court to imss what 
we might deem the legal sentence ? Clearly 
none. This court is not^ any more than is 
the Queen's Bench, a court of advice. This 
court must alwaj'S pronounce a judgment 
which it can enfoit:e. It must not do less ; 
it caiitiot do more. Our opinion there- 
fore is that the court has no juris- 
diction to entertain this case; but treat- 
ing the aigument as if it had occurred 
before all the judges in Serjeants' Inn, we 
will as judges communicate our opinions as 
to the pix>i)er sentence through the judge 
who may luipiien to preside at the criminal 
sessions at which the prisoners may lie 
brought up for judgment We may add that 
if this matter had aiisen in Kngland or Ire- 
land, the judge could Imve proceeded to iiass 
even an erroneous sentence without any 
evil consequence, as the Court of Queen's 
Bench in either country could have rectified 
the mistake on writ of error. A difliculty of 
the same kind arose in this colony some 
years ago, and we allude to it now in order 
that the legislature, if so advised, may pre- 
vent its recurrenc*e. 

Thursday, Apbil 15. 

Mr. Justice Fbllowis read the following 
as the opinion of the judges on the 
questions submitted to them by tlie 
Chief Justice as to the sentence which 
could legally be passed on the prisoners :— 
The priKoners have lieen tried and conWcted 
under the Inqicrial Statute 12 and 13 Vict, 
0. %, and the rinestion arose at the trial, 
what can be the sentence? The learned 
Cliief Justic*e, liefore whom the trial took 
place, reserved that question for the opinion 
of the Supreme Court, or (if the Court should 
consider it hail no jutisdiction) of the judges. 
The Court has already expressed its opinion 
that the ciuestion could not be determined 
on a cose— a ix>int on which the learned 
Chief Justice evidently entertained some 
doult— and it has consequently been taken 
into consideration by three of the judges, who 
liave met and deliberated upon it The 



question depends on the construction of thft 
first and second sectioiis of the Act Itwoa 
contended for the prisoners, and not dis- 
puted on behalf of the Crown, that the 
first section reUited only to the form and 
manner of procedure, which might be iMiiftt. 
fvnu^ deitending solely on the law and prac- 
tice of the particular colony in which the trial 
might take place, but tluit under the secfmd 
section the punishment must be uHtfontt, de- 
landing solely on the law of Kngland. In 
this interpretation of the Act tlie judges fully 
concur. The question then arises, what law 
of Kngland is to be the guide ? and on tliis 
question the Crown and the prisoners are at 
issue. The words of the second section ore 
that the person convicted of any offence 
"shall be subject and liable to, and shall 
suffer all such and the same iioins, peiuiltics, 
and forfeitures as by any law or laws now in 
force " he ** would be subject and liable to in 
case such ofleni-c had been committed, 
and were inquii^ of, tried, heard, de- 
termined, and adjudged in Kngland." In 
1840, the iieriod referred to by the word 
**now" in that section, the punishment 
fur manslaughter (the offence of which the 
prisoners have been convicted) was pre- 
scribed by the 9 Geo. IV., c 31, s. 9, to be 
transi)ortation beyond the seas for life, or 
for any term not less than seven years, or 
imprisonment^ with or without hard labour, 
for any term not exceeding four years, or 
such tine as the Court should an'ord. The Act 
under consideration must, therefore, be read 
a8 if those punishments had been expressly 
inserted or rei)eated in it instead of being 
mei^ly incuniomtcd by reference (B. v, 
Brecon, 15 Q.B., 813). By the 20 & 21 Vict, 
c. 3, s. 2, it is enacted that "after tlie (t>m- 
mcnc-ciiieiit of this Act, no person shall be 
sentenced to tmnsiortution," but instead 
thereof sliall be "sentenced to be kept 
in iieiial ser>'itude for a term of the 
same duration as the term of trans- 
liortation to which he would have 
been liable" before that Act; and where 
" one of two or more terms of transportation 
might have been awarded, tlie Court shal| 
have tlie like discretion to award one of any 
two or more of the terms of itenal servitude" 
authorised to be awarded instead of such 
tenns of transiiortation. It was c*ontended 
by Mr. Iix:laiid that the law of Kngland in 
1849 was still binding ; that imprisonment, 
with or without hard labour, for a term 
not exceeding four years, or a fine, 
was the only punishment that oould 



82 



42 



AUSTRALIAN JURIST 



be awarded ami carried ovt; that tmns- 
portation could not be carricKl out ; and 
that penal servitude could not lie u>varded. 
He uPe'cd that the 20 and 21 Vict., c. 3. did 
not apply to any colony, because it m'os not 
•• made applicable to such colony by express 
words or necessary intendment/' and in 
support of the lastproiiosition he relied uimn 
the 28 and 20 Vict., c. 0.1 As that statute 
deals only with the cose of a conllict of 
Imi^erial and colonial Icgishition, it cannot, as 
will be presently seen, aflect this question. 
Thisargmnent apl)ears to the judges to answer 
itself ; for if tmnsiiortation is the proi>cr sen- 
tence, it can only be so because in this in- 
stance it has not been abolished, and if it has 
not been abolished it is still in force and 
caiMible of exemtion. The general principle 
stated in 2 P. Wnis. 75 was also referred to. 
It cannot be controverted, and in truth dis- 
poses of the question. That piinciple is 
**that if there be a new and uninhabited 
country found out by Knglish subjects, as the 
law is the birthright of evei7 subject, so, 
wherever they go. they carry their laws 
with them, and therefore such new found 
country is to be governed by the laws 
of Kngland ;*' though after such country 
is inhabited by the Knglish, *' Acts of Tiuiia- 
ment made in Knglnnd, ^nthoiii iiamimj the 
forthjn viaMtaflotui, will not bind thciii." The 
12 and 13 Vict., c. (K5, under which the con- 
viction was had, is intituled "An Act for 
the Prosecution and Trial of Oll'cnccs com- 
mitted within the Jinisdiction of the Ad- 
miralty," and by the iirst section deals with 
any i^erson who ** with hi any colony shall be 
charged with the commission of" certain 
named oflences. It was necessarily admitted 
that this Act was in force here, and that an 
Act simply repealing it would also lie in force 
here ; but it was said that an Act simply 
altering it would not. It appears to the 
judges that there is no foundation for 
this distinction. The original Act no doubt 
applies only to the colonies, while the 20 and 
21 Vict., c. 3, embraces also the United King- 
dom, but they are both Acts of the same 
Legislature, and if one is contrary to the 
other, the maxim Ltffes poMterioreJt contrarlas 
priores nhroyant must a]>p]y. It was said 
that as the latter Act did not name the colo- 
nies it would violate the principle Ijefore 
referred to if it were held to be in force here. 
The judges think not. 'J'hat principle merely 
means that Acts made in Kngland after the 
settlement of a colony, but not naming it, 
do not alter the common law as it then 
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exists in such colony, or any statute hiw, 
whether taken by the settlei-s with them as 
their "birthright," or made by them in their 
own local legislature. It has no application 
where the law repealed or altered is a law of the 
Imperial Legislature made after settlement 
and naming the colonies. Moreover, as was 
argued by Mr. O'Loghlen, the jurisdiction 
conferred upon the colonial courts is one pre- 
viously exercised by an Imperial tribunal ; 
the offence is Imperial, the legislation Im- 
perial, and the oi>eration of the Act Imperial. 
Why, then, should it not be affected by sub- 
sequent imi)erial legislation ? This criterion 
has been adopted iiy Dr. Lushington, who 
says, in reference to another statute of Im- 
])erial oiicration, "I am also cleaily of 
opinion— and I regret to see that a doubt 
was entertained upon the subject— that this 
Merchant Shipping Act does generally apply 
to our colonies. I considered so from 
the beginning, from the matters stated 
in it, and the preliminary matter" 
(The Rajah of Cochin, Swalwy, 475). A 
parallel to the present case is alYorded by the 
IC and 17 Vict., c. 118. -iTIiat Act merely 
amends the and 7 Vict., c. 34 (for the 
apiu'chcnsion of criminals), by omitting a 
few Mords. If the argument of Mr. Ireland 
be correct, the words are to be considered as 
omitted from that Acrt where an on'oiuler 
escapes from Vit-toria to Kii;;laiid, and not 
omitted where he escaiicR from Vii-toria to 
Xew South Wales. The judjrcs cannot adopt 
this view. It was pres.scd \\\x>\i them that if 
they held i)enal servitmle to be the projier 
sentence they would be reviving transporta- 
tion. A reference to the Acts 16 and 17 
Vict., c. yj>, and 20 and 21 Vict., c. 3, 
will show that i)enal servitude and trans- 
IK>rtation are sulistantially the same thing by 
different names, except that the place of 
punishment may be in any ]>art of the 
British dominions, including the United 
Kingdom. The discontinuance of trans- 
portation to or penal servitude in the 
colonies arises not so much from an 
alteration of the law, as of the departmental 
practice in enforcing it, so that the opinion 
of the judges in no way touches that matter ; 
and if it did, they can only declare the law to 
be as they fnid it. 'J'lie judges are of opinion 
that the iirisoncrs cannot Ije sentenced to 
transiiortatioii, but may be sentenced to be 
kept in i^enal servitude for life, or for any 
term not less than seven years. The execu- 
tion of that sentence would seem to be a 
matter of Imperial duty, as the place in 
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which the prisoners nre to be confined de- 
l>ends upou the directions of one of Iler 
^lajesty's princiiial Secretnries of State (16 
and 17 Vict., c. 90, s. 6). 

The luisoncrs were then asked what they 
had to say in niitifmtion of imnishmont. 

^[ount then read a statement. 

Mr. Justice Fkllow.s.— The facts wliicliyon 
allege are matters rather for tlie considera- 
tion of tlie jury in giving tlieir verdict than 
for me at this stage of the case. Tlie Chief 
Justice, before he left the colony, left a 
^Titten memorandum, in M'hich he stated 
the sentence which he wished to imiss, 
dei)ending on the opinion of the 
judges on the case reserved for them, 
lie states that he can draw no dis- 
tinction between you; and the sentence 
which he had expressed the intention of 
passing, it is simply my duty now to pro- 
nounce. That sentence is that each of you 
be kept to penal servitude for a ixiriod of 15 
years. 

AttorucTs : Ourncr for the Crown ; Mac- 
grcgor, Kamsay and Brahe for the prisoners. 



HITTINUS IX EgUITT. 

Thiiwdav, April 17. 
(Before his Honour Mr. Justice Molesworth.) 

SWAN V. THE NATIONAL BANK. 

Surety — Mortgage — Surety not dhcharyed by 
eretViior taking lien ujtoH clip of wool 
of thcejf over fthirh he held a mortgage 
payable on deninnd — Surety not entitled 
to benefit %if additional security taken to 
cover further adcanece, 

Mr. A'Dcckett and Mr. Webb for the 
plaiutilf ; the Attorucj-Gcucral and Mr. 
liolroyd for the defendants. 

His Honour gave judgment in this suit as 
follows :— This is a suit by Mr. James Swan, 
as administrator of Mr. William Swan, to 
protect him altogether or in part against 
liability ui»on a guarantee given to the de- 
fendant National Bank of Australasia, b) 
William, for a debt of his brother, Mr. 
Donald Swan. 1 )onald, holding Springvale 
and other stations on the 1st of August, 
18G7, owing money to the bank, and getting a 
further advance, gave it a mortgage for 
4*0,700. and interest, \\\ton the sheep upon 
Springvale, their progeny, &c., iKiyable on 
demand. This mortgage contained the 
usual clause authorising Donald to retain 
lK>S8ession until default. Donald had also 



deposited leases and deeds of Spring- 
vale as security. In September, 18G7, 
the bunk*8 local manager at Hamilton, 
Mr. M*Pherson, was dissatisfied with 
the state of Donald's accounts, and 
suggested' and required that William should 
become his surety for £12,000 as a price of 
indulgence and assistance. The bill states 
an agreement between the bank and William 
that if he gave the guarantee all the securi- 
ties held by it should lie security to him for 
the amount of the guarantee, and the mort- 
gage of August 1, 1IS07, should be 
forthwith transferred to him. There 
is evidence of conversations indicat- 
ing such agreement between M*Pher- 
son and Donald, Donald and William, 
and William and another bank ofticer. 
There is no doubt that the bank held 
securities, so there was no misrepre- 
sentation, but I think the conversations 
really amounted to a statement of the equi- 
table principle, that as surety be would be 
entitled to the benefit of all securities held 
by the liank, which he could be, irrespective 
of an express contract ; or, if there was any« 
thing of agreement in tlie conversations, I 
would regard it as matter of negotiation 
merging in the subsequent written docu- 
ments. September 18, 1807. M'l'herson wrote 
to William, after noticing that the guarantee 
had been for^vai-ded for his signature, 
and something of Donald's prospects— " It 
is undei-stood that the security we hold 
over his stock will be transferred to 
yon, and held by us for your protection." 
" The guarantee provides for all the require- 
ments up to shearing time, all his certificate 
rents I have imid." There might be some 
difiiculty in saying what the security being 
transfen*ed meant, whether an immediate 
transfer to William to hold for his benefit, 
or a declaration of tnist by the bank 
that it was for William, subject to 
its demand. Neither was ever done, or 
sought to be done, and the bank now 
admit the plaintifi's rights as if it had 
been done. I do not think it was a condi« 
tion precedent to the validity of the 
guarantee. The passage as to the certificate 
rents having been paid was, I think, giving 
information as to DonakVs financial position, 
not an intimation that William should have 
the security of the land for which the rents 
were paid. The bill goes upon express con- 
tract as to deeds deixMsited, in which I think 
it is not supported, but the legally implied 
contract I think just as efi'ectual for the 
plaintifi', and Uiat it was not restricted by the 
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latter. September 20, 1867, William signed 
a guonuitee to the defendant for l>ona1d*i 
account with it, advances from time 
to time, to tlie extent of £12.000, to 
remain in force until cancelled byiiTiting. 
Before the execution of the mortgage, l>onald 
hod given the bank a lien en the ensuing clip 
of the wool of die sheep on Springvale, which 
went and, I presume, mixed with Jiis ac- 
counts, the bank getting tlie proceeds ; and 
similar dealings as to liens took place in 
Februaiy, 1808^ and two years after, Donald 
««mauung in possession of the stations and 
stock. William went to Scotland in October, 
1868, and never returned, dymg in July, 
1860. Donald's liability to the bank was 
increamng, being according to it (Xovem- 
ber, 1870) over £13,000, and he then 
executed to it two mortgages under the 
Transfer of Land Statute, dated Xovemljer 
24 and December 8, 1870, of lands forming 
port of Springvale, and anotlier station re- 
spectively, each to secure tlie debt, and 
further liabilities payable on demand, with 
powers of sale. The bank admits that some 
of these lands were those over which it held 
security by deix)sit, at the date of tlie 
guarantee, but insists that tliey were 
only a small part of the mort;;agcd lands. 
Donald's estate was sequestrated shoitly 
after. William was then unrepresented ; but 
the plaintiflf, his sou. took admiiiistititioii to 
him, February 23, 1871. July 22, 1871, he 
wrote to the bank manager :— " With regard 
to claims tliat may arise aix>n the bond of 
my late father, given as security for my uncle 
Donald, I have to request tliat you will 
realise upon his proiicrty, so that the defi- 
ciency, if any, may be ascertained, and the 
bank paid oir.** This letter would, I think, 
excuse the Uink for any violation of the 
plaintilTs rights which the sale might 
be, but left untouched all his equi- 
ties as to the proceeds. The pro- 
perties on which the bunk held security 
wei-e sold liy it, or with its it>ncurrence, 
and it states the clear proceeds received by 
it It states the clear proi*ceds of the sheep 
comprised in the mortgage or their progeny 
to be £2,792 lis. 2d. The answer admits 
that this should be deducted from the 
£12,000 liability, and insists that the plaiiitifV 
is liable to the extent of the balance, and says 
that there remained due to it, after apply- 
ing the proceeds of the sales, £5,903 7s. 4d., 
for which it has proiierly proceeded at law. 
The plaintiflf is, I think, entitled to a further 
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deduction from the £12,000 for so much of 
the money realised as repi-esents the value 
of the lands comprised in leases so deposited 
with the bank at the date of tlie guarantee. 
The bank taking a moitgage in which its 
interest under the deposit merged, could not 
d^nive William of tlie benefit of the security. 
I have not been much pressed in argumeilt 
as to the effect of the liens on wool gnuited. 
I think that a mortgagee of sheep payable on 
demand, taking a lien on the next clip of 
wool in the ordinary fonn, which was used 
here, does not impliedly ct>ntract to forbear 
enforcing his mortgage, that is to give time 
to the mortgagor. Probably Wiliam knew of 
the liens. Giving them was a usual course 
of deoling, and Donald's possession of the 
itation, kc, was undisturbed. I do not 
think the tokina of them by tha bank dia* 
charged William. Passing to the mortgage 
transaction at the end of 1870. The bank 
holding a security over sheep and some 
lands, and a giuirantee for £12,000, more 
than £12,000 Ijeing due to it, took a 
security embracing the same, and additional 
lands for the larger amount It is quite 
settled that a surety is entitled to the benefit 
of a simple additional security for the same 
debt obtained by the creditor, and according 
to what is said in Pledye v. Bum, Johnson 
608, the creditor is liable for parting with it. 
But there is no authority that a creditor 
making a fwther advance, and obtaining 
a security for it, and the guaranteed 
debt, must hold the additional security 
to be applied rather to the original debt^ 
or rateably, as has been argued before me. It 
may be that the guaranteed creditor is 
deemed to contract with the surety to hold 
all the after taken scciuities for the same 
debt for his benefit, but it would be too 
much to say that he contracts not to take 
any security for further advances from the 
debtor which should not go to the licnefit of 
the surety. The bsiiik taking the sub- 
sequent moi-tgages did William no harm 
(it might deal under them so as to 
cauKe a confusion, for which it might 
be resi>onsi1>le) and it did no hann to 
Donald as to his prior mortgage ; for I am 
inclined to think that William could in some 
resix^ct have the benefit of the subsefiuent 
inortga^icSj claiming to i-educe tliein niwn 
payment of the entire debt due uix>n them, 
and the admiKsiun of the defendants that the 
proceeds of the sales reduced their demand 
against the plaintifi' to £5,90:) 7s. 4d., puts 
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theplaintiftiii apositiouos if he hod redeemed. 
Without entering into questions of interest, 
and taking defendant's accoiuits as true, the 
plaintilT will get more relief under the decree 
^liich I am about to pronounce than the 
defendant conceded by its ons^ver, only by 
showing that the land held as security at the 
time of the guarantee produced more than 
about £3,300. DecUire that William Swan 
in bill mentioned was entitled to the benelit 
of the mortgage of August 1, 1807, and any 
landed securities held by the bank from 
Donald Swan in hill named on the 20tli 
diiy of September, lH(i7, to indenintfy him 
a;:ainst the guarantee for 1*12,000 of that 
date in bill mentioned, and that the plain- 
till', James Swan, as administnitor of Wm. 
Swan, is entitled as ogainst the said gua- 
rantee to credit for so much of the net pit>- 
ceeds of the mortgage securities afterwards 
given by the said Donald Swan as represented 
the said first-mentioned mortgage and landed 
securities. Refer it to the master to take such 
of the following accounts as either of the 
parties may require ; an account of the secu- 
rities deposited with the defendant bank ; on 
the 20th day of December, 1807 ; an account 
of the sales under the said mortgage securi- 
ties afterwards given, and the net procee<l9 
thereof which came to hands of the defend- 
ant bonk, or of any person or persons for its 
u8e,or which, without its wilful default, might 
have come to its hands or use) an account 
of the sum now due to the defendant by the 
said Donald Swan for principol and interest 
over and above all Just credits and allow- 
ances ; an account of the sums for which the 
plaintiff, as such administrator, is liable to 
th« defendant^ aoowdingto the above decla- 
ration, carried down to the date of the report. 
Iteserve further directions and costs. Liberty 
to apply. 

Mr. A*Uhckett asked his Honour to make 
some declaration about an acrtion at lam* that 
was commenced by the liank against Uie ad- 
ministnitor. The plaintiir wished to have 
tliat action stiiycd. 

His IIoxoL'K said that he had looked 
through the i)apers to am'crtain if an injunc- 
tion had been granted. Had one been issued* 
he would have contiimed it, but he disco- 
vered that there was no injunction. If the 
bank expressed any intention of going on 
with the action, an application could be 
made for an injunction. 

Solicitors : Taylor and Buckland for 
plaintiff; Malleson, England and Stewart 
for the dcfciMlant. 



HE HANG HI. 

JHHtlrvHty — Sig Hat tire of jnthje Hcreitiiri/ in 

copy of ot*th't \i\Hifor iftrr'we. 

Order mm< for sc^iuestmtion. 

Mr. I^wes in^ siipiioit of the order. 

Mr. Finn showed 4-auRc, and took a i»re- 
liniinary objection that the service of the 
order was not sullicicnt. The copy, which 
pun^orted to be a trae and ofiicc copy, did not 
contain the signature of the judge who made 
the order. 

Mr. hAWf-x submitted that the omission 
¥ms immaterial. 

His HoNoru said that the signature of the 
judge was one of the most material things in 
the order, and he cnlargeil the rale for a 
week to enable proficr service to be efVcctcd 
on the resiiondent. 

Solicitors: Vaughan, Moulc and ScdcTon 
for the jictitioniiig creditor. 



TVESDAT, APBIL I. 
SITTINGS IN BANCO EASTER TERM. 

(Refore their Honoius Air. Justice Uany, Mr. 
Justice Williams, and Air. Justice Fellows.) 

ISIISMON V. WARBL'KTON (EXECL'TRIX). 

Sahatje — Snit at commtm lanr — LUthility at 
fjttvHtor de sou tort vrkcH. an ejtmitot han 
taieu prohafv — JHMdcvHt-y tf iila\nt\ff «m 
anvftker colony , 

Kule MMi for a nonsuit, or to enter a veitlict 
for defendant. There was also a demurrer 
to the defcndant'H third plesi, but it m.m 
agi^eed that the denmrrer shouhl lie aq^ed 
at the same time as the rule. 

Mr. Villvneuve Smith and Mr. Casey for the 
plaintitr ; Dr. Madden and Mr. ISox for the 
defendant. 

The defendant was sued as exeirutrix of 
Tliomas Warburton for money payable by the 
defendant as executrix to the plaintiff for 
work done and materials provided by the 
phuntiff for Thomas Warburton at his re- 
quest, in and aliout the saving of the schooner 
Margaret Ohessell, belonging to the said 
Tkomas Warburton, from loss and destruc- 
tion by the iierils and dangers of the seas and 
otherwise, and for money due on an account 
stated. l*leas— firsts that defendant was not 
executrix ; second, never indebted ; and, 
tliirdly, that BuissQn before the suit, and 
being at tlie time resident in New South 
Wales, filed his schedule in tlie Insolvent 
Court of New South Wales under tlie Acts in 
force in that colony, and his estate was 
vested in an official assignee. The plea was 
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a long one, reciting the lurovisions of tlie Acts 
in force in New Sontli Wales. Tliis plea was 
demunned to, on the groniid that it did not 
■how that the person named as counnissioner 
of insolvent estate^ in New Sontli Wales was 
dnly appointed, anthorised, or emiMwcred to 
accept the petition of the plointilT for the 
Borrender of his estate or to oixler the estate 
to be sequestrated; nor did the plea show 
that the person named as the ofliciul assignee 
of plaintiff's estate was ever ApiH>hited oflUia) 
assignee by a person having comijctent au- 
thority in that behalf. The vase was tried on 
6th March, before Mr. Justice Williams, 
when it appeared that the Margaret Cliessel] 
was lying at Le\*uka Harbour, Fiji, in 
March, 1871. A hurricane was blowing ; there 
were only a few hands on boanl the 
schooner. The plaintiff, who was British 
vice-consul, called for volunteers, and went 
with live men to the assistance of the vessel, 
which he succeeded in saving. The schooner 
was sold some time aftcr^vards for a little 
over £G00. The jury gave the plaintiff 1:200 
damagea At the trial the plaintiff attempted 
to prove that defendant was executrix of 
Thomas Warburton*s estate, and gave some 
evidence which showed that pruliate had been 
granted lo some one, it did not appear to 
whom. The proliate was not produced, but 
the plaintitV proved that the defendant hud 
intermeddled with the estate, by which it 
was alleged that she became an executrix in 
her own wrong. The nonsuit was applied for 
on the grounds that there could not !« an 
executrix tfe ttun tort while there was an 
executrix who had obtained pniliate ; that an 
action at common law could not Ijc sus- 
tained for salvage. The grounds of entering 
a verdict for defendant were that the de- 
fendant ha\ing proved the plea of insolvency 
of the plaintiff' in New South Wales, it was 
a bar to his recovering a verdict 

Mr. Casey, in showing cause, said that he 
should conline his oljservations to the third 
plea. This contract was made in Fiji ; the 
plaintiff became insolvent in New South 
Wales ; he commenced an action in Victoria ; 
and the question was, whether the New 
South Wales insolvency was a Imr to the 
action. He maintained it was not a bar. 
The defendant should state that the plaintiff 
was domiciled in Kcw South Wales at the 
time of the insolvency, and should prove the 
fact. He also maintained that iiroiierty out- 
side Kew South Wales did not go to the 
assignee. This right of action occurred in 
FiJ, and the Kew South Wales assignee had 
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nothing to do with it. If the action was 
brought in New Sontn Wales, the insolvency 
might, and prolxibly would, 1« a liar ; but it 
was not a bar to an action in Victoria. 

Mr. Justice Fellowm. — An assigiunent 
passes property all over the world. 

Mr. Casey.— Tliis is an assignment by 
operation of law. 

Mr. Justice Fellows.— No matter ; it is 
still an assignment 

Mr. Casey.— Tlie only value of this plea is 
that it alleges a statutory assignment If it 
was a mere assignment of the debt by the 
plaintiff to the person who is his assignee 
it would be no protection to the defendant 
Choses in action could not be assigned, and 
whatever rights the assignee might have as 
against Bnisson, the defendant was not en- 
titled to take advantage of them. An 
assignee unless by oiieration of law could 
only recover a debt by using the name of the 
assignor as plaintiff*. If this case wera tried 
in New South Wales the assignee c*onld sue 
in liis own name, because the Imtil Acts en- 
abled him to do so, but outside Kew South 
Wales, if he could sue at all, he must use the 
name of the assignor. Supposing a man 
of large pro|icrty, Imt M'ho owed con- 
siderable debts in Victoria, went to 
New South Wales and iiled his schedule, 
wera the creditors in Victoria bound 
to go to Xcw South Wales to prove their 
claims ? Could it be said that the proiierty in 
Victoria vested in the assignee, and that the 
creditors here had no claim on it ? Tlie au- 
thorities he referred to in support of his 
argument were— i?<* BltfthwaH, L.K. 2, »i. 
23 ; Smith r. BHckamtH, 1 >:ast. 6 ; Ohtm r. 
Ktvffh, The Arf/HM, 3nl Sept. 1HG7 ; 3 Bvrffr^ 
Colonial Law, 877, note (A). 

Mr. ViLLKNEivK SskiiTH Submitted that 
rewards for jiersonal bnivery did not iiass to 
the assignee of an insolvent A claim for 
salvage was in the nature of a rewanl for 
liersonal bravery, and therefore could not 
|iaH8 to the assignee. In regard to the nonsuit 
l)oints, he contended, as to the first |ioint, that 
the plaintiff had shown that the defendant 
had intermeddled with Warburton*s estate, 
and she was therefore liable as an executrix 
in her own wrong, and not affonled the i»ro- 
tection that a pro])erly apjKiinted exemtrix 
would have. He had not attempted to prove 
the ^^nint of iiroliate to her ; the line of ex- 
amination that was miHtakcn for that was 
only to shciw that Warlmrton was dead. 
The second iioint, that an action at (*ommon 
law for salvage could not lie maintained, was 
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not BustniiiaMe. Coninioii low courts have 
jurisdiction in salvage c-nscs as well as courts 
of admiralty. 'Vht Admiralty Courts liad 
ex«-lusive jurisdi«'tion only in cases of war 
booty. It was idle to say that it was neces- 
sary to apportion the salvage among oil, be- 
caiuie the plaintiff had iiaid all the men who 
were with him, and they could liave no 
claiim on the ship. LijpujH r, JitnTinou, 2, 
AVeekly ISciiorter, 10, showed that there was 
a ri^ht to sue in a i*ommon law court for 
salvage ; and in J/if/AmWi r. JfUltr, 3 W., W., 
k A 'IS., Krinity CI, the Supreme Court had 

rc<*o;;niKed the stniic doctnnc. The next 
lN>int was as to the thinl pica, lie urged 
that it had not been proved. There was no 
allegation nor proof of the plaintitrs donn'cile 
in New South Wales, nur was there any 
statement, cither in the plea or the evidence, 
that the plaintiflTs estate had not been re- 
leased from sequestration. 

Dr. AFaudex, in supixtrt of the rule, ad- 
mitted the argument that the dis<liuiige of an 
insolvent, unless in the country of his 
domh'ilc, would not discharge him from 
debts in a foreign country. I'lie principle on 
which the law was liosed was that a man in 
the place of his domicile becoming insolvent, 
giving up all his property hoMjith to iwy his 
creditors, having hiiiicted uiion himself all 
the disadvantages of the law, was entitled 
to its benefit. WvX the present case was a 
different one. The question here was, if a 
man could go to one country, become insol- 
vent there, pretend to surrender all his 
estate, and yet go to another country and 
anticipate his assignee by taking all 
the assets, and suing any of his debtors. 
The insolvent would know where his 
assets were, the assignee would not II 
this was not a good plea, an insolvent 
could file his schedule in one colony, omit all 
mention of claims ho had in another, leave 
the colony and precede his assignee by taking 
them all up. The efl'ect of the insolvent 
laws of Now South Wales was to divest the 
insolvent of all his estate, and vest it in the 
assignee. The assignment under a foreign 
bankniptc)' itassed the projierty in Kngland 
to the assignee, and the attachment by an 
Knglish creditor was invalid against Uie 
assignee. This was the doctrine laid down 
in y/wM/rr V. Pt/ttH, 4 T. U. 182, and if a honA 
/!*(/<• creditor could not recover the property, 
much less could the insolvent himself. 

Mr. Justice FELLowrt.— Suppose a man 
became insolvent in all the colonies, which 
of the assignees would be entitled to the 
pi-operty? 



J)r. M.vuuKX.— All the property passed to 
the first assignee, whoever he might be. The 
others could only take what he left. As 
to the domii'ilc, the plea alleged that plain- 
tifV had resided in New South Wales. Kesi- 
dencc was jtrhutt fucit evidence of domicile 
which was caiiablc of being rebutted. But it 
had not l«en rebutted. Tlie authorities 
quoted were— Jktrihti r. JloiltjeSt l\i,k S., 
375 ; J/fZ/or r. SjHih iMcf n, 1 Williams, Saunders, 
343 ; MTna r. J!obiuftoit, The Aryvn, 17th 
May. 18o9 ; Sturj-'s Conflict of Laws, sec 400 ; 
FittfUtlt r. Oitiltu, 1 lly. 1)1. 123; Yate Lee's 
Uankiuptcy, 110. 

Mr. ]k>x followed on the same side, and 
contended that if the assignee sued this de- 
fendant, it would be no defence to set up the 
judgment recovered in this cose. The plain- 
tiff had already divested himself in Kew 
South Wales of his right to sue, and he could 
not lie allowed to come here and sue lie 
quoted Hklvm^u f. Hay, ^\^,k Cr. 12. As to 
tlie nonsuit iioints, he submitted that there 
could not be an executrix de wm icri when 
there was an executrix who had obtained 
prulnte. The difficulty the plahitiil' laboured 
uiid<5r was in not giving the ilefcndant notice 
to produce the proljate. Pndiate having been 
issued to some one, the defendant could not 
be said tohaveintermetldled— //(i/Zr. EWoit, 
Teake's Kisi Prius, 120; JfrtttCH Com*, 
fi ]{cp, :U a. Tlie other iioint mus that a 
lierson could not sue for salvage in this 
couit. If the plaintiff could sue, so 
could all the other men in the boat; 
and, as a jury was not hampered in as- 
sessing damages, the next jury might 
give the pluiiitilT even larger damages than 
in this case, and so the whol^ value of the 
schooner would be more than swallowed up. 
In all ilie cases where a plaintiff recovered 
^r salvage at common law, there was an ex- 
press contract— X«/Mioii v. HarriMOH, 22 L. T. 
S3\ AtkiH^nr. WoodhaU,! II. & a 17a If 
the plaintiff relied upon the action being for 
work 4uid labour, ihere must be an express 
refiuest to do the work, and there was no 
such request here. 

Judgment was reserveu. 
Attorneys : Kidstou for the plaintiff ; 
Madden for the defendant 



W^SDNisDAT, April 3. 

JACOMB, OFflCIAL ASSIQKEB, V. ROSS. 

huolrency StiU. 1870, A% 370, teetf. 37, GO, 
ll^Validitp rfhilWmUoterwh€iU9toeh* 
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in'trade hy dehtor for oitUtanee in 
wlfy — Imolreney through breach hy oH/t 
9fereditor$^ i^ agreed arraHgemetU, 

Rule nki to enter a verdict lor the plaintiif 
or for a new trial 

Mr. Higinbotham and Dr. Dobaon showed 
oanae ; Mr. Lawea and Mr. M'Farland in 
rapport of the role. 

The phuntiff is the official assignee of the 
estate of John Matheson. of St Kiida, 
grocer ; the defendants are the members of 
the firm of Ross, Pole, and Patterson. The 
declaration was for money had and re- 
ceired; second, for conversion bj de- 
fendants to their use, before the insol- 
vency of Matheson, of goods belonging to 
Matheson; third, for wrongful conversion 
since the insolvency. Pleas— First, never 
indebted ; second, not guilty ; third, that the 
goods were not Matheson's ; fourth, that 
they were not the plaintiflTa The facts proved 
were tliat Matheson carried on business at 
8t Kilda as a grocer in 1871, and was largely 
assisted by the firm of D. Masterton and Co. 
Masterton and Ca became insolvent at tlie 
end of 18 71, Matheson at the time owing 
them £297, of which £78 was on an acceptance 
for their own accommodation. This accept- 
ance had, with the others of Matheson's, 
been discounted at the Oriental Bank. 
Matheson was at the same time laigely in- 
debted to Ross, Pole, and Patterson, and 
tome negotiations took place with the bank at 
to holding over the acceptances to Masterton, 
and the bank promised not to press for pay* 
ment of the £78 bill if they got a guarantee as 
to the remainder of the debt Ross, Pole, 
and Patterson were communicated witli, and 
they promised to help Matheson and 
guarantee the iNtnk, if they got a bill 
of sale. Tlie agreement for the bill 
of sale was made in the middle of 
January, but tlie bill of sale was not 
executed, owing to some difficulties, till the 
S7th of January. The negotiations with the 
bank fell through, as they required a guaran- 
tee for other debts besides those which Ross 
and Ca had at first agreed to give. The 
bank sued Matheson, and he became insol- 
vent on the let of March. Ross and Ca claimed 
the greater portion of the insolvent's estate 
under tiie bill of sale. The bill was to secure 
past debts and future advances, and the de- 
fendants did. make some advances subse- 
quent to the date of the biU of sale. It pur- 
ported to give Ross and Ca security over all 
the stock then on Matheson's premises at St 
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Kilda, and on any goods which at any 
time might be brought on the pre- 
mises belonging to him. Ross and Ca 
demanded payment of the amount ^due 
to them on 24th February, and this being 
refused, they enforced the bill, and sold the 
goods for £170. The assignee sought to set 
aside the transfer under the bill of sale, as 
constituting a fraudulent preference under 
the Insolvent Act* and with intent to defeat 
and delay the other creditors, the third count 
being the one relied on. The following 
questions were put to the jury to answer 
specially :— L Was the bill of sale made with 
intent to defeat and delay Matheson's cre- 
ditors? 8. On the 27th January was Mathe- 
son unable to pay his debto? 3. Was the bill 
of sale given with the view of giving the de- 
lendimts a preference over the other credi- 
tors? 4. Whether the bill of sale wasrachan 
assignment of Matheson's property as» if 
acted upon (that is, put in force), it must 
necessarily prevent him from carrying on 
his trade ? The jury answered the ques« 
tions as follows :— To the first, no ; to 
he second, no; third, no; fourth, yes. 
On these findings a verdict was entered 
for the defendants, but leave was reserved 
to enter a verdict for the plaintiff for £170. 
The bill of sale was impugned under two 
different sections of the Insolvency Act of 
1871, Na 879— luder section 68, which de* 
dared all conveyances, kc, whidi would be 
acts of insolvency void as against the 
trustee ; and section 71, all oonveyancesi kc, 
within three months of insolvency, with the 
view of giving an unjust preference. There 
was a provision that the section should not 
affect purchasers in good faith and for valu- 
able consideration. Section 87 mentioned 
the different acts of insolvency, and the act 
relevant to this case was making a convey- 
ance, kc, of property with intent to defeat 
or delay creditors. It was contended for the 
defendant tliat the facts of the case and the 
special findings of the jury negatived both 
the intent to defeat creditors and the 
giving of a fraudulent preference. If, as the 
jury found, Matlieson was able to pay his 
debts, the case did not come within the 
statute. The insolvent said distinctly he 
could have gone on had the bank carried out 
the first agreement There was evidence to 
go to the jury that he was solvent, and it 
could not therefore be said that the finding 
of the jury that he was solvent on the S7th 
January, wasagainst evidence. If the making 
of the bill of sale was an act of insolvency. 
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it was avoided under eectioii 69 ; and it would 
be an act of inaoUencj if done with intent 
to defeat or delay creditors, or if it wonld 
ueoeaaarily have that effect ; Imt the jury had 
distinctly negatived the existence of any such 
intention. There was nothing on the face of 
the bill to show it was f randnlent, and all the 
surrounding circamstances showed it was not 
fraodnlently executed. The authorities cited 
on this part of the case were— i?e Cheetborongk 
L.R., 12 Equity 858 ; Be Cherry, L.R., 7 Chan- 
eery Appeals, 24 ; Janea v. Harher, L.K., 6 
Q.B., 77; Lamax v, Bwrton, L.K., 6 C.P., 
107 ; eagiarU lUher, L. K.,7 Chancery Appeals, 
686 ; Me SuUg, 68 Law Thnee (the newqiaper 
part), page 40i, where all the authorities are 
reviewed by Seijeant Petersdorff, judge of 
the county court, Exeter ; PemM v. Bey» 
noUU, 6 L.T., N.&, CP., 286; HeiOtMi v. 
Nenll, L.K.,6CP.,478:ea3NirfeKead,L.ll.,14 
Equity 008. • It was argued that to render the 
bill of sale fraudulent, the assignee should 
prove that it transferred all the debtor^s pro- 
perty, or that the bill should purport on its 
face to do sa This bill did not so purport, 
and there was no proof that ICatheson, on 
the 27th January, had no other property ex- 
cept what was conveyed, and the Court 
would be slow in presuming there was no 
other property. Should the Court be against 
the defendant on this point, it was submitted 
that there ought to be a new trial, as the 
Judge had improperly refused to receive evi- 
dence of the decision of the Insolvent Court 
that this was not a fraudulent preference. 
The decision was given on an applica t ion 
by ICatheson foraoertiflcate, 8 A. J.R.02. It was 
given on praciisly the gams point as that 

which was raised in this action. It was a 
judgment <» rem.— something mora than 
a mere verdict Had he decided that the 
bill of sale was f oiged, or was a fkandulsni 
praferenoe, his Judgement would ipea fodo 
have vested the property in the sssignee 

For ths plaintiif it was urged that it was 
H»parent on the Uoe of the bill of sale that 
the insolvent had no further property except 
what he had assigned to Ross and Co., and 
if that wen so, it was clearly void. It was a 
security as much lor acceptances to Ross and 
Co. then currant as for any advances they 
might make. The jury had found that the 
necessaiy effect of it, if itwasenforoed, wovld 
be to stop the trade, and that was saiRcient • 
it would constitute an act of bankruptcy, and 
be therafora void. Then was no binding 
agreement on Ross and Co. to make futora 



advances ; it was pnraly optional on them to 
do sa Middieton v. Bamed, 4£xch., Stt; 
8miA V. CamutH, 2 EL It BL, 85; Steberi v. 
8poMer,l}Lkyi.nA; HauoMv.Smpmt^l 
Doug. 89; Lwdmi, 9. iSftani, 6 IL It O., 805 ; 
Toumg v. I7eleher,$U. kC„79i; Graham v. 
Chapman, 12 Ca, 85 ; OrieHial Batik v. CoU- 
man, 80L.J.. Chancery, 635 ; Wedifev. NewUm, 
4 B. It Ad., 831 ; iSlfoittfer V. MHittiiM, 19 Beav., 
626; Woodhouee v. Murray, L.R., 4Q.B. 27, 
eaep. BaUey, 8 De O. M'N. and O.. 540. 

Judgment was reserved. 

Attom^s: Parton and Hellins for the 
phdntiif ; M*Kean and Wilson for defendants. 



MoniAT, AFIIL7. 

(Befora thehr Honoun Mr. Justice Bany and 
Mr. Justice Williams.) 

OOLOVIAL BAVK V. gmBSHAMK AVD AVOTHBL 

P/vMMM^ry Jfeie — Famer if hank mm a agtr 
U watte riff his ef hook ofahut aiakerjar 
aeeemmedatiam ef dMar ef hamk. 

Rule niM to enter a verdict for the plain- 
tiff, or for a new triaL 

Mr. R. Walsh, Mr. Holroyd, Dr. Dobson, 
and Mr. Williams showed cause ; the Attor- 
ney-General, with Mr. Irehmd, Q.C, Mr. 
Higinbotham, and Mr. C A. Smyth in sup- 
port of the rule, the latter being on the 
grounds that the verdict was against evidence, 
and that evidence was mipnq[wrly received. 

Plaintiffs sued on two promissory notss; 
one made by the defendants in &vonr of 
Donald Ferguson, foi? £8,50(K dated 12th Feb- 
ruary, 1809, at three months' ; the other for 
£2,500 in favour of Adam Stacpooie, dated 
6th May, 18Q0, endorsed to plaintiffs. The 
only pleas on which the question now 
at inue turned wera tliat the bank had 
waived their claim, and had exonerated and 
dischaiged the defendants. The facts as 
stated by the pbuntiffs in support of thehr 
case wera that in Febniaiy, 180^ Mr. 
Hugh Glass's pecuniary embarrassment be- 
came so great tliat he required assistanos 
to meet some biUs that wera about to fail 
due. He asked Ferguson to help him, 
and Ftoguson agreed to do sa Ettershank, 
Eac^estone, and Co., agreed to make a 
note for £8,500 in favour of Feigason, pay- 
able at thrae months. This note was to 
be paid into the Colonial Bank into Fergu- 
son's account, and Ferguson gave Glass a 
cheque for the amount The note became 
due, but was held over, and no notice of dis- 
honour behig given to Feiguaon, Hie latter 



90 



46 



AUSTRALIAN JURIST 



velieTed from legal xMpomibilitjr. Ac- 
ooidiiig to Mr. Ettenhank*8 itoiy, the note 
WM not given for Olaai, but for Feignaon, 
who had aome atock coming to the market, 
and who wanted to be placed infanda till the 
■tock aniTod, when he would retire the note. 
The note to Staopoole waa alao given for 
Glaaa'a accommodation, and like that to Fer- 
gnaon, no notice of didiononr waa given. £t- 
leiahank and Co. had a number of aecnritiea 
over property of OUmb. and negotia- 
tiona took place between them and 
the bank aa to the pajment of the 
notea. The notea wero retomed to the de- 
lendanta with theur damea eiaaed, but they 
gave a cheque aa a voacher for them. Sub- 
•eqnentlj the cheque waa returned, and the 
defendanta' namea reatored to the notea. Mr. 
Etterdiank ezpUined thai thia waa done to 
oblige Mr. Bumea. the general manager, and 
Greenlaw, the accountant to the bank ; for 
Greenlaw not having given notice of dia- 
honour to Feiguaon and Stacpoole, hia poai- 
tkm in the bank waa placed in Jeopardy. 
Greenlaw told Etterahank that then waa no 
doubt Ferguaon would pay, and till the bank 
could arrange with him, they wanted de- 
fendanta' cheque aa a voucher, undertaking 
not to pieaent it; although they had first 
threatened to aue defendanta, they would 
abandon that intention, aa it waa not 
uaual to aue where there waa a cuatomer 
like Ferguaon good for the amount. Green- 
law'a vernon waa thai the bank having at 
thia time advanced on aecurity £826^000 to 
QUm, who waa alao hugely indebted toother 
banka, anangementa wen talked about to 
allow Olaaa to carry on under inapection, and 
the defendanta wen promiaed, if they woulcl 
aign the document pnpand for that purpoae, 
giving their assent, they would not be sued 
on the notea for two yeara. The negotia- 
tlona for inapection having fallen through, 
the adidton for the bank recommended that 
Ettenhank and Eaideatone ahould be re- 
atored to their old position in regard to the 
notea, but the baidc waa morally boimd to 
fulfil the promiae not to aue for two 
years. A deky thenfon took place in 
instituting the proceedings, and in the 
meantime Mr. Bumea left the colony. One 
of the atatementa made by Mr. Ettershank 
wa% that Mr. Bumea waa at the time amem- 
ber of the aquatdng firm of Salmon and Ca, ol 
which Mr. Olaaa waa apartner, and with which 
Ettershank, Eagleatone, and Co. had deal- 
ings ; but Salmon and Co. wen indebted to 
Etterahank and Co.. and it waa not deemed 
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adviaable for that connexion to be made 
public at that Junctun. The jury found that 
Bumea had waived the bank's daim, and a 
verdict waa accordingly entered for the de- 
fendanta, leave being reserved to enter a 
verdict for plaintiiTa, on the ground that 
Bumea had no authority to waive the bank's 
daim, and that he exceeded the powen poa- 
■eased by a bank manager. (See the 
vsportk mUe, pu VO). Mr. Bumea bdng 
absent in England after the writ waa iasned, 
a commisakm waa taken out to examine him. 
The defendanta Joined in this commission, 
and were evamined and croaa-examined. 
Mr. Ettershank in his evidence detailed 
some conversatlong he had with Mr. Bumea, 
about whidi the latter was not pointedly 
adMd in croaa-examination, and it waa con. 
tended lor the pbdntiif that audi evidence 
waa impnqiMrly recdved, aa Bumea had no 
means of contradicting it 

For the defendants it was contended that 
Mr. Bumea, being a bank manager and gene- 
nX agent of the bank, had power to waive the 
bank's right to the bill. The phuntiiTs wen 
a company incorporated by act of Parliament, 
but they must have aomebody to deal with 
the puUia They wen empowered to tranaact 
budness on bills of exchange, in the very 
widest sense of such a budneaa, and they 
appointed a general manager, with whom 
the public only had to deaL A cuatomer 
could not go every day to the directon and 
aak whether the manager waa authorised to 
do any particular act The manager waa the 
general agent of the bank, and if the plain- 
tiifa wanted to ahow that he had only a 
limited authority, they muat prove it Then 
waa thua a diifennce between a genenl and 
a special agent, that the public in dealing 
with a special agent did ao at their own riak ; 
they wen bound to aee that the agent had 
the authority he npnaented. It waa dif- 
fennt with a general agent Then they had 
only to ascertain if it waa within the ordinary 
scope of the budness. In the present in- 
stance, it waa aunly within the scope of hia 
buainessto deal with all matten rehiting to 
billa of exchange or promiaaory notea. In 
several authoritiea, it waa Idd down that 
"the manager of a bank waa the 
person appointed to conduct the entiro 
buainess of the bank, irreapective of the 
partnen." So far aa the public wen 
concerned, they had only to aee if it waa 
within the powen of the manager or direc- 
tors to do the business. They wen not 
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bound to MO tbal it had been brought before 
the dlieeton.eiid that they hadeaiictioiiedit 
If the directon could gire their nnetioii to 
it) the Oourt would aamme that they had 
done it. In the caae of a mining company, 
if the direetort had power after going through 
certain formalitiea to pledge the company, 
the Court would preaume, after they had 
pledged the company, that the formalitiea 
had been complied with. And by the aame 
proceaa of reaaoning, it would be aaaumed 
that Bumea had acted in compliance with 
the ordera of directonL The directora 
did not tranaact the diacounting buaineaa 
directly— they appointed oAcera to do it; 
and the public were not to aaaume that the 
oAcen acted without authority. There waa 
no eyidenoe that Bumea had no authority 
from the directonL Then there waa ample 
CTidence that conaideratlon had been giren 
by the defendanta for the wairer ; they had 
agreed to hold any aurplua of Glaaa'a aecuri* 
tiea for the bank; and whether rightly or 
wrongly, the bank conaidered that that waa 
an advantage to them. BanMt v. 7%e 
JoiiaSioekB(mk,L.n.2,KxtiL9d6; Thamp' 
mm V, BtXU 10 Ezch., 13 ; Grant on ^■*'^^gi 
632; FruooU v. ^^hm, 9 Bing., tt ; J?e 
BMtk FroffUkiU ConifMUiy, 82 L.J., N.a, 
Gh. 826 ; ibfler v. GrttM, 7 H. It N. SSL It 
wag alao uiged that there waa evidence of 
ratification by the directora of Bumea'a actiL 
Fiiat of all, there waa the deky in auing ; 
and it waa not likely the bank would allow 
biUa of thia amount to atend over 
for a couple of yean without making a 
demand lor payment. It waa aaid that the 
agreement not to aue related to theae billa, 
but they really lekted to two other UllB. It 
waa the duty of the directora to look over the 
hooka, and if they did they muat have known 
all about theae promisaory notea. M'Keam v, 
Cl^ iM the Boek Companu, The Argui, April 
11. 1S68 ; Bank of New South Woke «. Ujh^ 
daunted Oold-miHitig Company, 1A.J. R.181; 
Biffg V, Strong, 8 8m. and QifT., 602 ; RMuam 
V. OUadow, 2 Bing., N.a, 156. Aa to the 
new trial on the ground that the evidence of 
the converaationa waa improperly received, 
it waa aubmitted that that objection waa not 
atallauatainable. It waa the defendanta' 
buaineaa to prove their caae, and th«y had to 
prove it the beat way they could. To prove it 
thaygaveinevidenoecertainconveraationa. If 
the plaintiffa had not their witneaa here to 
contradict that evidence, it waa their miafor^ 
tune, but waa not the fault of the defendanta 
in any way. They were not hmind toadc 



any queationa of the plaintiffa' witueaaea to 
contradict tlieir own caae. Cturpenter v. 
WaiL U Ad. k £1L 808. 

For the plaintiffa, it waa conceded that a 
manager bad power to bind the bank in 
everything relating to the ordinary buaineaa 
of the company. But thia, it waa aubmitted, 
waa not ordinary buaineaa. It waa very ex. 
traordinary buaineaa ; and no caae could be 
cited to ahow that it waa part of the bu^eaa 
of a mouoger to abandon the bank'a right to 
ita property. The powera of the general 
manager were not aupreme; they were limited 
and controlled by the directora. But aa ha 
waa a general and not a apedal agent, the 
plaintiffa could not be aUowed to give evidence 
to ahow that he had been limited in any 
way. It waa idle, therefore, for the do* 
fendanta. to comi^ain that the bank 
had given no evidence to ahow the 
limitation of the anthority. The quaation, 
then, waa aimply whether the manager, or 
the accountant aa auch, had power to waive 
and renounce the right of the bank to the 
monay. The defendanta' counael now put 
their caae differantly to what they did befof« 
the Jury. They were in thia poaition, that 
to eatabliah their plea of renundation and 
waiver, thay had at once to auggeat a fraud 
on the part of Bumea, and at the aama time 
to repudiate the duurge of fraud. For if 
they did not auggeat fraud or undue influence 
by Etterahank over Bumea and Greenlaw, 
their atory would have been aimply incredible. 
Thay had, therefore, to auggeat aomething 
to make their narrative credible. They were 
afraid to avow directly a charge of fraud or 
undue influence, becanae if either waa anb- 
atantiated Etterahank waa a party to it, de* 
rived benefit from it, and could not| there- 
fore, be permitted to aet it np againat the 
bank'a daim. Their auggeation waa that 
Bumea, being a partner of Salmon and Go., 
who were indebted to Etterahank, he ooidd 
not inaiat on the bank'a daima atri^ ; and 
Greenlaw, being in thia podtkm, that he 
would poadbly be di amia aad lor not having 
given notice of tho diahononr of tho notea 
to Faiguaon and Sta^ooia, he waa not in a 
podtkm to be atrict with Kttanhank dther, 
and ha thereforei with Bumea, conaented to 
the arrangement that the guii^ua for Glaaa'a 
aecuritiea to Etterahank ahouhl be taken 
aa a diachaige of the bill The agreement 
thatEtterahank diould hold the aurplua waa 
not made till 5th Auguat, 1860^ and that time 
tha firit bill waa long overdue. How could 
the bank in any way benefit from audi an 
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ammgement T It could only be on the »• 

■nmptlon that Etterehank was ineolvent at 

that date, and there was no inainuation o 

suggestion that he waa insolvent If his 

finnwaa not insolvent, what advantage did 

the hank get bj giving np their chiim over 

them, and taking a doubtful security over 

an imaginaiy surplus? It was also contended 

for the pkintiiTs that there had been no 

imtification of Barnes's waiver ; that mere 

Botioe to them of non-payment of the bill 

and the delay in suing was not evidence of 

ratification. On these points were cited :— 

Bank ^ Upper Canada v. BradAaw, L. K., 

1 P. a, 479; UdiU v. AtherUm, 7 H. and 

N., ITS ; Colman v. Akhu. 16 C. B. 104 ; 

CafoMl Bamk v ike Loch Fyne Ccmpanw* 3 

W. W. and A'B.. L. ITS; WhaUkf v. Trkker, 

I Gampu 35 ; Biehop v, Counteee ef Jereey, 2 

Drew, 143; OraiU v. Nwwatf» 10 C. B., 

065; ex parte Hili, 82 L. J., Chancery 

154; Byder v. WamhweU, L. R. 4 Kzch- 

82; JewOlv. Parr, 13 a B., 916; Toomey 

V. Lemdom and BrigkUm Bailway Com' 

pamy, 3 C. B., N. & 160. As to the im^ 

pioper reception of evidence, Mr. Bumes waa 

not cross-examined aa to the statements that 

Mr. Ettershank said he made. He was absent 

fcmn the colony, and there were no means of 

again putting him in the box to contradict 

the defendant To admit any evidence, 

therefore, as to what he said would be a 

great injustice. Carpenter v. Wall, U Ad. 

* EIL; Crawley V. Page, 7 CkF. 780. 

Judgment waa reserved. 

Attomqrs: Vaughan, Moule and Seddon 
lor plaintifli ; Crisp, Lewis and Wilks to 
the defendant 



Thuksdat, Apul 10. 

WABSrOCK ▼. BLTTR. 

Omtraet for eale^Specifie appropriation of 
yoodi^Saheequont iiuolveney of vendor^ 
Co^flieHny elaime of trueteo and tendoo. 

Rule itifi to enter a nonsuit or a verdict 
to defendant or to reduce damsges by 

£ioa 

Mr. Webb, Mr. Wrixon, and Mr. Box in 
support of the rule ; Mr. Higinbotham and 
Mr. Williams showed cause. 

The action was brought by Messrs. War- 
nock BroUiers, of Maldon, against J. Blyth, 
to recover damsges for wrongful conversion 
of a quantity of iron. Pleas— Not guilty, and 
that the iron was not plaintiiTs. 

April 29, 1873. 



In August 1872, Mr. K. M'Callum carried 
on business in Melbourne aa a wholesale 
ironmonger. On the 7th of the month the 
plaintiffs purchased some iron from him, re- 
ceiving a sold note in the usual way. On 
the 12th August an agent of the plaintiffs 
oaUed on MXiallum again, and said he 
woidd take another 15 tons at the same rate 
as in the previous order. As the Wamocka 
were taking stock, M'Callum waa aaked 
to allow the 15 tons to remain in his store 
for a few weeks. MXiallum consented to 
this, provided the goods were paid for in due 
time. On the 16th August an invoice was 
sent by M'Callum of 10 tons, and on the 28th 
the invoice for the remaining five tons. On 
the 81st August phdntiffs paid M'Callum 
£247 9s. 8d. to the iron, which, however, 
still remained in his possession. Onthe4th 

September M'Callum became insolvent and 
Blyth was appointed his trustee. He refused 
to give up possession of the iron to the 
plaintiffs, and claimed to retain it in a two- 
fold capacity— first u trustee, the goods 
being in the order and disposition of the 
insolvent and therefore passing to the 
trustee ; secondly, he claimed under a UU of 
sale given to him on the 26th of August und 
registered on the 4th September. The plain- 
tiffs contended that the gooda were not 
M'Callum's. so that he could not give righta 
that he did not possess, either to the holder 
of the bill of sale or to the aaiignee of the 
estate. Tlie jury gave a verdict for plaintiff, 
daroagea £800. The nonsuit or verdict for 
defendant was applied for on the grounds 
that the iron was in the order and disposition 
of the insolvent at the time of the sequestra- 
tion, or that it iiad not been sold at the time 
the bill of sale waa given. The reduction of 
damsges was sought on the ground that five 
tona of the iron at least were S(dd subse- 
quent to Uie bill of sale. 

For the plaintiffs, it was urged that the 
property in the goods passed to them prto 
to the bill of sale, and also prior to the in- 
solvency. One lot of 10 tons was specifically 
appropriated on the 16th of August the 
other lot of five tons on the 27th. The iron 
waa put into lots to be sent to the plaintiffs, 
and that was a specific appropriation of it 
The property could not be in the order and 
disposition of the insolvent at all, aa two 
days before the insolvency the goods were 
seised under the bill of sale by Blyth. Fur- 
ther, in the daybook and the ledger of 
M'Callum, and in the ioyoices sent to the 
plaintiffs, reference was made to 15 tons of 



93 



REPORTS.— Vol. IV. 



iron which wm |Murticiih»lj described. The 
defendant had also taken the money that had 
been paid to iCOalluni for the goods ; and he 
could not hare both the money and the 
foods. The cases dted wttt—Liifgard v. 
Memter, 1 a kC, a06 ; ffamiUamv. Bell. 10 
Kxch., 545 ;' ToMmg eLif(KrAeici.L. K.2CP., 137. 
Imukb v. SbeOom, 1 Vict Keports. 46; Ai 
dridge v, Joknmn. 7 Ell. k BL; Ptarmm^, 
Jkneeon, Ell., BL, k Kil; Joiner 9. Smith, 
L.R.. 4 aP., S70; Smilk v. MarrMe, 1 Q. k 
J., 401 

For the defendant it was contended that 
to entitle the piaintitTs to claim the goods as 
theirs, there most be a spedilc appropriation 
of the iron. There was no sach appropria- 
tion ; the vendor and Tendees never came 
togeUier ; neither the vendees nor their agenta 
saw the goods. The fact that the iron was 
stacked in loU went for nothing, as for all 
that appeared that stacking may have been 
from a dray which had just brought the goods 
in ; there was nothing toshow whether the lota 
had just been received, or were to be sent 
oat There never was appropriation of the 
iron assented to by the parchaser. The five 
tons that were sold after the bill of sale was 
given clearly did not belong to the plaintiifs. 
And as to the defendant retaining the money 
and the goods, it was a hardship imposed 
by the law, and plaintiifs most prove on the 
estate for their dtht—Kmowle$ v Hor^fiM, 
bKkJM. 1S4; re Ward, L. R., 14Eqiiity7S7. 

The Court reserved judgment 

Attorneys : Andemn and Sandilands te 
the plaintiff ; Gleverdoa and XggleitOQ te 
the defendant, 

smiMos nr ■Qcmr. 
(Before his Honour Mr. Justice Midesworth.) 

Tuesday. April 22. 
nr mi poltmbhia ooxpavt vlfaue imr* 

MOLa 

Ompanies Statute 1804, No. 190— /MitlMi 
ef erediter for leinding vp, net grtuUed 
where other large eredUare oj^peee^ and it 
watild prevent the reaUsing ef a large 
proptnrtwn ef the aeeete. 

This was a petition by Mr. Wm. Detmold 
to have the Polynesia Company wound up. 

Mr. Lawes for the petitioner; Mr. De 
Verdon for the respondent 

His HoMOUB said,— This matter comes be- 
fore me on a petition of Mr. Detmold 
to wind up the Polynesia Company (Limited), 
petition states a judgment for £379 9s. 



recovered by him against the company. 
October 23, 1872; JUri faeiae, March 7; 
return nulla banet, March 12; the neoes* 
sary materials for the application un- 
questionably true. It states untruly that 
the asseta of tlie company in Victoria in- 
clude uncalled capital due by the share- 
holders. It has been a matter of conflict in 
England under the Act c o rresponding to our 
Act Na 190 whether a creditor, showing he 
comes under the terms of the Act is entitled to 
a winding-up order ex debUojuelUiiB ; but it 
has been held by authorities Oast Langltg 
UUl Steel and Iron Woi^ Campang, L. 
R., 12 Eq., 26) that it is disoetioDaiy in the 
Court to grant it and especially that it may 
have regard to the wishes of other creditom 
The asseta of this company consist (according 
to aifidavita) of property worth more than 
£11,000, apparently not readily market- 
able, indading 10,000 acres in FUi, 
worth say a pound an acre (for which 
granta have been issued by the King, 
which have got into the hands of Mr. 
Batters, a former agent of the company, who 
claims to retain them against it for some de- 
mand, and an action is now pending to 
recover thegrantefrom Butters), not including 
a claim of about £1,200 against the Bank of 
New South Wales (for which tlie company 
brought an action against the bank; the 
bank had a verdict and the Court in banco 
granted anew trial). The aifidavita atate that 
there is no uncalled capital in Victoria. The 
debts of tlie company are stated not to exceed 
£2,200. The petitioner, if he could have 
found asseta available here under his Jleri 
Ammm, would, I presume, have taken them. 
The prosperity of the company seems princi- 
pally to depend upon litigations pending 
against Butters and the Bank of New South 
Wales ; and a winding-up order would atop 
those litigations unless an official liquidator 
could be found ready to provide funds 
for their continuance. Counsel for the 
petitioner have not suggested any way 
In which they think that a winding 
up order could actually be worked so as to 
produce satisfaction of the petitioner's debt 
He himself states as his motive for pro- 
ceeding by petition, that the directors 
would pay him rather than lose the control 
of the remaining asseta of the company. The 
petitioner appears to have security for his 
debt— some ^500 acres of land in Fiji, valued 
at £800. This security does not appear to 
have been given to him directly by the oom- 
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ptny. The petitioner, who is a shareholder, 
and was a director of the company, seems 
to hare heen sangaine as to the action 
against the Bank of New South Wales 
snooeeding, and appears to have arranged to 
take his judgment against the company for 
lass than he claimed, intending to attach the 
proceeds of that action, in which he failed. 
I regard this as material, as excusing the 
oompany for not having funds by this time 
to pay him ; the using the judgment to pro- 
cure a winding-up order, though not, I think, 
a breach of faith, may have been a surprise 
It is stated in aftidaviU that the plaintiff, 
when a director of the company, was 
chairman at a meeting of directors, 
at which it was agreed between them 
and the Commercial Bonk that the 
latter should have a first chaige on any- 
thing recovered against the Bank of New 
South Wales. The petitioner says he has no 
recollection of this. If he was a party to 
such an agreement, his thwarting the action 
by winding up the company would be some- 
what inconsistent It is also alleged, and 
not denied, that he wanted the company to 
assign that claim to him after he failed to 
attach it The petitioner does not state that 
any creditor concurs with him as to seeking 
windingup. He says some shareholders do, but 
his petition is not as a shareholder. Other 
laige creditors named disapprove of the 
winding-upL The creditors in Fiji are stated 
lo have entered into a written agreement 
■otto press the oompany, indicating a die- 
inclination to an order to wind up. They 
are too distant to have been directly con- 
sulted. On the whole, I dismiss the peti. 
tion without prejudice to a renewal of it 
under altered circumstances of the company. 
No costs. 

Solicitors : Macgregor, Ramsay and Brahe 
for the petitioning creditor ; Allport and 
Barrett for the respondent. 



Monday, April 28. 

the attobnky-general on the relation of 
john scott v. the mayor, kc, of emeealo- 

BILL. 

Borought Statvte, Xo. 359, ieet, l40^Aecfpt' 
anee of higkett tender, — Qmneillori inter- 
eited in company tendering — liiU not 
diitinetly charging corrupt motitei — De* 
mftrrer oeer-mled. 
See judgment granting injunction, ante 

p. 32. 
This was an information filed by the Attor- 

April 29| 1873. 



ney-Oeneral at the relation of John Scott * 
ratepayer, against the Borough Council of 
Emerald-hill and the individual membere of 
the council, by which it was sought to 
restrain them from entering into a contract 
with the South Melbourne Qas Company for 
the supply of gas to the borough. An appli- 
cation was made to the Court a few weeks 
sfaioe for an inierim injunction pending the 
hearing, and this injunction was granted. 
The bill alleged that the Emeiald-hill Coun- 
cil called for tenden for lighting the public 
lamps of the borough with gas ; that the Mel- 
bourne Oas Company tendered at the rate of 
£5 per lamp, that the South Melbourne Gas 
Company tendered at the rate of £7 6s. per 
lamp; that the council, by a majority, agreed 
lo accept the tender of the South Melbourne 
CoDpsny» although it was for the higher 
amount ; that among those who voted with 
the majority were several members who were 
also members or directors of the South Mel- 
bourne Gas Company. The bill also alleged in 
paragraph 8 'that the tender of the South Mel- 
bourne Company was accepted not as the most 
advantageous to the corporation, but as roost 
advantageous to the South Melbourne Com- 
pany ; and it therefore prayed for an injunction. 
To this bill or information the defendants, 
J. Whiteman, R. J. MiUs, J. Page, J. Dankg. 
and Phillipson, membere of the council, who 
voted for the aceptance of the tender, de- 
murred, on the ground that it did not appear 
that they, or any of them, were disqualified 
or incapacitated from voting as in the bill 
alleged, or that by reason of their having so 
voted, the proceedings mentioned in the in- 
formation were null and void. 

Mr. Webb appeared for the defendants in 
support of the demurrer ; the Attorney* 
General, with Mr. Holroyd and Mr. A'fiec- 
kett for the information. 

lilr. Webb said that all the questions but 
this one had been decided by his Honour on 
the application for the injunction. This 
ix>int had not then been brought forward, 
the arguments being confined solely to the 
facts oppearing on Uie aflidavits. It was, 
however, desirable to obtain a decision 
on this particular question which was now 
raised. And that point was this, that the 
council had a discretion given to it by the 
Boroughs Statute as to what tender, it should 
accept The council, under the Boroughs Sta- 
tute section 140, were to accept tliose tenden 
which, on a view of all the circumstances, 
shall appear most advantageous. A discre- 
tion was thus given to them as to the ac- 
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oeptanoe of tenders, and there was nothing 
in this bin to justify the Court in interfering 
with the exercise of tliat discretion. His 
Honour had already decided that although 
tlie councillors interested in the South Mel- 
bourne Company might be subject to an ac- 
tion for penalties for voting, they were not 
prohibited from voting. The council were 
simply acting within the sc<^ of the 
authority given to them by the Act, and for a 
wrong exercise of that authority the remedy 
was not an appeal to a court of equity. There 
was no statement in the bill that as a fact 
the council acted corruptly ; the allegation 
in paragraph 8 was merely a conclusion of 

Uw. 

The Attobkkt-Gxkebal submitted that 
the statement in paragraph 8 was quite sufli- 
cient to sustain the bill. It was not merely 
a conclusion of law, it was a statement of a 
fact that the tender was not advantageous 
to the corporation. Other facts were also 
stated which would prevent the bill being 
demurrable, but that one allegation alone 
was sufRdent There was the fact that the 
council had accepted a tender very much 
higher than another one that was put in ; 
that they did so by a resolution of a ma- 
jority who were interested in the rival gas 
company. This was sufficient to show that 
the contract was for the benefit, not of the 
corporation, but of the company in which 
these men were interested. It was true these 
men voted at a personal risk to themselves of 
being answerable in action for penalties, and 
it was true that the Court had decided that 
their mere vothig did not render the resolu- 
tionillegal ; but, primdfaek, the rehitor had 
stated certain facts which were, to say the 
least, suspicious, which required some ex- 
planation. At tlie first sight of the facts, it 
would appear that the contract was not 
advantageous to the corporation ; it was for 
the defendants to show how it was advan- 
tageous. The bill presented a gross case of 
malversation of public funds for the benefit 
of a company in which several members of 
the council were largely interested. 

Mr. HoLBOYD also argued that the allega- 
tion in paragraph 8 was a statement of facts, 
not merely a question of law. Facts were 
also stated of a tender of £7 6s. per lamp 
being accepted, as against one for £5 ; and 
there was the suspicious circumstance that a 
number of those who voted for the larger 
sum were peraonally interested in that 
money being voted. These facts being 
stated, the Court would infer the motive that 



induced the councillors to vote as they did. 
The allegation that the contract was for the 
benefit of the company and not of the corpo- 
ration was, therefore, not a useless one- 
it had a meaning. If it were a case of a bill 
against a trustee, an allegation tliat Uie tms* 
tee was accepting a contract for his own 
interest and not for that of the eeHnique 
trust, would be suflldent to sustain the bill 
and require an answer. So here, this 
council was entrusted with public funds, 
and instead of applying them for the benefit 
of the corporation, they were using them to 
advance the interest of a company In which 
they were personally interested. 

Mr. A'Beckett also maintained that the 
allegations in the bill amounted to a state- 
ment substantially that the corporation had 
not exercised a discretion as to the contract. 
It lay upon the persons exercising the discre- 
tion to explain away the facts of this case. 
They ouKht to explain how it was that they 
accejited a contract which was manifestly to 
the disadvantage of the ratepayers, and in 
which they (the councillora) had a personal 
interest The Court would surely assume 
jurisdiction to restrain a corporation holding 
funds in trust for the ratepayera generally, 
applying those funds for their own personal 
benefit and agauist the interest of the rate- 
inyers. 

Mr. Webb replied, urging that the allega- 
tions as to the improper exercise by the de- 
fendants of the discretion entrusted to them 
were not sufficiently stated. 

His HoxouB said that the question at pre- 
sent before him turned on a narrow point of 
equity pleading. The bill stated that the 
members of the council liaving two ten- 
ders before them for the supply of gas, 
one for £7 6s., the other for £6, accepted the 
higher tender, there being a difference of 45 
per cent in the amounts of the two tendera ; 
and, so far as appeared by the bill, there was 
no other difference in them. Besides this 
difference of 46 per cent in the tenders, the 
bill also alleged that the higher tender was 
accepted from interested motives on the part 
of those who virtually constituted the majo- 
rity. Facts were stated, the primd fade in« 
ferencefrom which was that the resolution 
arrived at by the corporation was corrupt or 
at all events was influenced by favouritism, 
and that the proceedings of the council were 
rather with the design of promoting the inte- 
rests of the company than of the corporation. 
If the resolution was corrupUy arrived at if 
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the discnnion upon it was not m to the inte. 
reitt of the council, but something ez- 
traneooB to those interests, and if the resolu- 
tion was arrived at on those considerations, 
there could be no doubt of the pro- 
priety of interference of the Court to 
prevent the tender being accepted. But 
although the bill stated facts from which 
the inference might be drawn that the mem- 
bers had abused the discretion entrusted to 
them, the bill did not with suiAcient distinct- 
ness draw that inference ; it did not venture 
to put forward in so many words that the 
resolution was corruptly arrived at, although 
it stated facts from which that inference 
might be drawn. He had therefore felt some 
doubt about the bill as a matter of pleading, 
and still entertained some doubt. But on 
the whole, though with doubt and hesitation, 
he liad come to the conclusion that the 
bill did sufficiently state facts from which 
an infierence unfavourable to the council 
might be drawn. He had further to obsen-e 
tliat this was a case in which, if the contract 
were entered into, it would be irrevocable— 
that is, it would be a valid one, no matter 
what were the motives which might induce 
the council to enter into it ; unless, indeed, 
the phiintiir went further, and held that it was 
a corrupt bargsin on the part of the gas com- 
pany, as well as of the counciL The bill 
■ought to prevent an act being done, which, 
if done, would be irrevocable ; and it brouglit 
forward materials impeaching the propriety 
of that act The demurrer to it was simply this, 
that the council owed to a court of equity 
no explanation of those circumstances, 
that they were warranted in doing as they 
did, and were not bound to assign any reason. 
He did not concur in that view, and should 
therefore overrule the demurrer. 

Mr. Webb submitted that no costs ought to 
be given under the drcumstunces. 

His HoxouB.— I always give costs where 
the only defence is one i f technical pleading. 

Demurrer overruled with costs. Judgment 
for plaintilf. 

Solicitors : Mallcson, England and Stewart 
for the relator; Anderson and Sandilands, 
Plummcr, Nolan, and Fishlej for the demur- 
ring defendants. 



Friday, Mat 2. 

appkllatb jurisdiction ix bquitt. 
(Before their Honours Mr. Justice Barry, Mr. 
Justice Williams, and Mr. Justice Fel* 
lows.) 

May 13, 1873. 



mi ROOBB RICHARD If ALIT, AH IKS0I.VIVT. 

ImOeencp Statute 1870, iVV 870, Sget. 17, 
ll^Ord^r glten hy debtor tkortlp Ufore 
inmtirenty, to third permm to ocll debtor^* 
goodi mnd with^rocredi topaiff bonA fide 
debt to erediton — Xot within oumwmrjf 
jtiriodietion ^nder ooet. 17. 

This was an appeal against a decision of 
Mr. Justice Molesworth (afile, p. 7), ordering 
Mr. W. & Woolcott and Mr. J. M. Garratt to 
repay to the assignee of the estate of R. 
R. Maley certain money received by way oi 
fraudulent preference. 

Mr, Molesworth appeared for the appeUants ; 
Mr. Lawes for the respondent, the assignee. 

Maley was a solicitor practiBing at Geelong ; 
on July 18k 1872, he filed a dedaration in 
huolvenqrf on which the Bank of Victoria, 
a creditor, obtained a rule Mtsi on July 24 to 
sequestrate. The rule was made absolute on 
Augusts. Mr. Woolcott and Mr. Garratt 
were also creditors of Maley'a Mr. Woolcott 
had accepted a biU for £48 Is. 8d., which 
Maley endorsed to the Bank of Victoria, and 
which fell due July 4. Mr. Garratt was also 
an accommodation acceptor of a bill for £46 
10s., which he had to take up on July the 
9th. On the 14th July, Maley, who was 
then in gaol on a criminal charge, sicned 
a paper written by Woolcott and addressed 
to Mr. Kolnnson, an auctioneer at Geelong, 
authorising him immediately to sell by 
public auction his furniture and pay the pro- 
ceeds to Garratt and Woolcott in the propor- 
tion of two-fifths to the former and three- 
fifths to the latter. Mr. Garratt took the 
order to Robinson, the goods were sold, and 
realised £68 lis. 7d. net Of this £27 8s. 7d. 
was paid to Ganratt and £41 3s. to Woolcott 
The assignee sought to have these payments 
refunded, on the ground that they amounted to 
a fraudulent preference to each of the 
creditors. The application was dismissed by 
Judge Forbes on the ground that the trans- 
action was not fraudulent, but the payments 
were made and received in good faith and 
for valuable consideration. On appeal to 
Mr. Justice Molesworth this decision was re- 
versed on the ground that, though the debts 
to Woolcott and Garratt were really due, 
payment of them amounted to a fraudulent 
preference. Against this decision Mr. Gar- 
ratt and Mr. Woolcott appealed. 

The proceedings were instituted under 
sea 17 of the act of 1870 (No. S79), which 
provides that the Court may decide the right 
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of property in any cbatteli upon the applica- 
ticm of the aeeisnee, tnistee, or any person 
cUiming to be entitled theretOb and may 
make such order for the delivery up to or 
retention of mich chattela ^ the aaaisnee, 
tmatee, or rach person, or if the same shall 
have been aold then for the payment of the 
value thereof. Sec 71 enacted that every 
conveyance, transfer, or payment witli the 
view of giving one creditor a fraudulent 
preference over another should, if made 
within three months of the insolvency, 
be fraudulent and void as against the 
assignee, but the section was not to 
affect the right of a purchaser or payee 
in good ftuth dindfor\'aluable consideration. 
A preliminaiy objection was made that seo- 
tion 17 did not apptf to a case like the pre* 
sent, so as to give the court a snmmaiy 
jurisdiction. The ^niellants had made no 
daim to the goods ; the goods were delivered 
by the insolvent to the auctioneer ; neither 
insolvent nor Gsnatt had taken them. The 
auctioneer was snerely the sgent of ICaley. 
The assignee could not proceed at law 
against the appellant, in an action of trover 
for the goods, because the appellant nevsr 
had the goods, and he could not therefore 
take this summaiy method of obtaining 
them. 

The OouBT bold the objection to be a good 
one, and allowed the appeaL As the point 
had, however, notbesntskenin-eitherof the 
courts below, no costs were allowed. 

Appeal allowed without costs. 
Solicitors ; Wooloott and Turner te the 
appellant ereditois; Hsrwood lor the as- 

siiniAe^ resDonoentk 

TusBOAT, Mat d. 
(Before their Hononn Mr. Justice Bany, and 
Mr. Justice WilliSms.) 
if'Bwiiro v. ACLa 
Artaenkijf — /» miniMff $karc$'~IligkU of 
plaintiff fuft iMt h^ affemjtt te rejfwdmte 
them itken timproJitahle^Delay im claim' 
iftff right iecM mat dimble direetfir aetirt^ 
engaged In the eampang*$ kuelneu. 

Against the decree of Mr. Justice Moles, 
worth, ante, p. 13^ the defendant appealed. 

Mr. M'Dermott and Mr. Webb for the 
appellant; Mr. ViUeneuve Smith and Mr. 
Williams for the respondent 

Mr. Jnstaoe Baeby, in giving the judgment 
of the Court, said.— This is an appeal from 
a decision of the primary judge, in which 
inter alia the defendant Ardiibald Anid, was 



ordered to execute a transfer of the scrip 
certificates c^ certain shares in the Luck'a All 
Mining Company to the plaintiff. The 
negotiations for the contract on wl&icfa the 
plaintiff relies as establishing his right to the 
shares, commenced in January, 180S. The 
bill to enforce specific performance of that 
contract was filed in January, 1878. An in- 
terval of six years occurred between 
the date of the making of the contract 
and the filing of the bill; and one of 
the grounda of objection to the decree 
is that this delay evinced such laches 
on the part of the plaintiff as to disentitle 
him to the relief somrht, which relief it is 
in the discretion of the Court to grant or 
refuse. We participate in the difficulty ex- 
perienced by the learned judge in an endea- 
vour to reconcile the conflicting verbal 
evidence of the plaintiff, the defendant, and 
the witnesses examined. We consider it 
highly important, therefore, to weigh well 
the value of the written evidence in the 
case. The firat question which arises 1% 
what were the terms of the sgreement? 
The plaintiiTa case is that he proposed to 
the defendant, Borthwick, to boy the shares 
in question, and also some othere; that 
Borthwick agreed to join in the purchase, 
but stated that, in consequence of his rela- 
ti<m with his mditors, it was not desirable 
that his name ahould appear ; that he had 
no money himself, but that the money re- 
quired would be advanced by his brother-in- 
Uw (the defendant Auld), and the shares 
could be transferred to his (Auld's) name ; 
that a further memorandum in writing was 
drawn upt embodying tlie terms of the sgree- 
ment, which memorandum was lost He stated 
its terms, from recoUection, to be as follows : 
— " I hereby promise to transfer you one-six- 
teenth-share in the Luck*s All Quarts-mining 
Company upon your paying the amount 
due by you upon the same.— Aux. Bostb- 
wn?K." The defendant gives a totally diffe- 
rent version of the sgreement, namely, that 
he agreed that the shares should be pur- 
chssed, and that he would cause them to be 
transferred to the plaintiff if he (plaintiff) 
should within six numthe pay to the defen- 
dant Auld the price of the same. Accord- 
ing to this view of the transaction. If the 
plaintiff did not bslors the expiration of six 
months pay the purchsse-moneyj he ceased to 
have any interest in the shares, and lost his 
right to enforos bis daim to them. The 
leamsd judge directed an issus to ssosrtaia 
whgl ths contract really waa^ Tlis Isbm 
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having been tried, and the jury having found 
that the contract was made without any 
condition for payment of the pnnthasc- 
money within six months, that is to say, in 
lavourof tlieplaintifT, sustaining his represen- 
tation of the terms of the written agreement, 
it is not convenient to disregard that finding. 
It is not impeached, therefore we accept it as 
having decided that tlie purchase was abso- 
lute, nnclogged by any such condition as was 
insisted on by the defendant The purchase 
money vras paid to Mr. Shaw, the official 
assignee of the insolvent estate of a i^erson 
named Freeman. The next piece of evidence 
to which our attention is directed is exhibit 
A, by which it appears that Bortnwick, on 
January 20, 186G, made a memorandum in 
these words :— " To cash iviid into bank, .€153 
fis. 6d.; cash lent £125 2b.; cash to Shaw 
(one 16th share Luck's All), £125." Tliese 
two sums of £125, making together £250, cor- 
respond with the sum paid to Mr. Shaw, and 
there can be no reasonable doubt but that 
the one sum of £125 related to the transac- 
tion of the purchase of these shares, 
and the other £125 to the purchase of 
those which Borthwick was to rctahi. 
We now proceed to what occurred some 
months subsequently. In July, 186G, the 
plaintiff told Borthwick that calls had been 
made on the shares, and requested him to 
supply him with money to meet them. lk>rth- 
wick says that he conferred with Auhl on the 
subject, and the result was that Anld wrote 
the letter, July 14. It is in these words :— 
" Sir,— You want money to pay calls in the 
Luck's All. I have got none. I have paid 
the principal, you pay the calls. You can't 
expect that after what has occurred I will 
put myself out at elbow to accommodate 
you. You must pay the princiiial on your 
■haresi or else the calls on both." 
Now it is manifest that this amounts 
to an admission by the defendant 
Auld that the plaintiff had an interest in 
the shares, that the purchase was made 
with money which he had not repaid, and, 
moreover, that the defendant Auld desired to 
hold him to the agreement, and wanted toget 
ridofhisown liability. So far the writings and 
the findingof the jury are consistent. We now 
come to the objection as to the lapse of time. 
The application of the principles on which 
courts of equity deal with delay in seeking a 
specific performance, depends much on the 
circumstances of each particular case. Tlie 
doctrine on which these coorts act in relation 
to granting relief in respect to interests in 

May 13, 1878. 



mines is more strict, but it is well known, 
and is so familiar that it is almost unneces- 
sary to refer to any authorities on the 
subject. The doctrine has, however, been 
■o succinctly stated in Premler*jaMt v. Titrion, 
1 Young and Collyer's New lieports, 110, that 
a citation from the judgment will suffice :— 
"This Is a mineral property— a property, 
therefore, of a mercantile nature— exposed 
to hatarfls, fluctuations, and contingencies 
of Tsrioos kinds, requiring a large outlay, 
and producing, perhaps, a considerable 
amount of profit in one year and losing it 
the next It requirea— and of all properties, 
perhaps, the most requires— the parties in- 
terested in it to 1)e vigilant and active 
in asserting their rights." The facts of 
that case rendered those principles easy 
of application. There had been a lajise 
of nme years, during which the plain- 
tiff had done nothing. He had been within 
the fourscns, as it is said— in Jersey or (jnern- 
sey, and visiting England o(!ca8ional1y. He 
knew the state of affairs of the company ; he 
withheld from any ivirticiiiation in the 
struggles to rescue the company from its 
difficulties. He came, therefore, with a very 
bad grace to insist uiK>n the right which 
he claimed. He was amcnalile to the 
objection made against him as a slug- 
gish and nactive claimant. The faits 
of the present case are completely diiVei-ent. 
The plaintitT was actively engaged in the 
operations connected with the mine ; he 
lived near the sfiot, devoted his time to 
sui)erintending its management, and sat at 
the IxMird of directors. He had saved the 
mine from i\Terk, and had induceil a gentle- 
man named M'f^an to advance money to 
pay off debts due to miners who had re- 
covered judgments against the comiiany for 
wages, debts of a character which, if the 
judgment had been followed by execution, 
would have led to the sale of the pro|ierty of 
the company, and proUihly to the stopiiage 
of the mining proceedings. He was in a 
totally different ixmition from a i^erson absent 
from the country, or who, being present, was 
lying by and concrealing his hiterest, leaving 
those who were bearing the brunt of the 
speculative investment to supixne that he 
had abandoned or waived his right, and in- 
ducing them to incur ex|)enses under such 
belief, or alter their position or relation a*itli 
him or with the company to their prejudice. 
Tlie /orAf/f which disable a i^erson from getting 
redress are usually of a description clear and 
unequivocal. No hicheit of that character 
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can be imimtcd here. The plaintifT did fnnke 
applications to both defendants, and asked 
Borthwifk for a settlement of acconnts, asked 
him to strike a lialance by which the sum lie 
had advanced with the calls would be 
repaid out of the dividends which he had re- 
ceived. Tliis, Borthwirk finally refused to 
do in Decern 1)er, 1R71, and the plain tifl' filed 
the bill in January, 1K72. Thus, instead of 
putting himself in the position of a man 
who hail deserted the mine and its 
fortunes, ho had been constant in as- 
sisting to save it from absolute impending 
pcniition. There is one part of the evidence 
which tells strongly against him, and that ifl 
certainly inconsistent with the case he haR 
tried to establish. It is stated by a witness 
named Knowles that while he was engaged 
as a director, and while the fortunes of the 
mine were at a low ebb, when calls had lieen 
made and forfeiture of shares, including 
those in question, was ordered, he declared 
that he hod no interest in the shares. He was 
interrogated on this point, and he did not 
give the pointblank denial to be expected 
from a person conscious that he had never 
made the statement attributed to him. He 
■aid merely that he did not remcm1)cr having 
been asked the question or having given the 
answer. His denial then, if it amount to a 
denial, was weak indeed. At this juncture 
both plaintiff and defendants seem to have 
entertained feeble cx])ectations of the ulti- 
mate success of the mine, and apjiear to 
have been anxious to escai^e from the lia- 
bility to pay calls. This, then, induces us to 
lay the greatest stress on the documentary 
evidence. Starting, therefore, with the 
statement of the plaintiff with reference to 
the contract ; adopting his assertion that the 
agreement was in writing, but that it had 
liecii lust ; accepting the finding of the jury as 
corro1x>rating hisevidence, and that the agree- 
ment was an absolute and not a conditional 
one ; adopting the entry in exhibit A of the £125 
advanced to the plaintifl' by Borthwick being 
the money of Auld, and regarding Anld's 
letter as an admission that the right of pro* 
I)erty in the shares in question was at that 
time in the plaintiff, we uphold the decree of 
the learned judge, and are of opinion that it 
is e^iuitable in every particular. 

Appeal dismissed with costs ; decree con- 
firmed. 

{Solicitors: Anderson and Sandilaiids for 
the defendants, appcllaulM ; KidMion for the 
plaintiff, rcKpoudcut. 



INSOLVENT COUUT (MKLROUUNE.) 

FuiDAV. May 2. 
(Hcfore his Honour Judge Noel.) 

RK JAMKS KC'OTT. 

Iimtffrehrif Statute 1H7(», ^^^. :i7y, fret. 138— 
AliMtjtjtrojtritttioH by \H»t»lrcnt tittufHcy^ of 
MOHvff* t[f hh rlicNt — SuhwquvHt arrange* 
mcnt hvitnea them dm'» not reliere Inwhent, 

Mr. Kiillcrtoii for the iiiHolvcnt. 

His Ho.\oi;k delivered judgment in an ap- 
l>lication which had been made for an un- 
conditional certificate to be grantetl to James 
Scott, of Melbourne, solicitor. The apidica- 
tion had been opixwcd by Air. Knocli Swin- 
dell, a creditor, on the ground that the in- 
solvent had niisiippropriatcd 110 10s., being 
balun«:e of a sum of £1.5 which ho had en- 
trusted to him as his solicitor, to meet a bill 
given in punhase of land. The sum of 1*4 
10s. had been rejiaid out of the £15 to Swin- 
dell by Scott, but he had not been able 
to obtain the remainder. The following 
is the judgment given by his Honour :~ 
The case is this : The insolvent acted as so- 
licitor for the o])]iosing crctlitor in the matter 
of a purchase of some f)roijerty in rraliran. 
The <'reditor had given to the vendor two 
ac<reptnnces for £14 10s. Ho i>aid to insol- 
vent's clerk £1.5, for the pnriKMie of taking 
up the hist of the accepUmces. When it be- 
came due it was not retired by the insolvent, 
Ixicause he had not the money, the receipt of 
which he admitted. The creditor was 
threatened by the vendor with proceedings 
to recover the amount, and in order to pre- 
vent this, aiid to obtain the conveyance, he 
was obliged to Ijorrow. The sum of £4 10s. 
has Itecn paid to him on account by the in- 
solvcnta For the balance he remains a 
crc<litor on the estate, and now opiioses an 
order of discharge, on the ground of insol- 
vent's having been gupty of a breach of the 
statute— section 138— hi unlawfully appro- 
priating to.his own use money of which he was 
in charge as trustee or agent. In defence it 
has been urged— 1. That the creditor has 
been little injured, the amount alleged to 
have liecn appropriated being very small, and 
that on such a question a professional man 
is not to be subjected to the same critical 
severity as a trader-; 2. That the breach of 
trust, if committed, had been condoned by 
the creditor, who agreed to consider the sum 
lodged with the clerk as a loan to insolvent 
to be re]iaid when convenient Now, obvi- 
ously misappropriation has no degrees. The 
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■mallneM of the amount appropriated miiat 
not modify the principle on which I am to 
deol with the debtor ; otherwise I shall hare 
to fix the amount at which misappropriation 
begins to be an offence, which it is imiiossible 
to do. And so far from solicitors being per* 
sons to whom it may be allowed to be 
lax on such a iwint, the courts of bank- 
mptcy, as well as other courts, hare al- 
ways enforced the strictest fidelity from 
them in managing the money of tlieir 
dients— A; parte SeOnff 25 L.J., Bank 
IS; re FresioH, 31 L. J., Ilank L More- 
over, the refusal of a certificate is not 
to be regarded merely os a paoishment for 
the injury the debtor has inflicted on one or 
more creditors. The interests of society— of 
a mercantile oommnnity^are to be consi- 
dered. The Legislature has tliought proper 
to determine that debtors who hare com- 
mitted certain misdeeda--one among which 
Is the using of money entrusted to their cote 
for a specific purpose->shall not be entitled 
to a discharge from their debts. If a credi* 
tor proves to me that an insolvent has in. 
dulged in any such prohibited practices, it if 
not for me to grant a certificate because the 
creditor hos sustained serious damage. 
I do not think the decision of tlie Supieme 
Court in re Bayne, Victoria Law Times, 
143^ contravenes ex parte fkUtff, or is 
on authority in favour of the insol- 
vent Tlie attorney there appears to have 
been charged with obtaining money by false 
representations, and his liability as a default- 
ing trustee or agent does not aiipear to have 
been discussed or decided by the Court 
nowever that may be, the Court held on the 
evidence tlut besides the relation of attorney 
and client there was the relation between 
borrower and lender— tlmt the creditor hod 
entrusted a sum to be api>ll^ in a certain 
way on a conthigency whidi never happened, 
permitted it to remain in tlie liands of his 
attorney, continued to lend him moro money 
and included the siiecial sum in a mortgage 
togetlier with other advances, and tlierefore 
thero WHS no proof of fraudulent aiiproprio- 
tion. But tlie present case is entirely different 
from that There are no loans by the client ; 
not a scintilla of evidence that he consented 
to the insolvent's temporory use of the 
£15. On the contrary, he complained of 
the neglect in meeting the bill, mode re- 
peated applications to insolvent to per- 
form his duty, and only when pressed 
hf the vendor^s threat of an action did 
he consent at tlie suggestion of Scott to 
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borrow the required amount from a friend. 
Kven if he had been persuaded to regard this 
transaction as a loan, I doulit whether that 
circumstance would have placed the insol- 
vent out of the grasp of the section. He 
ought to have paid the bill at maturity. So 
■oon OS he foiled to pay, the offence was com- 
plete, and no subsequent arrangements lje- 
Iween himself and his client especially after 
sequestration, could do away with it— JBc 
jMTte Sttbf ; exparte IKr^A^, 26 L. J., Bonk 33. 
I need not find fraudulent intent on the ]iart of 
Scott It is not mode on ingre<lient of tlie 
offence by the section. I find tlie fact that 
he appropriated to his own use £15 belong- 
ing to his client ; which fact established, the 
statute forbids me to grant a certificate. 
Hod not this objection existed, I should hove 
been inclined to grant the certificate on 

payment of a dividend of 4a. in the £. Cer- 
tificate refused. 
Solicitor ; Brohom for opposing creditor. 



JUDICIAL COMMITTEE OF TUE 
PMIVY COUNCIL. 

LOMDOM CHABTIBID BAMK V. LEMPBIKRB. 

Harried Woman ^Admtniatrainr^ Pur- 
pcrting to give temrity la bank for private 
orerdraft, oeer her ekare ef integtate*e 
eitato^Snek ikare already wbjeet towMT' 
riage Mttltment wUkomt rentraint npan. 
anticipation^ tritk potter ef appointment 
trkirk eke rxereieed kg niU^Letter of 
eemritg keld a enjieient errmtion of 
porter in favour of hank — \Vkere rkarge 
if f rand in kill not proved, bill not to be 
ditmieeed if tkerr remain a eajirient e^itg 
ttated and proved, 

Tliis appeal from the Supreme Court of Vic- 
toria, oigued beforo the Privy Council 
on the 4tli, 5tli, and Cth yebmory, was on 
appeal from a decree of tlie priniaiy Judge 
(Mr. Justice Molesworth) dismissing tlie 
appellant's bill, with costs, and from a 
decree of the full Court on opiieol, which 
dismissed on appeal from the first-mentioned 
dei^ree, both reported, 1 A. J. It 175. 

TlieSolidtor-Oenerol, with Ifr. Dickinson, 
Q.C; and Mr. Kekewlch, for the oiipellant ; 
Sir It BogBolUy, Q.a; Mr. Fry. Q.C.; Mr. 
Cotton, Q.C; Mr. Lindley, Q.C., Mr. ailoll, 
and Mr. C Itussell, for the tliroe sets of re- 
s|ioiidents. 

The cose was oigued before Lord Justice 
James, Lord Justice Mellisli, Sir Barnes l*ea 
cock, and Sir Montague Smith. 



101 



REPORTS.— Vol. IV. 



Judgment WM given on the 87t]i FelinutTT, 
M followB :— 

Tlie plaintiffBin this CMe had oertain deal- 
ing and tnuMactioiifl with one Anne Young 
Aitkin and her huiilvind, out of which tlieir 
present chiim ariaee. Slie was tlie widow 
and administratrix of one Jeremiali George 
Ware, dcoeaacd, M'ho had died (as far Lack as 
October, 18nO) intestate, iKMsesBed of pro- 
perty, real and peraonal, to a very large 
amount A suit was instituted in the 
Supreme Court of Victoria for tlie puriKMe of 
ailminiatering Uiat estate, and, in Uie course 
of thatsnit, areceiver and manager of the rents 
and profits of the real estate and stations of 
the intestate was apiMHnted, but the adminis- 
tration of the personal estate Iqr the adminis- 
tratrix was not otherwise interfered with Iqr 
the Court Mrs. Aitkin, tlien Mrs. Ware, 
employed the plaintiflTs as her liankers, and 
had two acMsounts with tliem ; one her private 
acronnt; the other, her adniinistmtion ac- 
crouMt oiiened with her as Anne Ware, ad- 
niinistmtrix. The receiver kept his account 
witli tlie same bank. In Marcli, 18Q8, she 
intermarried witli Mr. Aitkiiu Shortly after 
her marriage, she and her husband called at 
the bank, and at their request tlie two ac- 
counts were transferred to her by her new 
name, and on that occasion she signed a 
letter as follows :—" Geelong, April 4, IdCSL 
Dear sir,— Herewith I send you two cheques, 
amounting to £1.963 3s. 7d. and £4.434 18b. 
7d., drawn by me on my private acrcount and 
administration account, and hereby request 
you to transfer the amounts to accounts re- 
spectively to be opened in your bank in the 
name of^ 'A. Y. Aitkin' and 'A. Y. Aitkin, 
Administratrix.' Any cheques outsvanding, 
or any bills drawn, accepted or endorsed, ' A. 
Y. Ware,' or * A. Y. Ware, Administratrix, 
to lie placed to the new accounts respectively. 
And you will t-onsider any private overdraft 
of mine secured by my administration de- 
posits in your hands, and please to recognise 
Mr. John M'are*s signature as formerly on 
the administration account— I am, yours 
truly, A. Y. Aitkix. Tlie Manager London 
Cliartered llank, (ieelong**— and the husband 
signed his name to the words, " I consent" 
written thereunder. Afterwards, and up to 
the time ot BIre. Aitkin's death, in June, 
1867, very large sums were drawn out by her 
on lier private a«'Count ; and the same was 
overdrawn at tliat time to the extent of 
£13,438. But during the same period very 
large sums were iiaid in to the administration 



account which were from time to time 
placed on deposit at interest with the bank. 
Amongst the sums so defioeited were two 
sums of £6.000 and £8^000, which are 
esiiecially the subject of this suit After the 
death of Mrs. Aitkin, an order was made for 
die tmiuifer of the balan<« in the hands of 
tlie liank belonging to the estate to the credit 
of the cause, and it is alleged and aiipears to 
be tlie fact tliat n\ the first instance, the 
manager of the bank was minded to obey 
BUi'h order to its full extent without setting 
up any claim to retain the said de]iosits of 
i^OOO and £0,000, and "acte«l so as to make 
tlie receiver snp|iose tliat those sums were 
tnuisferred as well as the other moneys in 
their hands, but before actual transfer, tlie 
manager placed those two sums to a suspense 
account insisting that he had a right to 
apply them to the overdraft on the private 
acit>unt'' Nothing material, however, ap- 
liearstotum on this vacrillation of |furiK)se 
cr on tliis conduct of tlie manager. The two^ 
sums had actually been plat«d on deposit 
liy Mrs. Aitkin herself before the api^oint- 
meiit of the re<«iver ; the moneys were still 
in the hands of the liaiik, and nothing was 
actually done to affect the right if the bank 
had the right sc» to retain and apply those 
deiKNiita. Primil ftwh the Imnk had that 
right under the letter of Blm. Aitkin, con- 
cune«l in by i^o* husliand. Whatever 
moneys were dciKMited by her after that 
letter were paid by her and received 
by the bank on the conditions contained in 
her letter, and the liank could not have been 
called on to iiay over what they so received 
on the administration account until the 
pri\*ate account had lieen first discharged, 
unless by some iierson having some better 
eciuity of which the liank hud notice. Of 
course, the bunk had notice of one such 
equity from the very nature of the case, vis., 
that the moneys so iiaid in were assets of the 
intestate's estate, and might therefore be fol- 
lowed if net'essary by the creditors of the de- 
ceased, and by the otlier next of kin bene- 
ficially entitled, liut no such claim has been 
made liy either creditors or next of kin, as 
such, and it is aliundaiitly clear, and is ad- 
mitted, tliat there are otlier assets fortli- 
coining far more than sufficient to answer all 
their claims, and tliat tlie overdrafts of Mrs. 
Aitkin are much less tlian her distributive 
share of the net residue. It would apfiear 
clear tlierefore tliat the bank had so far the 
right of retainer claimed by tliem. It ap- 
pears, however, that on the occasion of her 
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marriage, and before the date of her letter, 
■he had. Iqr roarritiKe settlement, settled her 
■hare of the residniry eufcate ujion trusts, 
under which several of the resiioudents claim 
to have a preferable right to that share, in- 
cluding all her right and interest to and in 
the said deposits of £8,000 and i:G.00a But 
unless the bank had notice of tliat settle- 
ment, they cannot lie affected thereby, so as 
to deprive them of their right to retain 
moneys deposited with them under the cir- 
cumstances aljove stated. There is a con- 
test of fact as to whether the bank had or 
had not such notice, the manager dciiosing 
that he never heard of it, the husband, on 
tlic other hand, deiiosing that it was dis- 
tinctly mentioned to him at the inter\'icw 
when the letter was signed, and with refer- 
ence to the arrangements then made. In 
this conllict of oath against oath it would lie 
impossible to hold that the fact of notice 
(the onus of proving which lies on the re- 
spondent) liad been made out^ and the pro- 
babilities arising from the surrounding cir- 
cumstances and the transaction itself are in 
favour of the manager's statement and not 
the husband's. And this might be suflicient 
to disiiose of the case so far as regards the 
right to the £14,000 now retained, liut it is 
not satisfactory to dispose of a case merely 
on the liulance of such conflicting testimony, 
esiieciallyas in the arguments in the Suiireme 
Court of the colony and here the case of 
the bank has been very much put on their 
rights derived under the settlement itself. 
It is admitted by all the adult defendants 
that Mrs. Aitkin's share is much more than 
£15,000 mentioned in the settlement, and as 
between the plaint ill's and the infant de- 
fendant the question raised and argued is, 
which has the better right— the bank as 
creditors, or the infant as appointee, under 
Mrs. Aitkin's will, she having by lier will 
appointed the same between her husband 
and her children. On the part of the bank 
it was contended that, whether the settle- 
ment was known to Ijoth iiarties. or was only 
known to the huslxind and wife, the letter 
must be considered to have been written 
honestly and with the intention of binding 
the deposits to the extent of any interest 
which it was then in her power to charge at 
law or in equity. The words in that letter 
"secured by my administration deiiosits in 
your hands," must have the same construc- 
tion and efl'ect as if the letter had gone on 
to say, so far as 1 have power to charge them. 
She had, at that moment, iiower, by deed or 
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will, to chaii^e them to the full extent of the 
amount of her dower, and of the £15,000, 
and it is contended, and their Lordshiiis are 
of opinion that, the letter being in favour of 
purchasers for value is a sufficient and sub- 
stantial, though informal execution, of the 
huly's power under the marriage settlement, 
and as to everything which she had power 
to dispose of by deed thereunder, and so 
that the claim of the liank would be para- 
mount to the claims of any persons under 
her will. But it was very nmch pressed by 
tlie counsel for the resix>ndents that no 
•uch case was made by the bill, and no 
such issue raised as that of the right to have 
an informal execution of a power supplied 
in efiuity. The facts, however, being all 
stated, the letter of charge, the settlement, 
lind the wiU. tlie fact that the particular 
head ot equity under which the plaintiffs 
claim is not distinctly charged docs not ap- 
liear to raise any very serious difficulty. The 
issue is not one of fact, it is a conclusion of 
equity. But as it is true that this view of 
the cose is not in terms presented by the bill, 
and does not a]ipear to have been considered 
in the colony, their fiOrdshiiw have thought it 
right to consider the questions which appear 
to have been argued and disiiosed of in the 
Supreme Ckinrt, and which may, in fact, have 
a material bearing on the rights of the de- 
fendants intt-r Me. The plaintifl's made and 
make the following case :— We are, they say, 
creditors of a married lady having a seixtrate 
estate, and a power for our purpose equiva- 
lent to a seiiarate estate ; and tlie lady having 
exercised that ijower by will in favour of 
volunteers, we are entitled to l)e paid our 
debts out of the moneys appointed in 
priority to the volunteers. The jilaintifTs rely 
on the law, as laid down by the Lonl Justice 
Turner, in JoftHnon v. Galiwjher (3 De Gex, 
Fisher and Jones, p. 518)— that a seiMirate 
estate Vas liable for "general engagements." 
The term "general engagement" is an am- 
biguous and misleading one. If it in meant 
merely to say that goods sold to a married 
woman in the ordinary course of domestic 
life, that contracts expressed to be made by 
her in respect of property not her seiiarate 
estate, e.tj-t for buying or selling or letting or 
hiring a house, do not necessarily impose a 
liability to be satisfied out of separate estates 
which she may happen to have, in that 
sense, and to that extent, the proiiosition 
that her separate estate is not liable to her 
general engagements is quite accurate. But 
that does not affect the rule as laid down by 
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luord Justice Tamer as to general engage- 
ments as to wliich it appears tliat they were 
made with reference to and upon the faith or 
credit of the separate estate. It will be 
useful to refer to Lord Langda1e*s expres- 
sions, (juoted by the Lord Justice Turner (p. 
515) :— *' It is iwrfectly clear that when a 
woman has projierty settled to her seiMirntc 
use, she may bind that proi)erty without dis- 
tinctly stating that she intends to do so. 
Slic may enter into a bond, bill, promissory 
note or other obligation, which, considering 
her state as a married woman, could only be 
satisfied by means of her separate estate, and 
therefore the inference is conclusive that 
there was an intention, and a clear one, on 
her part that her separate estate, which 
would be the only means of satisfying the 
obligation into which she entered, should be 
bound. Again, I apprehend it to be clear 
that where a married woman having separate 
estate, but not knowing perfectly the nature 
of her interest, executes an instrument by 
which she plainly shows an intention to 
bind the interest which belongs to her, then, 
though she may make a mistake as to the 
extent of the estate vested in her, the law 
will say that such estate as she may have 
shall be bound by her own act" It would be 
very inconvenient that a married woman 
witli a large separate property should not Im 
able to employ a solicitor or a surveyor, or o 
builder, or tradesman, or hire labourers oi 
servants, and very unjust if she did thai 
she should have no remedy against such 
separate property. It is true that, in 
ShaUock V. Shattocl\ 35 L. J., Ch. 500, 
the Master of the Rolls expressly over- 
ruled the judgment of the Lord Justice 
Turner, and held that even a promissory 
note given by a married woman living 
separate and apart from her husband, and 
having property settled to her separate use 
for life, with a power to apix>int the same by 
deed or will, and appointing it by will, was 
not a debt payable out of the property so ap- 
pointed. In that judgment he bases his dis- 
sent from the Lord Justice on the ground 
that the authorities cited by the latter do not 
warrant his conclusion. Their Lordshiiis are 
not able to concur in that view of the 
authorities, and have arrived at the conclu- 
sion that Lord Justice Turner's judgment is 
expressed with his usual accuracy. One of 
the cases, JJeatley v. Thfyman (15 Vesey, 5%), 
when carefully examined, is a direct 
authority for the Lord Justice's proposition. 



Tliere. a bond creditor of the married woman 
sought payment out of property appointed by 
her will. A doubt was raised in that case on 
the true construction of the settlement as to 
whether it did in fact give her a power of 
disposal by deed or otherwise inter vivontkB 
well as by will, and that doubt being 
resolved in the aftirmative, the plaintiff 
obtained the decree sought for Iqr hitn. 
In the present case it is to be noted that 
the gift is to the married woman for her 
seiMirate use for life, with remainder, as she 
should, notwithstanding her coverture, by 
deed or will appoint, with remainder to her 
executors or administrators. Their Lordshii« 
are satisfied that on the weight of authority 
and on principle they ought to treat tliis as 
what in common sense, and to common ap- 
prehension, it would be, an absolute gift to 
the sole and seiMirate use of the lady. The 
words are an exiiansion and expression of 
what would be implied in the word sole and 
separate use ; and they conceive themselves 
at liberty to hold that such a form of gift to 
a married woman, without any restraint on 
anticiiMition, vests, in equity, the entire 
corpuH in her for all pun^oses, as fully as a 
similar gift to a man would vest it in him. 
In the Supreme Court of Victoria the crea- 
tion apiicars to have been discussed mnd 
determined mainly on the applicability or 
non-applicability of the case of Vavtfhan 
V. Vandt^stfiftn (2 Drewry 165. 36:)), 
which it is necessary therefore to con- 
sider. In that case the married woman 
had only power to apiK>int by will. The 
Vice-Chancellor held that a creditor was 
not entitled to be paid out of property 
appointed by such will, but on a second 
hearing held that where a fraud had 
been practised on the creditor, he was so 
entitled. His reasoning was shortly this : 
the fraud created an equitable demand 
which would have been enforced against any 
proi)erty of the married woman, and that 
being so it would, like a man's debt, be pay- 
able, not only out of her own assets, but in 
aid of them out of any property which she 
had a general power to appoint, and had 
actually appointed. It is not easy to see on 
what principle the fraud could alter the 
nature of the property subject to appoint- 
ment, or affect the appointees. It is easy to 
see how fraud might make that a debt to 
wiiich the married woman would be in equity 
liable notwithstanding her coverture, and 
that there being such a liability or debt, 
equity would deal with any property to which 
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■he was notwithstanding coverture absolutely 
entitled, and any property over which she 
had a general power of appointment, exactly 
as it would do in the cose of a man oxftmt 
sole dying indebted. Given the relation of 
debtor and creditor in equity, all the conse- 
quences of such relation would appear to 
follow just as if there were no coverture in 
the case. But that case of Vaughan v. Van- 
dtrdegen was before the Lord Justice Turner 
in Jchnton v. OaUagher, and it was with the 
full knowledge of that case, and after having 
had the advantage of well weighing the 
Judgment of Vice-Chancellor Kindersley that 
the Lord Justice laid down the propositions 
which have been previously cited, and the 
concurrence of their Lordships with which 
has been above stated. It appears to their 
Lordships, therefore, that it was not neces- 
sary for the plaintiffs to make out a cose of 
fraud. All that was necessary was to show 
that the married woman intended to contract 
■0 as to make herself, that is to say, her sepa- 
late property, the debtor, and upon the facts 
of this case that does not appear to be open 
to any substantial doubt Assuming for the 
moment that the letter did not operate as a 
defective execution of her power, it at all 
events showed unequivocally that she con- 
tracted that her interest in the intestate's 
estate, i e., her separate property, should be 
liable to the debt In the Supreme Court it 
was considered sufficient to say that the 
case was based entirely on fraud, and that 
the fraud not being proved, the bill ought to 
be dismissed with costs. Their Lordships 
agree that the fraud was not proved. They 
are satisfied that the non-mention of the 
settlement (if it was not mentioned) was 
perfectly honest The lodyand her husband 
well knew that what she had reserved 
to herself would be an ample security 
for anything which she was likely to 
overdraw pending the winding up of the 
estate, which probably was protracted for 
many more years than they contemplated, 
and the lady and her husband (as their Lord- 
ships are satisfied) honestly intended to give, 
and did give, that ample security. It may be 
light, in order to avoid any possible misap- 
prehension of the judgment of the Supreme 
Court, to say a few words on the effect of a 
charge of fraud made and not proved. If the 
case is based on the fraud, the failure to 
prove it must be, like the failure to prove any 
other essential ingredient, fatal. But if, 
striking out the charge of fraud, there is 
sufficient equity stated and proved, if , as in 
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this case, the fraud is thrown in by way of 
subsidiary answer to the counter-case of the 
defendant it is a matter only affecting costs. 
Their Lordships are of opinion that on each 
of the several grounds stated above the 
plahitiffs are entitled substantially to the 
nlief they have asked in the second and 
third paragraphs of their biU. inie injunction 
asked was probably not necessary, as it is 
difficult to see how any action at law could 
be sustained ; but it was, however, proper, as 
the action at law could not have properly 
tried the real questions between the parties, 
which were as to their respective priorities 
over the separate trust estate of a feme 
wpert As to the costs of the proceedings, 
of course the costs paid by the plaintiffs must 
be repaid to them. As to their own costs, 
their Lordships are of opinion, having xegard 
to the nature of the suit and daim, that the 
proper order will be that they should add 
their costs to their debt Their Lordships will 
therefore humbly recommend to Her Bfisijesty 
OS follows :— That the orders of the Supreme 
Court of Victoria ought to be discharged, and 
in lieu thereof a declaration made that the 
share to which the said Anne Young Aitkin 
(formerly Ware) was entitled as widow of the 
said intestate in his personal estate, to the 
extent of the £15,000 mentioned in the settle- 
ment, and the moneys payable in respect of 
her dower in his real estate, are liable to 
make good the sum due to the plaintiff, with 
interest as aforesaid in respect of the said 
overdraft And that until such overdraft is 
fully paid, the plaintiff bos a lien upon and 
is entitled to retain the said deposits of 
£8,000 and £6,000, as representing part of the 
said sum of £15,000, as security for the same. 
That an account be taken of what was due in 
respect of the overdraft in the bill mentioned 
for principal and interest up to the time when 
the deposited sums of £8.000 and £6,000 were 
carried to a suspense account and a like 
account of principal and interest on those 
sums up to the same date, and the balance at 
that date, ascertained. That the taxed costs 
of the plaintiffs of the suit in the courts 
below and of this appeal be added to or set 
off ogainst such balance, as the cose may be. 
Any balance due from the bank to be paid to the 
legal personal representative of Mrs. Aitkin ; 
and OS to any balance due to the bank, they 
are to be at liberty to apply, as they may be 
advised in the administration suit, for pay- 
ment out of her share of the intestate's 
estate, to the extent of the said sum of 
£15,000 and the arrears of dower. And the 
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decree ia to be without prejiidtoe as to how, 
M between the peraone interested nnder the 
settlement and will, and as respects any 
other estate of Mrs. Aitkin, the debt of the 
bank ought to be borne. That the costs paid 
by the plaintiffs to any parties be repaid to 
hem. 

Solidton : Fireshfields (for J. X. Danes lor 
Harwood) for the appdlanta ; Wadeson and 
MallcBon (for Ifalleson, England and Stewart) 
for the 'National Bank ; Murraj and Hut- 
chins (for Natt» Blake and Seddon) for the 
trustees and infants ; Sladenand lUckensie 
(for Taylor and Backland) for John and 
Josqph Wsre. 

SUPREME COURT, 
anvuros or squrt. 
Fbidat, Mat 16l 
(Before his Honour Mr. Justice Molesworth.) 

JOHNSOV y. OOLCLOUOH. 

FMftnenklp tit ivUI^Ami^ Uxin§ Ugethgr 
and tMM§ jmH in tke huHneu — ^2Hm9- 
hitian h}f marriage -^ P^9oni intertgtei 
aUaming #m jmrtner U net at t0te ssMMr, 
Ism fty meh aefmU»agnee tknr Hgkti. 
The Attom^-Ckneral and Mr. Webb for 
the plaintifb; Mr. Hdlxoydand Mr. A'Beokett 
for the defendants. 

This was a suit by Heniy Johnson and his 
wife Maiy Anne Johnson (formeriy Oolcloiigh) 
and Ellen Coldough, her sister, against John 
and Richard Ckddongh and Mr. and Mrs. 
Hayward (the latter also a sister of the Odl* 
ckmghs). The bill was filed to obtain a 
declaration of partnerriiip in a grocery store 
at Emerald-hilL 

His HoxouE gave judgment, as follows :— 
Suit to establish alleged partnership rights. 
In 1852 three unmarried sisters, defendant 
Gatherine, and plaintiffs Ellen and Mary 
Anne Colclough, came here from Ireland. 
They got separate situations, afterwards 
worked together as laundresses and semp- 
stresses in a kind of communion of labour 
and profits, and saved some money. They 
induced other members of the family to come 
here—two brothers younger than themselves^ 
John and Richard Colclough (defendants), 
who arrived in February, 18S5, with little or 
no money. They partly lived with the sisters, 
partly were working away. Ellen and John 
had each separately some experience in the 
grocery business in Ireland ; and the family, 
five, formed some plan for such a business 



here on land at Claiendon-street» Emerald- 
hill, which was afterwards carried out. They 
advised together about it» purchased the 
piece of land, and erected a wooden houses 
the first instalment of purchase money and 
building costing £170; they got stock-in- 
trade. The sisters state that their saving 
was over £290l The brothers had boom 
money, borrowed more, in all far leas than the 
sisters had. I have no exact evidence of the 
cost of the land. The balance of the purchase- 
money was paid out of the profits of the busi- 
ness. The land was conveyed to the sisters as 
tenants in common. The business oom- 
meuced May, 185fi. Richard waa then em- 
ployed elsewhere, but very shortly Joined the 
others. The luime appearing was, I think, 
" Colclongh's general store." They iqnMar not 
to have had money accounts between them- 
selves* living together, each taking part in 
the business— to have had, in short* for some 
time, a communism such as had been between 
the sisters ; but from a very early period 
John— as between him and the sisters, at all 
events s eem s to have taken a maater's poal- 
tion, and done all the outdoor business him- 
self, as if solely interested. The sisters 
sometimes got money for dothes, kc, from 
him, were allowed sometimes to help them- 
selves out of the till, but appear to have 
been economic, not to have dressed as well 
as he urged, and Ellen said money put in 
dress made no money ; Maiy Anne that she 
would have more out of her share ; bat there 
is no trace of their keeping soooants of 
dmwings. The sisters, plaintiffs, allege in- 
stances without date of their interference in 
the businees, as to their opposing his laying 
out money in mining ahares, and as to giving 
credit to one customer, both of which John 
denies, and even their evidence would indi- 
cate rather the advice of elder sisters than 
the joint management of partners. Five m<Mne 
brothers and sisters arrived from time to time 
afterwards, were received into the oomnran 
house, a sister too young to be useful sent to 
school, all adults working in the busineaB 
while they stayed, going away on maniage or 
taking other employment ; some iHien em- 
ployed in the shop taking money oocasionally 
from till, all supported and clothed while 
thqrstayed, but as to all John seems to have 
acted as &ther of fMuily, prescribing their 
business, kc, and^ apparently thinking they 
should merely be mipported. Some of them 
appear to have thought themselvea badly 
used in not getting wages. One, William, an 
elder brother, being dissatisfied, sued John 
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tnd olh«n m for work and labour, and got 
damages. Bnt this is anticipating. Another 
place of bnainess adjoining the first was pur- 
chased and hnilt upon. John took the con- 
veyance to himself January, 1860. Over the 
door was John Coldough and Co. The 
family went to live there July, 1860, and the 
former shop was used in one branch of the 
business. John purchased various landed 
properties, first with money he got as a 
luTor, afterwards with proceeds of the busi- 
ness ; he also lent port of the proceeds on 
mortgage. A sister Matilda had arrived in 
1868. In 1881 the mother came, of whose 
pecuniary position I have no evidence. 
Charlotte and Jane, sisters, accompanied her. 
Thomas, a brother, came afterwards in the 
same year. On the 10th October, 1861, 
Maiy Anne married the plaintiff, Mr. 
Johnson, and February, 18G2, Catherine mar- 
ried the defendant, Mr. Hayward. After their 
marriages neither they nor their husbands in 
any way interfered in the business. William 
arrived in 1883, and was employed as book- 
keeper. In September, 1863, Johnson got a 
farm, and there were dealings between him 
and the shop at Emerald-hill, he supplying 
farm produce and getting shop goods, the 
former to much greater value than the latter ; 
but in December, 1866, his farm was pur- 
chased for him, John advancing the price, 
about £1,500, which made Johnson the 
debtor. I find John and Richard (I cannot 
say from what date) acting as partners in the 
business and land purchases, having sepa- 
rate banking accounts, one in the name of 
each, and in November, 1868, by an arronge- 
ment between them, as to which the other 
members of the family were informed but were 
not consulted, Richard withdrew, receiving 
£2,600 for his share. John got a deed of 
release prepared, dated May 19. 1860, by 
which Catherine and husband, Ellen, and 
Mary Anne and husband purported to sell to 
John, for £900 before paid, the land on which 
the first shop stood. This was executed at 
its date by Hayward and wife. It was exe- 
cuted by the Johnsons August 4, 1871, Mary 
Anne being examined by a commissioner ; 
bat they impugn its efficacy. In De- 
cember, 1871, John wanted Ellen to sign 
it, but she refuse^, and has since re- 
fused. In December, 1872, there was a de- 
cided difference between Ellen and John. 
William withdrew from the residence, and 
brought the action which I have referred to. 
Ellen and John still remain there. She took 
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some money, afterwards claiming as a part- 
ner. The bill, September 26, 187% seeks to 
establish a partnership between the plaintiffs 
MaiyAnne and Ellen, John, Richard, and 
Catherine from Februaiy, 1866, until the 
retirement of Richard, and thence between 
the four still subsisting, and accounts upon 
that footing, end that all purchases, kc, out 
of busineH profits should be deemed part- 
nership assets ; and in argument plaintiffs' 
counsel have insisted that if Maiy Anne, 
Richard, or Catherine should be deemed 
bought out, as the price was partnership 
money, their shares should be the part- 
nership property of the continuing part- 
ners. The defendants' counsel have ad- 
mitted in argument that there was a partner- 
ship between five, which terminated upon 
the maniage of Mary Anne or Catherine, and 
insisted that the three sisters, then or after- 
wards, accepted £300 each in satisfaction of 
all claims as tenants in common of the land 
and in the partnership property. It is 
not easy to decide upon the relations 
between people who themselves had no dis- 
tinct view about them. The conveyance to 
the sisters as tenants in common, I think 
shows that the land was not to be mere part- 
nership property. A passage of the answer 
read admits that it was to be theirs, but theie 
is no reason to suppose that they should be 
allowed rent for it as used for the business. 
No accounts were kept indicating' that the 
five should have separate interests for capital 
brought in, so I take them as equal 
partners. The additional shop opened in 
1869, though conveyed to John, appears to 
have been acquired with the proceeds of the 
business, and the use of it was so mixed up 
with the trade that it should, I think, be re- 
garded, if there was then a partnership, as a 
partnership purchase ; but as to other proper- 
ties which he acquired, he did so as for him- 
self, and the sisters claimed no interest in 
them, and I think such purchases should 
be deemed as on his own account, he 
being charged with the price taken 
from the business. I come now to a subject 
on wliich there is considerable conflict of 
evidence, whether each of the three sisters 
agreed to take £300 for her share in the land 
and business. The Haywards completely 
admit it The evidence as to the other two 
sisters is not identical. I have no direct 
evidence as to the value of the partnership 
property at that time, but have no reason to 
say that it was worth more thau £900. John 
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aeems to have acted towards hia siaten 
aaif they had no rights, and ahould take 
what he thought fit ; bat they were older than 
him, and able to protect themselves from 
tnjostioe, and probably thought that they 
fared better by taking what he offered than 
by maintaining their rights. He says that 
in Augostk IMl, Man Anne told him that 
she was going to many ; that he told her 
she should get her share— £260— for property 
in the first store, and services rendered; 
that she said that he had a large family to 
provide for, and she did not expect so mach ; 
that he said he could not pay it all just then, 
but would pay a portion, and the rest should 
follow ; that on her marriage he gave her 
£50, and £SfO on her application a year 
after. He says that before Catherine was 
married he conversed with her in presence 
of Ellen ; told Catherine that he had arranged 
with Mary Anne, that she was to get £260 
for her interest in the business and premises, 
and offered her the same ; that Catherine 
said she expected £900; that Ellen ssid 
Catherine was rather covetous, seeing the 
family that he had to provide for, so many 
unsettled ; that he agreed to give Q^erine 
£900, and said that Ellen and Maiy Anne 
should get the same ; that Ellen ssid it was 
more liberal than she herself should expect ; 
that about 15 months after Maiy Anne's 
marriage (January, 1863) he told her he had 
arranged to give Catherine and Ellen £900, 
and would give her the same ; she said it was 
more than she expected. I state his evidence, 
as having on the whole adopted it as true 
against the othen; he is contradicted by 
Mary Anne and Ellen on various points, and 
in some degree by Johnson. William gives 
evidence of a conversation with John, July, 
1863, indicating in some degree a partner- 
ship then subsisting. The answer ad- 
mits that Catherine, after the £300, got 
small sums from the business. John 
is corroborated by Richard and Cathe- 
rine as to the conversation before the mar- 
riage of the latter, and Ellen's port in it 
John seems to have had the deed prepared 
with the design of getting title to the land, 
and its language would have no other effect ; 
but I regard its execution by Mary Anne and 
husband as strong evidence of the adoption 
of the agreement for £300 for all interest, to 
couple with the conversation before their 
marriage, and omission to claim any interest 
in the business after. Mary Anne does not 
pretend that she claimed to be a partner 
until 1807. and John says all she sought then 



was acoounto of the dealings between him 
and her husband. 8he and her huaband 
went to the solicitor's office, and one going 
in first, the other after, executed the deed and 
receipt It was not read to them, but they 
must have known it meant something. Mary 
Anne half denied having at all executed the 
deed produced. Said that something about 
the document she did execute shocked her 
as to John's conduct and motives. Her sister 
Matilda says she, just going into the office^ 
said she was going to sign away all her in- 
terest in the property to John. MatUda 
lays also that about January 10^ 1863, Maiy 
Anne expressed an intention of leaving the 
balance of her account for her three younger 
sisters. The brother Thomas says that be- 
fore the farm was purchased for Johnson he 
spoke to Mary Anne about it She asked 
where the money should come from ; that he 
asked was there not a couple of hundred 
pounds in John's hands. She said yes, but 
she wished to leave that in his hands lor 
her children. Her sister Charlotte says that 
about 1871 Mary Anne told her that she 
wished the balance of her £900 to be left in 
John's hands for the education of her 
children, instead of being deducted from the 
pnrchaseof tlie farm. As to John's books of ac- 
count with Johnson, both the phiintiirs books 
and ledger referred at fint only to the farm 
produce and shop dealings afterwards. At 
once a number of sums were put into the 
ledger from the cheque book representing 
the transactions about the purchase of the 
farm and other cosh dealings ; Isstly, after the 
disputes arose, John put the £200 and interest 
into the ledger as a credit to Johnson, with- 
out any attempt to disguise the date of ito 
insertion. Ita application not being fixed 
was a reason for not doing it sooner, sod 
should be a reason for not doing it at aU. 
He entered it as purchase-money of her inte- 
rest in 106 Clarendon-street, but he did not 
admit her partnenhip, I hoped that the 
dealings between John and Richard would 
in some way have thrown light upon the 
reUitions between John and the three sistMS, 
but nothing was elicited as to them. If 
John had offered evidence on the subject^ 
it might be at once objected that the sisten' 
righte could not be affected by their dealings. 
The plaintiffs would have had clearly a right 
to cross-examine John on the subject^ and 
then it would have been open to discussion. 
On the whole, I think I should say merely 
that John and Richard had some arrange- 
menta subsequent to the inception ol the 
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A» to IU17 Anne, I ihaU dedtre tliftt before 
bermairiegeehe agreed to take £260 for all 
da^ma on John, indnding her inteieat in the 
partneiahip jnemiaea and huaineaB, whidi 
after her marriage John agreed to increaae 
to £800^ and decree her to be entitled to 
OOO-balanoe of that £30a-and intereat 
al 8 per cent I do not know that I ahonld 
pioperly ao decree on theae pleadinga, and if 
either partj object diaU after the declaration 
dinniaa the bill aa to her daima. Aa to 
XUen the metter atanda otherwiae. The 
maniage of a female partner diaeolTea the 
partnerddp aa to all Uie partner*— Lindlej, 
Pertnmhipb 835^ GoUyer, 73— nnleaa the 
othen enter into a new agreement Her 
tddng no anbaeqnent part aa partner I think 
prarenla the anppodtion of the partnerdiip 
itfiiing. She n^t then haiw atood upon 
her righia if they were worth more than 
OOOt which John atated he waa ready to giTO 
her. On a aabaeqnent occaaion ahe argued 
that he ought to give her more becanae die 
■tayed longer. Bat John appean by reanlta 
lo be a man of oonaideraUe oqiedty for 
hvaineai^ and would not have aobmitted to 
ipend hla life wwfcing for her aa mvch aa 
himadf . Her kbonrs in the eatabiiahment 
after 1881 would appear to be amply com- 
irtfttft*^ by her aopport The mercantile 
Mabilititre were all hie, no creditor oonld have 
gotather. ItwoQldbennreaaonabletogiyeher 
part of the prodnoeoffabuaineaa in which hia 
deportment to her ahonld have made it plain 
that he did not regard her aa a partner; it 
woold be more vmeaaonahle to give her a par- 
tidpation in theprooeedaoffmoney drawnfrom 
the boafaMea npon which he trafficked at hie 
own riak without objection on her part I 
woold aay generally, aa to partnen at will, 
if one acta aa if he oonddered himaelf ade 
owner, however unwarrantably, and goea on 
go for a condderable time, tliat the other, by 
aoqfiaaoenoe, kaea the righta off a partner. 
Bat I cannot hdd that Ellen, bdng aware 
that her datera were to get only SaOO, and 
nying that waa too mnch for them, ahonld 
he held implidtly to have completed an 
agieement to take that anm heradl She 
dgned nothing, die got nothing. I diall de- 
dare her entitled to a fifth ahare in the 
grocery, ke.. bnaineea, to the marriage of 
Mary Anne, and direct aoooonta. I think 
Jehn*B conduct open to mvchcenaue. He 
treated the elder datera aa if they had no 
Ti ghf, prodnced confoaion by never bringing 

Mat so, 187S. 



to a dear agreement aoaght to pro- 
oaie algnatana to a deed prepared aooordUng 
to hia inatractioiia by hia adidtor, the other 
paitiea having no pwiffnarional advice^ and 
being indaoed to admit the receipt ol 
SMmey not paid. The deffendanta Bidiard 
and the Haywarda dioold have their 
eoBtiL hot aa they have joined John 
in anawering; Aa, I need aay nothfaig 
ahoal them. If deaired I diaU give them 
eoala agdnat plaintiffa, who are to have 
tham over agifaiat JohrL I diall leave die 
paitiea to abide their own eoalahitherta De- 
daie thai there waa a partnerahip between 
the plahitiflii BUiy Anne^ Ellen, and the 
deCendanta John, Bidiard, and Oatherine in 
aqoal diaraa in the hnaineaa in bill men- 
tioned, oaiiied en Ural en the premiaaa Na 
186 Giaiendon-atnetk and aflerwarda en 
theaa and the pranadaea Na 107. Dedare 
tnat the aaid H^ Anne, Ellen, and Oathe- 
rine were entitled each to an andivided 
third in the add premiaea Na 166, bnt were 
not entitled to diaige the partnerdiip naing 
the aame for the aae thereof. Declare that 
the aaid five partnera ahonld be deemed to 
have been equally entitled to the intereat 
porchaaed in the aaid premiaea Na 187, and 
in all the p ropert y embarked in the aaid 
trade and buaineaB, and the credita thereof 
without regard to the ineqaality of thdr 
contribntiona to the Original capitd thereof, 
bat that any other porchaaee or loana made 
by the defendant John ahonld be deemed to 
be on hia aeparate account, diarging him with 
ench aoma aa he may have drawn from the 
partner^p proper ty for the aame. Dedare 
that the peraond ezpenaea of the aaid part- 
nen for their anpport maintenance, and 
dotbing, aa well aa of their brothera and 
datera whilet domiciled at the partnerdiip 
premiaea, dioald be defmyed oat of the part- 
nership proper ty. Dedare that the aaid part- 
nerahip dionld be deemed to have deter- 
mined at the marriage of the plaintiff BUry 
Anne with the phdnHff Ridiard Johnaon on 
the 10th day of October, 188L Declare that 
the add Mary Anne before her marriage 
agreed to take £200 for dl her daima againat 
the defendant John, indnding her inte- 
reat in the partnerahip premiaea and bod- 
neee ; and that the defendant John after- 
warda agreed to increeee that £200 to the 
aomof £800; and declare that the aaid John 
ia liable to pay her £900 balance of that aom 
and intereat at the rate of £8 for every £100 
by the year from her aaid marriage in lien 
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and di M i i M i> of hu daims vponlilm and 
the parteanlilp pwumty. Hadan thai the 
plaintiff Elten ia entitM to ona-fifth ahare 
of the laid paitnanbip ptoparty, aa it waa on 
tha aaid lOth day of Oetotar. IML Rate it 
to tba naatar to taka an aooonnt of tba aaid 
partnanhip vp to tba nid data, aoootding to 
tba above daciaiationa, and to report wbat 
tba rii^ta of tba nid EUan tban waia. 
Oidar tba partnaia iiipaetiTalf to abida tbair 
coala vp to and incladinc tliia daoaa; la- 
aanra fartbar diiactiona and fatoia ooata. 
liborty to ^ndj. 

SoUdtofa : M<Kaan and Wilm te tba 
plaintiflb; Andanonand Sandilandt te tba 
dateidanti. «^«a..s^as 



Satuuut, Hat S. 

(Bafoia tbair Honoaia Mr. Jaatioa Banj, 

Mr. Jwtioa WilUami^ and Mr. Jwtioa 

FaDowa.) 

aiTnamwK t. nn ainnv. 

8aa tba report of tbia eaea bdow, mU, 
p. 11. 

Afunat Mr. Jwtioa MblMirortb'ki deoUoB, 
{jsmk, pi IIX dimlMfaii tba patition on tba 
groond of tba fdtee of proof tbal BtteiBbank 
bad porcbaaad Iroai Strani; tba patitioiiar 





Mr. Hbiioyd and Mr. A'Backatt te tba 
appaDant; tba Attomaj-Ganaial and Mr. 
Webb for tba laapondant 

Mr. HoiAOiD raid tbat tba Land Aat of 
laai pioHdad in aaction » tbat formar 
paiduMaia of knd aboald ba antitlad to 

of down tanda in any 
and bold tba 
tfaaaaaM tena and in tba 
aawaaprofidad te aelaelon in an agrieai. 
tand area. Tbare ware proTiaoaa limitinf 
tba qoantitj of ground to be taken ap to 380 
acrea» and tba date within wbicb tba aelaotion 
waa to ba made to 12 montba from tba paaa- 
ingoftbeAct The operation of tba Act of 
IMS waa aoapended before the 12 montba ex- 
pired, and the Land Act paaeed hi lB00t 
in aection 7, extended the time witiiin which 
oartiilcata boUers, aa they were called— or 
tbair execatoia^ adminiatraton^ or aaiigna— 
coald aeleet, to 12 montba from tba paaeing 
of tiia aeoond Act The pnnriaiona of tiia 
Aat of laaiaa to aelaelon in an agricaltand 
area ware, thai a aekctor coald take ap ona- 
balf of an aOotmant by porehaae, and ba 
woald be thareapon antitlad to a laaae of tba 
other ball Tba laaae waa to be for aigfat 
yaaia^atarent payable yeaiiy in advance of 



li. 6d. per acre ; it waa to contain the 
coranant te payment of rent, and a condi* 
tion te re-antryon non-payment of rent; and, 
npon payment of the laat anmdae onacooant 
of the rent, or at any time during the tenn, 
apon payment of the difference between the 
amonnt of rent actaally paid and the entire 
aamof £1 par acre, the pnrdiaaar of thefirrt 
bali^ bia beiia, or aaaigna, ahonld be en* 
titled to a Crown grant of the leaaed 
ball The fall Coart bad already decided 
in Kdik v. The Qaaea, S W. W. ft A'B., Eq 
141,tbattbe kaaea to the certiiiGate holdan 
mi^t contain proviaiona te improvement 
within a year ; and the petitioner bare did 
not diapote that it waa a binding covenant^ 
altboo^ it waa not im p caed by the Act 
But it waa aubmitted that it waa a covenant^ 
the non-pertemanoe of which coald be 
waived aa in the coaa of other covenant^ 
and that the receipt of rent aubaequent 
to the breach of the covenant and with tba 
fun knowledge of the breach, waa a waiver of 
tba loifeitare. It did not appear from tba 
OmetU notice why the leaae bare waa te- 
feited—- whether te not improving or te non- 
payBMut of the rent It waa contended te 
the Crown, however, tbat the notice waa con- 
dnaive aa to the forfeiture. The Land Act 
of Vm, aection UA, enacted tbat "aU 
noticea heretofore pnbliabad in the (7oaaii. 
wieiUOttuUt purporting to declare that tba 
Governor bad revoked, forfeited, or declared 
void any laaaeor licence iaaaed under any of 
tba land Acta he r etofore in force, or either of 
tbaan, aball be received in all courta d Juatica 
aa condnaive evidence that the leaae or 
licence waa lawfully revoked, forfeited* 
or dedaied void, aa the coaa may be.** 
At tbat time the leaae to Strong waa not 
even ianad, and te tbat laaaon Mr. Juatica 
Moleawortb held that the aection waa inap- 
plicabla to bia ceae. The petitioner con- 
cuired in tbat view, but aubmitted further 
tbat the aection did not apply to certillcata 
landaataU. It meat be interpreted in con- 
nexkm with aee. lA of the Act of IBK, and 
tbat aection bad no reference to reitilicata 
laadai The ol^iect of aee. 101 waa to make 
the notice publiabed in the (yiwrffg, purporting 
to declare that the Governor bad declared 
land forfeited, condnaive evidence tbat it waa 
forfeitad. But it oo nte re d no new power, 
aa waa contended by the Gkown upon tba 
Governor to forfeit land. In the caae of 

jrjDewaa ft. ifpiM^ 6 w. w. k A'a, l. 

U^ the Ooait held tbat Urn OwuUe noHoe 
avidance tbat the foraMlitiea 
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had been gone through, and to meet 
that case this section was passed. 
The true construction of the section 
was, that it was conclusive evidence 
that certain facts had hopijened on which 
a forfeiture arose; but it was not in- 
tended to give a new power, it was not 
meant to give the Governor an authority to 
forfeit a lease where he had not that autho- 
rity before, and it could not therefore apply 
to a case where the Governor could not 
legally forfeit the lease. It was submitted 
for the petitioner that the section was merely 
an evidence clause. There were two sorts of 
forfeiture— one under section 16 of the Act of 
1865 for violation of the provisions of the 
section, the other was a forfeiture arising 
under the provisions of the lease. In the 
case of certificate lands, the provisions for 
violation of the Act did not apply. Section 
14 of the Act of 1865, which contained the 
convenants and conditions which must be 
inserted in a lease, namely, for payment of 
rent, for residence, or cultivation, not to 
sublet or assign, and for re-entry for non- 
payment of rent, did not apply to certificate 
and. 

The Attobket-Genebal.— I admit that 
Mr. UoLROYD.— This case, then, was not 
one of forfeiture for violation of the condi- 
tions imposed by the Act, but arose under the 
lease. The distinction was a clear one. The 
conditions imposed by the Act of 18C5 as to 
the leases under it, were in some respects abso- 
lutely inconsistent with the provisions as to 
leases to certificate holders. In the former 
case the lessees were not to assign till the 
end of three years. In the other case 
there was no provision against assign, 
ng. In the one cose the grant could not 
be issued till the end of three years ; in the 
other it could be issued at any time 
during the currency of the lease. The rent, 
too, was different ; lessees under the Act of 
1865 paid 2s. per aero ; certificate holders paid 
2b. 6d. The Governor, therefore, had no 
power to declare a certificate land forfeited 
except for non-compliance with the provi- 
■ions of the lease, and section 101 of the Act 
of 1869 could not apply. The next point was 
the one that had been decided by Mr. Justice 
Molesworth against the petitioner, namely, 
that there was no proof that Ettershank had 
bought from Strong. He submitted, how- 
ever, that the decision was erroneous. A 
lease was given under the statute to Strong ; 
it was enrolled, the date of its enrolment, and 
the number of the folio on which it was regis- 

Mat 20, 187a 



tered, were stated on the face of the docu- 
ment. Ettershank having bought from 
him was registered as the proprietor of 
the lease, and on his certificate of 
title were the same marks and numbers, 
the same description of the land, as in the 
lease to Strong. The Lands Transfer Statute 
made the certificate of title conclusive evi- 
dence that the person named in it was pro- 
prietor of the hmd. The whole object of thai 
Btatnte was to sweep away intermediate 
dealings with the land. Tlie petitioner was 
not obliged, therefore, to show how be 
became possessed of the lease. It was sniB. 
dent for him to produce the certificate of 
title, and say he stood in Strong's shoes ; he 
was not obliged to trace his title further. As 
to the non-payment of rent, Mr. Justice 
Molesworth had held that a oonit of equity 
would relieve against a forfeiture on that 
ground. As to the not improving , the for- 
feiture for that had been waived by the 
receipt of rent in 1868. Nor was the peti- 
tioner liable to a penalty of 5s. per acre im- 
posed for not improving ; but if he was liable 
for that he offered to pay it 

The Attorney-Genebal submitted that 
this suit could not be maintained. It was 
founded on the assumption that there was a 
contract between the petitioner and the 
Crown; and he contended there waEb no 
such contract, and that in no aspect was the 
petitioner entitled to any relief. The posi- 
tion of the certificate-holders was this, that 
the Legislature intended to give them a 
favour ; to put persons who had bought land 
previously, in the same position as selectors 
under the Act of 1862— neither better nor 
worse. A selector could buy one-half of 
an aUotment and lease the other half, 
and it was intended to give these 
certificate-holders the same rights as to 
leasing as were possessed by the pur- 
chasers of half an allotment under the Act 
of 1862 ; and he doubted whether, as a 
matter of strict construction, the certificate 
holders had any such privilege at all. The 
clause as to them was a mere piece of patch- 
work, shoved in in a hurry in the middle of 
the provisions as to selectors. The certificate 
holder was to be entitled to a lease on the 
same terms and conditions as the selector, 
Irat that did not necessarily imply that he was 
toget the fee simple also. The fee simple was 
not the result of a covenant in the lease 
at all ; it was not given on the same terms 
as in the Act of 1865^ as a covenant to be 
inserted in the lease. i\ was given as a 
mere collateral right or privilege, or favour. 



111 



BBPORTS— Vou IV. 



by the Act ; it was thrown in as a lai^eis. 
There was no contract in the lease for the 
grant of the fee simple. It was a statutory 
riglit conferred upon the selectors, and 
nothing was said in the Act as to the certifi- 
cate-holders getting the fee simple. The Act 
declared that the purchaser of the first 
moiety of an allotment was to get the fee 
simple of the second moiety. But a certifi- 
cate-holder was not the purchaser of a first 
moiety. He conceded that the certificate- 
holder might obtain the fee simple at the 
end of the lease. But^ was it to be giyen to 
him as a departmental or Goyemment 
matter, or as a Supreme Court matter ? What 
contract was there that the Court could enforce 
as against the Crown ? What was the mean- 
ing of the Act to sue the Crown 7 Where a 
private individual was sued, it wm either to 
compel him to perform a duty where he had 
no defence, or where there was a difllcult 
question to be determined. It was only in 
the second class of cases that the Crown 
could be sued. It was left to the Crown to 
cany out the opinion of the Court, and in 
some cases, as in the payment, effect could 
only be given to the decree of the Court 
through the action of the Legislature. 80^ 
where the Court orders a grant te issue, it is 
only issued out of respect to the Court ; if 
the decree were disobeyed, what means were 
there of enforcing it 7 The Court, therefore, 
stood in a different relation to the Crown to 
what it did to an insolvent debtor ; it was as 
aa aid to the Crown that the decision of the 
Court was asked, and it was nottobe supposed 
that it was the function of the Saprems 
Court to compel a Government department 
to do its duty. A different opinion would 
lead to all kinds of unpleasant differences. 
The proper tribunal to compel a responsible 
Minister to do his duty was Parliament ; the 
function of the Supreme Court was to solve 
difllcult questions of law for the Crown ; it 
could only offer advice to the Crown, as a 
Minister offered advice. And he submitted 
that it was neither convenient nor possible 
for the Supreme Court to decide this matter. 
If the petitioner had a right to the fee simple 
of the land it was not given to him by the 
lesse, or by anything connected with tha 
lesse, known to the law; it was a 
privilege conferred hf the Legislature, 
the giving of which rested with another body. 
If the Court were to interfere here, its aid 
might as well be invoked to settle a diqmte 
in the penal department This was not a 
contract at all, and that was the besinning 



and end of his argument The petitioner 
tried to make out a contract by saying that 
a promise was given by the Minister. But 
that was a promise that could not be 
enforced. All that a Minister could possibly 
do was to advise, either by himself or in con* 
junction with others, the Governor to do 
something. That promise could only be 
effectual if the Minister's advice was acted 
on, or if he remained long enough in office to 
tender it But it was monstrous to hold that 
a promise by any Minister was a contract 
that could be enforced against the Crown, 
and equally monstrous that anything said hf 
an inferior ofllcer was to form the subject of 
a contract 

Mr. Justice Fillows remarked that the 
difllculty about enforcing a contract against 
the Crown would apply equally to all cases as 
to this one, and therefore the fact of its 
being incapable of being enforced against the 
Crown while it could be enforced against a 
subject, was no test 

xne ATTOBMiT - GunoAL said that there 
were many cases where the subject had no 
defence to an action. With the (>own it was 
different It was not to be supposed that the 
Crown would defend unless it had some de* 
fence. How could the Court protect the 
Crownagainstdummyism, for instance 7 And 
this was a dear case of dummyism. 

Mr. Justice Fbllows.— There can*t be 
dummyism here, because a certificate holder 
can sBsign 

xne ATTOBrar-OiinaAL did not mean dum* 
myism in that sense, but in the sense of 
evading the terms of the Act The Act re* 
quired the land to be fenced round. Were 
that condition complied with in all these 
cases the land would be valueless for station 
purposes. What did Strong do ? He got the 
land for a fifth of its value. If he had per* 
formed the conditions of the Act strictly, the 
squatter would have had to pay two or three 
times the value of the land. The Parliament 
had determined to adopt a certain policy as 
to putting people on the land, and to have 
the land distributed under conditions. It 
was impossible to have that done unless 
under the control of Parliament No Court, 
whatever its machlneiy or ability, or time, 
could personally entertain such bndness. 

Mr^ Justice Babbt.— The Act to sue tha 
Grown is only a substitute for the old petition 
of right 

The AnoBnT-OiHBBAL said that if the 
Cours was clearly of qpinion on any matter 
M to what its advice should be. he was sure 
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the Goart would not shrink from tendering 
itk whatever were the oonaeqoenoes, were the 
■abject to Mk for advice. Bat^ he asked, 
was this a case in which the Conrt ought to 
tender advice? The petitioner most show 
some oontrsct to justify him in coming heie. 
He (the Attomey-Oeneial) maintained theie 
was no contract, and that the Goart was not 
called on to express an opinion. He farther 
maintained that the Goart woald not lelieve 
against a forfeitare for non-payment of rent^ 
and that a forfeitare coald not as against the 
Crown be waived. Who was there who coald 
waive the breach of the covenant? In an 
ofdinarjr cose, where the Uindlord and tenant 
entered Into a contract for a lease, the land- 
lord coald, if he thought fit, waive any of the 
conditions; and the courts have held, and 
lightly, that where a landlord accepU rent, 
knowing of a forfeitare, he has mode 
his election to waive his right to insist 
on the forfeiture. But that aigament was 
inapplicable bare. The Governor in dealing 
with the lands had only limited authority, 
and could not extend his delegated authority. 
Where the statute carefully described the 
obllgatkms of the lessee, neither the 
Governor nor any agent of the Governor had 
power to waive performance of the condi- 
tiong. He further submitted that this was 
not a case, in any aspect, where the Gourt 
would exercise the discretion it possessed in 
oompelliug specific performance, assuming 
that it was of opinion there was a con- 
tract The petitioner admitted that he did 
not perform the conditions he undertook 
to felOL He admitted that the person 
from whom he claimed did not fulfil the con- 
ditione; and therefore, quite independently 
of all other grounds, the Gourt should not 
interfere. He also relied on the dedaration 
of forfeiture of April, 1860, as suflicient ; the 
petitioner had an equitable interest to a 
lease, and the Governor could forfeit it as 
well as a lease on parchment 

Mr. Justice Fellows.— Do you contend 
that section 101 of the Act of 1860 gives the 
Governor new powers as to forfeiture ? 

The Anourir-GnriBAL admitted it was 
only an evidence clause, giving greater 
faculties in proving what had been done. He 
maintained that the Grder in Gouncil of 
April, 1860, was an election to insist on the 
infeiture, and it was oondnsive as to the 
loifeitaie. 

Mr. Webb followed on the same side, and 
Mr. Holroyd replied. 

Judgment was reserved. 

Jun 10| 1879. 



Solicitors : Grisp, Lewis and Wilks (crro- 
neottnlj stiiied Macgrcgor and Go. itute, p. 12), 
lor the petitioner ; Gumcr for the Grown. 
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See the report of this oase betow, mnU, 
p. 17. 

Mr. Justice Moletwoffth decided (ofUe, pi 17) 
fai fisvour of the petitioner on all the points, 
and against this decision the Grown i^tpealed. 

The Attorney-General and Mr. Webb for 
theappelhint ; Mr. Hohoyd andMr. A'BeckeU 
for the reqxmdent 

The arguments were the same as in MUer- 
ahantv. The Queen, with the exception of one 
based on the 101st section of the Land Act of 
1800, declaring that notices of forfeiture 
"heretofore published" should be deemed 
conclusive that there was a forfeitare in fact 
The Act received the Royal assent 20th Decem- 
ber, 1800, but did not come into operation till 
February 1, 1870. The notice of forfeiture 
in this case was gasetted in the interval 
between the time the bill was assented to 
and the Act coming into operation. The 
question therefore was whether the woids 
" heretofore puUished" referred to the date 
of the Royal assent or to the Act coming 
into operation. It was contended for the 
Grown that the Act must be read as from the 
date when it came into operation, and that 
"heretofore pubUshed" meant published 
before the Ut February. 1870. For the petl- 
tioner. it was submitted that " heretofore" 
referred to the date of the Act 20th Decem- 
ber, 1800. and that therefore, the notice of 
forfeiture had no more effect than if the Act 
of 1800 had not been passed. 

Judgment was reserved. 

Soliciton : Mscgregor, Ramsay and Brahe 
for the petitioner ; Gamer for the Grown. 



simvos or squitt. 

(Before his Honour Mr. Justice Molesworth.) 

WiDVisDAT, Mat 2L 

BB TUVO HIVO AVO OTHBBS. 

m»img SMute lSC&,Ao, t^l—SeetM. 105, 107, 
200^ 207, i^i—OfmtMtmifMt hg Uartiem, 
for diiobedUuee of order to pag dama§e$ 
for trespaUf and to remote from plaintiff* e 
elalm — OlffeetiaMable/oreonfoiiudinfjurii' 



Bbratum.— Pago 61, column 1, line 28, 
insert *• no ** after •« Bostained." 
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diethiu under teet: 195 and IVI^Defen- 

danU disekarfed. 

This was an applicsikm to nlesse Ynng 
Hingand four other Chinese from custody 
for disohedienoe of an order of the warden 
atlCaldon. 

Mr. Webb for the motion, Mr. T. A'Beckett 
against it 

His HovouB said,— This is an application 
bj Yung Hing and others.* to be dis- 
chaiged from custody under the Act No. 
291 (Mining Statute 1866). section 221. they 
hairing been arrested under warrant of a 
warden at ICaldon for disobedience of an 
order of his. The Act (section 196) provides 
a remedy like ejectment to recover poss es sion 
of a daim, and authorises the warden decid- 
ing for the comphiinant to order poss es s i on 
of the claim to be delivered to the complain- 
antk and authorises the same or another 
vrarden to cause Uie complainant to be put in 
possession of the claim, and Uie defendants 
to be removed from it I am inclined to 
tliink that this authorises the warden to 
order a defendant in possession to deliver 
possession to the complainant and to punish 
disobedience, irrespective of the power of 
transferring possession by his officer. But 
the disobedience to that order would consist 
in refusing a demand for possession made by 
the complainant Section 197 provides a 
remedy like an action of treqiass and injunc- 
tion, not levelled at persons wrongfully in 
possession, and authorises the warden decid- 
ing for the complainant to order the defend- 
ant to cease from trespassing, and authorises 
the same, or another warden, to cause the 
defendant to be removed from the daim. I 

similarly think that disobedience of the 
former part might be punished irrespec- 
tive of the latter power. In the present case 
the applicants were brought before the 
warden by a summons, charging them with 
having from a day named, continuously to 
the date of the survey, trespassed on the 
claim, and praying amongst other things that 
the applicants should be ordered to remove 
therefrom, confounding the jurisdictions 
under sections 195 and 197. and I think that 
the warden's order is open to the same objec- 
tion. His decision and order was duly ex- 
pressed by minute under section 193. but 
was not I think, warranted by the Act 
The words ore—" I decide that the defen- 
dants have trespassed on the daim of 
plaintiffs, and direct them to pay to the 
plaintiffs damages £600, and costs £18 10s., 
and I farther direct the defendants to re- 



move from said claim ot plaintiffs'. " I would 
not attach importance to the word "direct" 
being used instead of " order.** This minute 
does notfind theapplicants to be in poss e ss i on. 
Ijut orders tliem to remove as if they were ; 
does not order tliem as it mis;ht to cease 
trespassing. I think tlte order was not 
enforceable to punish the applicants not re- 
moving themselves, as for contempt Sec- 
tion 200 at its close mokes disobedience 
punishable under section 207. The ca s es 
provided under sections 202-3-4-5 are 
for interlocutory orders or temporary injunc- 
tions, not decretal ordera such as was here 
intended Sec 207. except for the provision in 
sect 200, would apply only to the last four sec- 
tions. The argument based upon the par- 
enthesis (not being an order for the payment 
of mDney)is answered by sect 206 relating 
to money. If the present order came under 
any of the four sections, no contempt for 
disobedience would be complete unless con- 
tinued after service under sect 206^ which was 
not here attempted. I am prefiared to order 
discharge on terms of bringing no action* 
without costs. 

Solicitors : Lindsay (for Wortou) for the 
motion ; Edwards (for Paynter) for tho 
respondent. 



Thursdaj, Mat 29. 
wilson and othxbs v. bowcboft. 
Chjf^rigkt Act 1869, A'6. ^SO—Ihlegmmu in re- 
gigtered ntwtpaper — Tglegranu copied from 
lieenseei of tko journal fohich reeeleed 
tkem from Europe — If^unetion granted 
alio aqaintt piracy of telcffram» net yet in 
cxhfencc. 

This was a motion to restrain the defendant 
(Horace Ilowcrof t), his printer and publisher, 
agents, and servants from printing or 
publishing in the XvetUng Times newspaper, 
Oeelong, or otherwise, any telegram copied or 
oolouraUy altered from the telegrams from 
England supplied to and published by the 
plaintiffs untU further order. 

Mr. Holroyd and Mr. A'Beckett for the 
phiintiffs ; Mr. Webb for the defendant 

The plaintiffs were Edward Wilson, Lach- 
laa Mackinnon, and Allan Spowers, and the 
bill filed by them stated that they are the 
proprieton of The Argve newspaper, pub- 
lished in Melbourne ; that it is duly regis- 
tered under the Printera and Newspapen 
Registration Statute 1864^ and under the 
Copyright Act 1869 ; that the phiintiffs were 
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the registered proprieton of the newspaper 
and of the copyright therein. Tlie defendant 
is the proprietor of the Ecenintj Tlmttt, 
a daily newspaper published in Geelong. 
The bill went on to state that, in antici- 
pation of direct telegraphic communica- 
tion being established between Kngland 
and Australia, the plaintiffs entered into an 
agreement with ''Iteutcr's Telegram Com- 
pany (Limited)," a company incorporated in 
£ngland, under the provisions of the Com- 
panies Act 1862, for the transmission by 
telegram of a daily abstract of news of public 
interest to the plaintiffs in Melbourne for 
publication in their said newspaper, and in 
such other newspaiiers in Victoria as they 
might think fit to supply with the said tele- 
grams, in consideration of monthly imyments 
to be made by the plaintiffs to the said com- 
pany. That since the oi)ening of direct tele- 
graphic communication with England, in 
October, 1872, the said company have', in 
performance of their agreement with the 
plaintiffs, transmitted, nnd they continue to 
transmit, to them daily telegrams from I^on- 
don (save when prevented by unavoidable 
accident), which the plaintiffs have pub- 
lished, and continue to publish, daily in their 
said newspaper, and the plaintiffs have 
duly paid to the said company all moneys 
to wliich they have become entitled under 
their said agreement. That the pro- 
prietors of the Aijt and of the Da'du 
TeUifrafih newspapers, published daily in 
Melbourne, are supplied by the plaintiff's with 
copies of the messages transmitted to them 
as aforesaid, and pay to them a fixed sum of 
£500 per annum for the right of publishing 
the same in their respective newspapers, 
which right is confined to such publication. 
That the defendant has for some time post 
used for his said puijer, the EctMUHj TimtJf, 
which is published in the afternoon, the 
plaintiffs* said telegrams from Kngland.which 
are published in TheAryuSt Aye, and Dally 
Teleyraph in the morning, the defendant 
copying and printing the same bodily in his 
said paper, without any authority from, or 
consent by, the plaintiff's. Tliat the plain- 
tiffs' telegrams are of great interest in Vic- 
toria, and the publication thereof makes the 
papers in which they appear more saleable 
than other papers ; and The Aryus has a 
large sale in Geelong ; and the unauthorised 
publication of the plaintiffs' telegrams by the 

defendant as aforesaid is injurious to the 
plaintiffs in the sale of their paper, and to 
the value of the licences for using their said 

Juki 10, 1873. 



telegrams which the plaintiffs have power 
to grant ; and is, as the plaintiffs sub- 
mit, an infringement of their copyright 
That the defendant has been informed by 
the plaintiffs, and well knows, that their tele- 
grams from England have been purchased 
by them, and that the proprietors of the Age 
and DaUy Teleyraph newspapers publish the 
same telegrams in exercise of rights pur- 
chased from the plaintiffs ; and he has been 
cautioned by notice from the plaintiffs' soli- 
citor against copying and publishing such 
telegrams, but he threatens and intends to 
continue so doing ; and the plaintiffs submit 
that the defendant should be restrained by 
the order and injunction of this honourable 
Court from so doing. The plaintiffs there- 
fore pray that the defendant, his printer and 
publisher, agents and ■ervants, may be re- 
strained by the order and injunction of this 
honourable Court from printing or publish- 
ing in the Ecemny Timcn newsi)ai)er, or other- 
wise, any telegram copied or colourably 
altered from the telegrams from Kngland 
supplied and published by the plaintiff's, 
as in the bill mentioned, and that the 
plaintifi's may have sucli other relief as 
tlie circumstances of the case may require. 
In support of the bill were filed affidavits 
from Mr. Hugh Geonze, general manager 
and printer and publisher of 77te Arytta; 
and from Air. Clayton, plaintiffs* solicitor. 
Mr. George's affidavit generally verified the 
statements in the bill, and stated tliat he 
])roceeded to Kngland, and, on behalf of the 
plaintiffs, entered into the agreement for the 
suppljr of telegrams from Heuter's Company ; 
and that notwithstanding notice given to the 
defendant, he had continued to publish the 
telegrams from Kngland published in The 
AryuH, Aye, and Teleyi'aph, Mr. Clayton 
said that on the 29th April he wrote the fol- 
lowing letter to the defendant :— ** Sir,— I am 
instructed by Messrs. Wilson and Mackinnon 
to inform you that, in tlie interest of the 
newspapers contributing to tlie Associated 
Press telegrams, unless after the receipt of 
tliis notice you cease to copy tlic telegrams 
from The Aryus, or from any other newsiiai^er 
su])plied by The. AryuH^xo\mttoxs, proceedings 
will be connucnccd against you without 
further notice." To this a reply was received 
from Messrs. W. and J. Uiggins, defend- 
ant's solicitors,—*' Youi letter of the 29tli 
mst to Mr. Uowcroft has been handed to us. 
We are instructed to refily that, as at present 
advised, Mr. Uowcroft liclieves he is legally 
entitled to publish the Associated Press 
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Telegrams in the mode they ore iHiUished. 
If yon will point out to ue under what statute 
or ciiactiiicnt he is prohibited from imblish- 
ing same, he has no desire to continue their 
publication." To tliis Mr. Clayton replied, 
" In reply to your letter of the 30th April, 
The ArffUH newspaper has been registered 
under the Copyright Act 18G0, which registra. 
tion, as advised by counsel, protects the tele- 
grams from piracy." To this letter no 
answer was received. To these affidavits 
were appended the English telegrams pub- 
lished in The AvffUB of the 9tli and 10th 
May, and those published in the Oeehng 
Evening Tvme» of the same date, those in the 
latter being precisely similar to those in The 
ArguB, At the foot of the telegrams pub- 
lished in the Qetlong Evening Time* was 
added the word " Age,** as if the telegrams 
were extracted from the Age, No affidayits 
were filed in answer. 

Mr. HoLBOTD submitted that the plaintiffs 
were entitled to the injunction. The plain- 
tiffs hod a valuable copyright in these tele- 
grams at common law, apart altogether 
from any act of Parliament. But the 
Copyright Act of 180D also gave them the 
right to have their property protected. 
That the property was valuable was shown 
by the fact that the proprietors of the^^ 
and Telegraph were willing to give £600 a 
year for the right of publication. The de- 
fendant purported to copy the telegrams from 
the Age, but he (Mr. Holroyd) apprehended 
that whatever might be the arrangement 
between 77ic Argu$ and the Age, it did not 
extend to allowing copies to be made from 
the Age ; it only protected the licensees from 
7'he Argua, just as in the case of a patent 
a man might license another to use his 
patent, but tluit would not extend to other 
pei-sons the right to use it ; and as there 
might be an infringement of a patent by copy- 
ing from licensees, so there could be an 
infringement of copyright b^ copying 
from anotlier paper that had the right 
to republish the telegrams. Wherever 
it appeared, it was a copy of a telegram 
sent to The Argun proprietoi-s. The law as 
to copying from one paper into another was 
exemplified in the cose of Cox v. 71te Land 
and WcUer Journal Company (Limited), 
L.U., 9 £q., 324. There it was held that a 
" newspaper" was not within the English 
Copyright Act, Sand 6 Vict, c. 45; and to 
protect the property in it, it was not neces- 
sary to register it It was objected in that 
case that a newspaper not being registered 



under the 6 and 6 Vict., no relief could be 
granted for the piracy of articles from it. The 
learned judge, Vice-Chancellor Molins, agreed 
with that argument, and if it had been 
necessary to register the newspaper, the ob- 
jection would have been fatal to the granting 
of any relief. In other words, that if a 
newspaiier wus M-ithin the Act it could only 
obtain the relief provided by the Act The 
short note of the case was this :— " A news- 
paper not being within the Copyright Act» 6 
and C Vict, c. 45, requires no registration 
under that Act, but the proprietor of a news- 
paper has without registration such a pro- 
perty in all its contents as will entitle him is 
sue in resi)ect of a piracy. Where the pro- 
prietor of a newiiaiier sought to restrain the 
piracy of a ' lii«t of hounds,' the Court was of 
opinion that although the pirac}* might be 
established the list was liable to such fre* 
quent changes, and a correct list was so 
eiiHily ubtuined, that it was not a case for an 
interlocutory injunction." In that case it 
was held that, although a newspaper had no 
copyright under the Act^ it had at common 
law. 

Mr. Justice Molxswobth.~I8 there such 
a thing as copyright at common law ? 

Mr. HoLBOYD.->It was held in that esse 
that there was. Vice-Chancellor Malins 
said,— "The preliminary objection taken 
in this case raises a point of vast im- 
portance to the proprietors of newspapers 
and to the public at large. It is so im- 
portant that it seems almost incredible 
that the point should never have arisen— 
namely, whether the proprietor of a news- 
paper has or has not such a property in 
articles publislied in that newspaper, and 
paid for by the proprietor, as entitles him to 
prohibit the publication by any other news- 
paper in any other form whatever. The point 
arises thus : The bill is tiled by Mr. Irwin Cox, 
the proprietor of the /'tfU newspaper, against 
the defendants, the Land and Water Journal 
Cofinpany, charging that they have improperly 
published in their paper an article which was 
composed for his. For the purposes of the 
argument it must be assumed that the article 
complained of was a copy of the article of the 
plaintiff, and upon that ground the defendant 
takes the objection that there can be no copy- 
right in any article published in this news- 
paper, because it is not registered under the 
Act 5 and 6 Vict, c. 45, commonly called the 
Copyright Act Now, suppose, for instance, 
the proprietor o/ a newspaper employs a cor- 
respondent abroad, and that correspondent. 
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being employed and lent abroad at great ex- 
penie, makes communications to a newtiMtper 
wbicb ore highly appreciated by the public, 
can it be oaid that another newvpoiier, pub- 
lished, perlmiis, in the evening of the same 
day, may take and publish those communica- 
tions tJi exteuw, with or without acknow- 
ledgement? If the contention of the de- 
fendants is right, the paper which copied 
might say :—' But they are common property. 
True it is, I admit, that you have paid for 
them. I admit yon have given a great deal of 
money for them, and they are so very valu- 
able that I desire to turn them to account by 
imblisliing them in my ncM-siiaper ; but you 
have no property in them, though you pay for 
them ; you cannot sue for your newsimper as 
a book, for then the copyright must lie regis- 
tered, and as you have not registered tlie 
book nothing in the newspaper is protected.* 
If that is the law, itis amonstrous state of law, 
repugnant to common sense and common 
honesty, because that there is a proiierty in 
those articles there con l« no shadow of 
doubt Still, however clear the right of pro- 
perty may be, if the case falls within the act 
of Purliauicnt, 1 must follow the same courac 
which I took in the Brighton Dlnctoru ease— 
Mathkmn v, I/arrod, That was dearl) 
admitted to be a book withui the Copy- 
right Actk and it had been registered a1 
Stationers' Hall, but instead of entering 
the day of publication, according to the 
requisition of the Act, tlie month only was 
entered ; and I considered, as other judges 
bad done before, that the object of regiRtra- 
tion was to ascertain at what time the publi- 
cation took place, in order that the public 
might know when the copyright expired, and 
when they would be tit lilierty to publiHli it in 
a seiiarate form ; therefore, though every- 
thing else was comi^ied with except the state- 
ment of the day of the month, I held that 
the omission was fatal, and the bill was dis- 
missed with costs. So. in this case, however 
clearly I am of opinion that this is a proiierty 
that ought to be protected, if a newsfiaiier is a 
book within the second section of the Copy- 
right Actk and it being admitted that the 
Field was not registered, that would be 
equally fatal to the plaintifTs suit. Now, I 
have put the case of letters from oonespoiid- 
ents abroad. With foreign papers we all 
know it is the practice to publish novels, and 
in some Knglish newsimi^ers it is also done. 
Supposing a newspniier proprietor were to 
engage the first novelist of the day to write 
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for him a novel to be published in bis news- 
paper, part every day, and pay him highly, is 
the proprietor of such newsiiaper to lose all 
intyperty because tlie paper is not registered ? 
What information would it give if it were 
registered T Would the registiation of a 
paper called the r»eld, registered 20 yean 
ago, give information as to when tlie ct>r>y- 
right would commence and end ? Not the 
slightest ; and therefore it is not within the 
policy of the Act, and I am of opinion that it 
is not within the words of the Act The 
question depends lint upon the 2ud section 
of the Act .... The 

present Lord Chancellor decided that ques- 
tion in Jfayhew v, MaxwelL Mr. Mayhew 
wrote a certain article, or series of articles, 
in a periodical called the Welcome OwM, and 
tha proprietor proceeded to publish them in 
a separate form. The plaintiff filed his bill 
to restrain him from publishins them in any 
otlier form than in that for which he wrote 
the work. The same point aroBt in Strahan 
p. Oraham, where Mr. Graham had sold the 
right of publishinu photographs of the Holy 
Land in a publii-ation called Good Words, in 
which Dr. Macleod was publishing a work 
with regard to the Holy Land, and the pro- 
prietore of (/om/ Words had given him per- 
mission to ose the photographs, but Mr. 
Graham contended that Mr. Strahan had no 
right to give it to Dr. Macleod. I decided in 
that cose, and my decision was confirmed by 
Lord Chancellor Chelmsford, that there was 
no right to publish in a seitarate form that 
which he had authority only to use in Good 
Words, and tliat Mr. Graham had a good 
right of action. But these cases ore distinct 
authorities to show that there isaproperty in a 
publication, although it is not registered." 
The effect of that decision was, that a news- 
paper proprietor had at common law a right 
to any article which he bought and paid for, 
and which he published in his imijer. The 
remarks of the Vice-Chuncellor were vci^r 
applicable to this case; the conesiioudeiit 
was eiiii)loyed abroad to prei)are the tele- 
grams ; they were employed at great exi^eiise ; 
the telegrams were highly appreciated 
by the public ; and this paiier of the 
defendant's published the telegrams on 
the evening of the same day as they 
appeared in TheAryus. Both the English 
and the colonial Acts assumed that the 
author of an article had at common law a 
right to the proiierty, which he could transfer 
to the proprietor of tlie pancr. In the lan- 
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guage of one learned judge, a man liad tlie 
riglit of property in the order of words, just 
in tlie sunie wuy us lie uiigiit luive the right 
of proijerty in Uie tiow of a stream. Kither 
the plaiutilVs were within the Copyright Act 
of 18G0, or they were not If tliey were, there 
was an end of tlie question, for tliey were 
registered under that Act, and were entitled 
to the protection it gave. If they were not, 
Uiey fell hack on their rights at common law 
to the pix>perty for which they had iiaid. In 
the interpretation clause of the local Act 
(section 8) a book was defined as including 
" every volume, part or division of a volume, 
newsijaper, pamphlet, sheet of letter press, 
slieet of music, map, chart, or plan 
separately published.** Other sections pro- 
vided for the registration of books, &o., in a 
manner which had been complied with by 
the plaintiffs here. Section 14 prescribed the 
time for which copyrights were to exist, and 
section 24 provided that "when any pub- 
lisher or oUier person in the colony of Vic- 
toria sliall, before or at the time of the pass- 
ing of this Act, have projected, conducted 
and carried on, or shall hereafter project, 
conduct, and carry on, or be the proprietor of 
any encycloiKi'dia, review, magasine, pe- 
riodical, work, newsimper, or work published 
in the said colony, in a series of books or 
parts, or any book whatsoever, and shall 
have employed, or shall employ, any persons 
to compose tlie same, or any volumes, parts, 
essays, articles, or portions which shall have 
been, or shall hereafter be, composed, under 
such employment, on the terms that the 
copyfight therein shall belong to such pro- 
prietor, projector, pubUsher, or conductor, 
the copyright in ereiy iiiGh encydopoMUa, 
review, magazine, periodical work, and work 
published in a series of books or parts, and 
in every volume, i^art, essay, article, and por- 
tion so composed and paid for, shall be the 
proiiertyof such proi>rietor. projector, imb- 
lishcr, or conductor, who shall enjoy, the 
same rights as if he were the actual author 
thereof, and shall have such term of copy- 
ridit therein as is given to the authors of 
books liy this part of this Act** That section 
recognised the right of proiwrty in iiersons 
who composed articles, or any other portion of 
a newspaper, and it provided that a proprietor 
who employed persons to supply articles, kc, 
should liave the copyright in those articles ; 
and it was subject to a qualification that the 
copyright sliould revert to theauthor ; that did 
not mean, however, that the author or com- 
poser was to take any steps to register the 



work. The Act acknowledged the coi^yright 
in the author, but transferred it for a time 
to the publisher or proprietor who paid him 
for the article. The case of Htceei v. Btnnwg^ 
16 C. li., 459, showed that the common law 
judges took the same view as to the 
law as Vice-Chancellor Maliiis had done. 
There the plaintifl's were the proprietors of a 
weekly paper called the JuriU, which con- 
sisted princii^ly of reports of decisions in 
the various superior courts of law and equity 
supplied by barristers employed by the plain- 
tiffs for that punxxsc, under a verbal arrange- 
ment to the effect Uiat they should furnish 
reports of such cases as tliey thought de- 
sirable for publication in the Jurid, upon 
the terms of being iiaid a given price per 
sheet, the reporters making no express re- 
servation of a right to publish the cases them- 
selves, and there being no express stipulation 
that the copyright should Ijelong to the plain- 
tiffs, nolhiiig in fact bciii^ said on the sub- 
ject. Attached to each report was a head-note 
coiisistingofashortorcompendious statement 
of the decision in each case. The defendants, 
who were the publishers and proprietors of a 
work called the MoHthlu DiyeU, a work pub- 
lished at the beginning of each month, and 
consisting of the side or marginal notes of 
all the reports published during tlie preceding 
month, including tlioee published in the Jurid, 
analytically arranged under the appropriate 
heads or titles, copied therein certain of the 
head-notes of the reports of the Jurid, as 
well as the marginal or side notes' of the 
otlier reports, the number of the head- 
notes taken from the Jftrid amounting 
to about one-twentieth of the whole 
of each monthly number of the DtgetL 
It was held upon a special case— on 
which tlie Court were at liberty to draw 
such inferences from the facta stated 
that a jury would be warranted in drawing— 
first, that the plaintiffs had a copyright in 
the reiwrts so fumislied to the Jnritt; 
secondly (Maule, J., tUtufeMtifnie), that the 
defendants m*ere guilty of piracy. If a man 
wrote a work and did not publish it, would 
it be contended that anybody had the right 
to steal the manuscript and publish it ; and 
if be published it himself could any other 
person republish it? The principle of the 
common law was to recognise a general right 
in property, and the act of Parliament 
was rather a limitatfon than an extension of 
that right The only importance of the re- 
gistration was under the provisions of sec. 
»L That McUon provided "that no pro- 
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prietor of oopjright under this part of this 
Act tliAll mainUin any action or rait at law 
or in eqaitj, or any rammary proceeding in 
respect of any infringement of rach copy- 
right nnleaa he ahall, before commencing 
gach action, rait, or other proceeding, have 
cawed an entry to be mode in the registry 
aforesaid pnrsiiant to this part of ibis Act ; 
piOTided always, that the omission to make 
sadk entry shall not affect rach copyright, 
hat only the right to rae or proceed in respect 
of the infringement thereof as aforesaid." 
There, again, was an acknowledgement of 
a copyright existing sepaiately from the 
Act ; the omission to register did not affect 
the copyright, bat only the right to parsos 
particalar remedies. On the aathority of 
these cases he rabmitted the plaintiffs were 
entitled to the injunction, and he did not 
■ee what defence there coold be. 

Mr. A'BiCKgn followed on the same side, 
and said he had nothing to add except to 
point oat that the pecaliar character of the 
article was obviously one calling for the in- 
terference of the Supreme Court to protect 
the plaintiffs. The rabject of the piracy was 
of peculiar value, not only by reason of the 
important services which had to be rendered 
by the persons in England in compiling 
the article, but also the great expense 
that was incurred in conveying it to this 
eountry from Enghind ; and the character of 
the injuiy sustained b^ the plaintiffs was 
peculiar, because the action of the defendant 
interfered with the procees by means of 
which only could this valuable property be 
made available in returning part of the 
expense incurred in procuring it. The pro- 
cess of publishing the information was the 
only means by which the plaintiffs could be 
recouped part of their outlay, and that was 
interfered with by a person who snatched 
the property from the persons who had paid 
for it, and who had no right to the property 
in the most remote degree. And not only 
did it interfere with the sale of the 
newspaper, but it cut off a material 
•onroe d property, namely, the granting 
of licences to other newspapers to publish the 
information, because, of coarse, if it wsi 
found, the property could be obtained by 
taking it without paying for it, no other 
newspaper woold pay for it The fact that 
this article was taken, notdirectly from the 
plaintiffs, but from one of their licensees* 
was poiectly immaterial The plaintiffs had 
information that belonged to them, and 
though they might allow other persons to 
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use it, the publication of it was an act that 
this Court would not only not permit, but 
would restrain. 

Mr. Wbbb said that no doubt this ques- 
tion was one of considerable importance pri- 
marily to The Aryits, but sscondarily also to 
the public, and it raiiied an important pohit 
lor the dedaion of this Court namely, in 
what position a newspaper publication stood. 
Hsie they were not concerned or influenced 
by any consideration of public convenlenoe, 
or whether it was worth the while of a news- 
paper to publish certain things or not ; they 
were coooemed simply with a dry matter of 
law. To determine whether the plaintiffs 
wars entitled to the injunction, let the Court 
look at the bill and at the pnyer, which 
were aboat as inoonssqnential to eadi other 
as it was possible to be. The bill contained 
a statement about the immense expense in- 
curred by the plaintiffs. No one wished to 
deprive them of the honour and glory to 
which they were entitled on that account 
But it was altogether inapplicable in 
this court It would be very well in 
a common law action, when talkhig to a 
jury about the damages. In this court look- 
ing at it scientifically and legally, it was only 
a matter of aggravation ; it was nothiiv on 
which the plaintiffs could establish any 
rights, and it was immaterial whether it cost 
£6,000 or 0d. If the principle on which this 
suit was founded was correct^ The Argue 
might institute a suit to restrain the pub- 
lication of the veriest penny-a-lining para- 
graph for which they paid 6s. Itdepeiided, 
said his learned friends^ on the right of pro- 
perty and on copyright— 4hat was the burden 
of his learned friends' argument and they 
used the words as almost convertible 
terms. If The Argue had a ccqpyright 
in thees telegrams, it had an equal copy- 
right in every paragraph however insignificant 
or immaterial the information it conveyed. 
And there were no more reasons for seeking 
the intervention of the Court about these 
telegrams than there was for seeking an in- 
junction to prevent the publication of a 
parsgraph about a fire. It was not pretended 
that the defendant was a party to the ar- 
rangement or contract between tiie plaintiffs 
and Renter's Company ; and the plaintiffs 
must therefore rely pai^ and simply on the 
infringement of any copyright they possessed. 
If they had acopyright why they had it uid 
if they had not it was immaterial whether 
they gave £2,000 for the copyright of a novel 
of Lord Ly tton's, or £6 for a poem of MUton's. 
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Their copyright was availaUft to th«m what- 
ever the cest 

Mr. A'BicuTT said the bill referred to the 
ooatof the telegrama, not in any spirit of 
vannting, at his learned friend snpposed ; 
bat merely to show that they oost something, 
that thfy were a property for which payment 
was made. 

Mr. Webb then went on to point oat the 
different position in which the Age and TtU' 
graph stood with regard to the telegrams to 
what the defendant's paper did. No doabt it 
paid the Age and Telegraph to give a sam of 
money for the right to pnblish the telegrama, 
Bat that right was one of simaltaneons pnb- 
lioation with The Argue; not, as in the case 
of the JBvening Timee, of repablishing some 
honrsafterwards. Thsil^and TeiegrajJiptSd 
for the telegrams before they were pabUshed, 
while the i^wntii^Tiniefwasnotpablished till 
many hoars jafter The Argme. The case 
against the defendant was that he threatened 
to oontinae the poblication of telegrams 
already in existence. That was the state- 
ment of the bill ; while the prayer was to 
restrain him from pablishing telegrams not 
yet received. He maintained;that there coald 
be no copyright in that which did not exist 
at present The plaintiffs might get an in- 
Jonction to restrain the repaUication of 
articles that had already appeared, bat how 
coald thfy get an injanction aboat articles 
not yet written f And, moreover, before 
ooming to this coort the plaintiffs shoald 
have established their le^d rights by an 
action at kw. It was so held in Bpott^ 
woode V. Clarke, 2 Phillips, IH where an 
injanction was songht to lestnin the dr 
feadant from publishing an almanac with a 
particular title and in particular binding, and 
where it was refused on the ground that the 
plaintiffs must establish their right at law. 
Was the plaintiffs* legal right here so dear 
that the Court would interfere to assist them 
by a perpetual injunction— an injunctjion ex- 
tending over all time ? How could the plain- 
tiffs have a legal right in a property that did 
not exist? How did they know The Argue 
would appear to-morrow ? Of conne, it was 
veiy probable it would appear. 

His Honour.— On an i4>plication for an in- 
junction to restrain the entering upon land 
and cutting grass, it might be argued in the 
same way that the grass was not grown the 
cutting of which it was sought to restrain. 

Mr. WiBB.— The right of property in a 
newspaper did not exist until that news- 



paper was published, and the right of coipf* 
right in a publication did not exist till the 
matter itself was in existence. How could an 
injunction issue now to restrain the pub- 
lication of a telegram, the materials for 
which woold not be in existence for a fort« 
night yet Copyright depended on the ejdst- 
ence of the work for whidi the copyright was 
daimed. Could Charles Dickens or Lord 
Lytton have registered a novel before it was 
written and daim the copyright in it? Gould 
they prevent another person publishing 
another novel under the same title and the 
same plot f He apprehended they could not 
It was so decided by Lords Justices Turner 
and Cairns, in Hogg v. Maxwell, LR., 2 Ck. 
Appeals, S07. The note of that case was as fol- 
lows :— *' IL, in 186S, registered an intended 
new magazine, to be called ^dl^ravio. In 1806b 
such mogasine not having am>eared, M., in 
ignorance of what H. had done, projected 
a magasine with the same name, and in- 
curred considerable expense in preparing it 
and extensively advertising it in August and 
September as about to appear in October. 
H., knowing of this, made hasty preparations 
for bringing out his own magasine before 
that of M. could appear, and in the mean- 
time accepted an order from M. for advertis- 
ing M.*s magasine on the covers of his own 
publications, and the first day on whidi he 
informed M. that he objected to his publish- 
ing a magasine under that name was the 26th 
of September, on which day the first number 
of H.'s magasine appeared. M.'[Mnagasine 
appeared in October. Hdd, <m bUl filed by 
M. (affirming the decision of Stuart* V.C), 
that M.'s advertisements amd expenditaro 
did not give him any exdusive right to the 
use of the name Beigravia, and that he could 
not restrain H. from publishing a magasine 
under ^the same luime, the first number of 
which appeared before M. had published his. 
Held, on bill filed by H., that H.'s rei^tering 
the title of an intended publication could not 
give him a cajpfA^X iirihat name, and that 
in the drounstances of the case, he had not 
acquired aoiy right to restrain M. from usiag 
the name as b^ig H.'s trade mark." 

His HovouB.— All the litigation in thai 
case seems to have been aboat a name. Sup- 
pose a work is actually pablidied, is thei« 
any law to prevent another person pabUshing 
a work in the same name f 

Mr. WiBB.— Yes ; and he admitted ther« 
was a ccqpyright in The Argue so soon 
as it was published ; and if the plaintiffs only 
wished to restrain the pablication of tele- 
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gnant from pist numbm of The Argus, he 
apprehended the defendanl would nol object 
to it Bat there was no doabt that ao aoon 
aa any newa waa pnbllahed, it became pnblio 
piopertj ; and it waa conaiatent with all 
newapaper dealinfi» e^er aince there waa a 
nawqiaper, that one paper ahonld taka itema 
of intelUgenoe from another, either with or 
withottt admowledgment It waa a racog- 
niaed part of newapaper ethica that ih&f 
might taka new8» acknowledging the aomce 
from whence it came. It waa aaid that per* 
miaaion waa granted to the Aife to xepabliah. 
That waa a miatake ; the permiaaion waa to 
pnbliah at the aame time aa The Argus, and 
at the foot of the telegrama in defen* 
dant'a paper waa an acknowledgement 
that ther came from the Age. That there 
waa no ccqnrright in fatnre pnblicationa, waa 
ahown by the dedaion of Lord Chancellor 
Cheimafcffd, in PlaU «. WaUer, 17 L. T..N. 
&107. There it waa held that " the protec- 
tion giTon by common and atatate law which 
ia called coiyiight ia only in leapect of 
aooie already pnbliahed or aome compoaed 
and not yet pabliahed literary production, 
and therefore there can be no copyright in 
Uie'proapectiye aeriea of a newapaper. Copy* 
lii^t may attach upon each a nc ceaa i ve pub- 
lication, bat that which haa no p r e a e n t 
eziatence aa a pablication cannot be 
tiie aabject of thia apedea of property." 
It waa on the aame principle that if a man 
had a field and another peraon waa in the 
habit of treapaaaing on it, he coald get an in- 
Janction againat fatara treapaaaea ; bat if he 
waa only going to boy the field, he coald not 
get the inJon^ion, becanae he had no right 
of property in it The Copyright Act gave the 
pliintiffa a aafilcient leiBedy withoat coming 
to thiaCoort Under aection SI, theyconld 
haTC the defendant fined in a aammaiy way 
before two Joaticea. 

Mr. HoLioTD.— That only lefen to caaea 
where the whole pablication ia copied— not 
merely eztracta from it 

Mr. Wdb contended that the aection re- 
lened to eztncti alao. Thia Coart ifMinot 
to be i^ipiied to OTeiy time a amall paiagn^ 
waaoofML 

Hie Hovoum.— Thia Coart woold not inter- 
fere in triTial caaea» bat where the matter ia 
of importance the Coart woald grant an 
injonction. The aHegationa in the ptaintilTa 
bill aa to the anangementa made were intro- 
doced to ahow that tHe telegrama were of 
importance. 
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Mr. Wdb condaded by argaing that the 
plaintiffa ahoold be lef t to their ri^ta at kw, 
whatever they were. 

Hia HovouB pointed oat to Mr. Hdroyd 
that the terma of the injonction aooi^t woold 
hardly, in hia opinUm, vpsHj to copying from 
the Age. If the injonction waa to be of any 
good it ahoold be more atiingent 

Mr. HoLBOTD aaid he had conaidered the 
terma of the injonctica, and thooi^t them 

aoifident It did not 8edLtople▼entc<w 
ing from any partlcalar paper, bat from 
prhiting and pabiiahing telegrama that ep' 
peered in plaintilTa newspaper. It did not 
matter whence the defendant copied the tele- 
gram% if they were the aame ee m^eaiedin 
The Argus, He then went on to reply to the 
argomenta of Mr. Webb. One waa that the 
plaintUTa ahoold eatabUah their ligfata at kw. 
Bot thia Cooit waa qoite aa compelaiit to 
determine on thoae rii^ta aa any coart of 
law coald be. There were no diqmted kcta ; 
andaatotheqoeationof hardah^ it waa all 
one aide. Here waa a man taking avowedly 
what did not bdong to him, and what 
another man had booi^t 

Mr. Wnaaaid that he had omitted to refer 
to one aigoment^ namely, that the Legia* 
latare had paaeed an Act to protect tetognuna 
like theae. That Act had now expired ; bat 
it ahowed the Legialatare thoaaiht the pre* 
aent copyright law afforded no protection. 

Mr. HoLioTD aaid that Act did notgiye any 
new righta^ nor did it take away any righta^ 
It only prorided a aommary remedy for an 
Infringement of the copyright It by no 
meana diminiahed the Joriadiction of the 
Coart 

Hia Honoor aaid,— Thia ia an application 
for an injonction to reatraln interference 
with a pecaliar kind of property originating 
frcnn the pecaliar dreomatancea of thia 
coontry. By meana of tdegrapha apread 
roond the world, we haye the power of 
getting within a Tory abort time intelligence 
from the greateat poadUe diatance, and that 
intelligence ia neceaaarily procored at rery 
oonaiderable ezpenae, aa telegraph chaigea 
moat be impceed to compenaate for the eziat- 
ence of the telegrnih linea. Thoa there are 
now meana by wldch from day to day in- 
telligence can be recdTod with the greateat 
poedUe celerity, and the obtaining of that 
information ia attendedj with rery oon- 
aiderable ezpenae, and ao fur aa a 
peraon who obtaina the information can 
be aaid to haye a property from the ezpendi* 
tore of money, Uiat p rope rty ia pordiaaed 
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here. On the other hand, perKme of the date 
of i»»wmp§pet proprietonk when they have re- 
oeiTed intelligence in this waj , hqpe to make 
a profit to compenaate them for the expense 
theyhave incurred, that profit aiiaing&om the 
inereaaed drcnlation of the paper containing 
this peculiar kind of information which they 
are in a position to diweminate. That profit 
would he destroyed— at all erents much Im- 
paired-4f other newspaper proprietors whodid 
not share in the expense had the same facili- 
ties to disseminate the information to the 
pabUc This is a kind of p rope rty which 
a peculiar state of society has bronght 
into existence for the first time. The 
plaintiffs have a dear property in that for 
iHiich they give a price, and from which they 
ohtain a profit^ and the defendant appears 
to have heen habitually interfering with that 
property by publishing, without paying lor it^ 
that wMdk they have procured by a laige oat- 
lay. This injniy to the property is going on 
from day to day, and it appears probable that 
if not proTented the defendant will continue 
to interfere with the plaintiffs' p rope rty. 
Habitual injuiy of property from day to day 
is a good ground lor the interference of a 
court of equity to protect it There is no 
reason lor reqidring an action at law ; the de- 
fendant admittedly interferes with what Is 
legitimately the plaintiffs', and tdilch does 
not belong to him at alL I diall grant the 
injunctioii as pnqred. I have some doubt 
whether the plaintiffs will attain their ohiect 
by the form of this injunction. Thttf have 
made an arrangement by which two other 
jptniftn publish the seine telegrams simul- 
taaeously with Tile iliVicf, and it is from one 
fli thess ■^■*— that the ^i^^***^^**^ oonisft 

However, that is a matter lor the plalntiiTiB 
to consider, and if th^y are satisfied with the 
form of the injunction, I diall say no mots 
about it now. Injunction granted. Costs 
to be costs in the cause. 

Solidtors : CU^fton to the plaintlib ; W 
and J. Higgins to the defendants. 
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MiMUi0 SUaute 1866, Jfo. 291— A0<i. 6^ 171 
— XtfiMf peeu^M a» a iMm wuif te tm ien 
mp hff tmatker^J^peeial com mmtt ,tUiU 
faeti proved, mmd $eek opimiom om guei* 
tiotu 9f Urn wnJl^i^^BMuMit hif&Um § 



I^er^aHameiffHafbeeffeamaUf givem 
hff persant in aiUiHpaiiom ef oHainimp 
mimen* rigUi^In making JbuU deerM, 
marde» fHOf make order for perpettuU im- 
junetUm agaiutt r^utroHom-^Querf wko' 
tker rogiitrar eulffeet to U^ftmoiiom 
Poroone fint wutrking of a eHmm emd 
W^S^ /^ repgirmtion, enUUed im pro- 
ferenoe to ethers who efUrwoirde oHmimod 
a deelaratiom hp warden ^ forfeiture hp 
oripimU holders, 

Mr. M'Dermotl^ Mr. RWabh, and Ut. 
Finlayson to the appellanti ; Mr. Itaich 
and Mr. Holroyd to the re^Mmdents. 

His HovouB delivered Judgment in this 
suit as follows: — l^wcial case from ths 
learned Judge of the Gourt of Mines. Bal« 
laxas. Williams and othem were reg i stere d 
for a daim March 28^ 1672. According to 
evidence set out in the cascb th^y were doing 
no work en it for a kmg tiine before Novem- 
ber. Mr. Benjamin Stephen James and U 
others November 2 commenced a suit 
before the warden at Greswicfc, sonMng a 
dedaration of forfeiture against Williama 
and party, for not wwking, and of their 
right to take possession of so mudi tm 
their minefs* rights entitled them to. 
Afterwarda— November 26— seven peaong 
executed a power of attorney to Mr. 
Natale D'Angri, authorising him, Miwm ipt 
other thingi» on their behalf to apply toa 
warden to be put in pnsMssion of any daim« 
and for such purpose to use miners' ri^ts. 
D'Angri and those seven had not their 
miners' ri^ts^ but proc u red them November 
28b and subsequently on that day D'Angri 
marked off a daim— part of Williams and 
othen'— and on the morning of the 26th 
applied to the registrar to register himadf 
and the other seven. Afterwards^ on the 
same day, James and his eleven obtained a 
decision from the warden that Williams and 
others had forfeited their right. On the same 
day, afterwards, James and 20 othei% eiglit 
of whom only were Jofaied with him in the 

^pea*w ^F v^^w^^^v ^•e^w^r %^^^^^Sm ^p ^ro WW ^W^WB^^W wS^Wn 

others, applied to registimtion in the com* 
mon way to 21 men's land . James and 
party, thenceforth oaOedWilliamKesstand 
party, coming into collision with D^Angri. 
I^Angri and party, December 17, commenced 
a suit before the same warden for traspass^ 
seeking an order to removal, and snakint to 
restrain the registrar from registering them; 
and. the warden, December 2i found that 
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llMm to 9mm and to paj ootta, and oid«i«d 
tlie ntiatm: to Abstain from regiiteriiig 
KaMluidoUMn. Ftom this daeSsion KeMt 
■iidollMnia|i|NMl«dtothe jndteof thaDw- 
trfe^Oomt of IfiiiM. who has Hent me this spe- 
dal eaaa. This and aoma other raoant caaaa 
hsTa lad ma to conddar what qaastions can 
propaiiy be lasaiTad in apedal caaea under 
Act^ Na M, a)mhiaet]on which there haa been 
no dadsion. This caaa came before the 
warden, who daddad. hearing Teibal evidence 
d witneaaea preaent ; on the appeal before the 
kamad Judge, he had the same adTantagea. 
The spedal caaa aeto oat the evidence of 
witneaaea examined on the appeal terhatim 
not the opinions formed by the learned 
Judge aa to the donbtfnl facts. If I had a 
ilgjht to answer the special caae^ atating my 
opinion of facts, it would be condasive, per- 
hifm OTennling those both of the warden 
andjndge. The proper office of apedal caaea, 
then, ia to atato facta, and aak my opinion 
aa to the law onl^ ; not to sobsticato 
ma for a Jndge or warden to dedde 
facts upon a balance of OTidence. In 
this case one of the matters discussed 
before me haa been, if Williams and others 
had aetaaDy abandoned their daim. Asa 
factk that waa for the Jndge to dedde, and I 
offer no opinion npon it ; if they had actually 
abandonad,I>'Angri and party were warraiited 
In marking and the first to mark. The case 
has been alao aigued before me aa to 
a constraetiya abandonment vnder bye- 
law !!• section S9, a matter of con- 
aiderabla difUcnlty, upon which I ahall 
offer no opinion, aa I can answer the 
^■estions pat in Uiis case on other gronnds» 
and a recent Act Na 446^ section 37, will 
dhninish the piobability of the point oc- 
CQixing in other cas e s . Upon the priority 
b e t we e n paisons claiming imder a warden'a 
Older and paisons marking before the order, 
this case haa aome leaembiance to Tnuwetl 
«L Pomd^, ll^ct Reporto M. 13. 1 A. J. R. la 
A bfe-law, X, November 6^ 1871, has bean 
since passM By section SO, where any dahn 
■hall be foff dtaUe any holdem of soAdent 
mfnenT rights may take proceedings to obtain 
an adjadication of forfdtare, and to 
obtain posseasion of sach fori dtad daim, 
and the persons who shall first take 
pffOfoadings in that balialf ahall be first en- 
tittad to enloioe sach forfdtare; and by 
section SI, when anyperson shall hare taken 
pffOfoadings to obtahi an adjadication of for- 
Idtma, and the Ooart ahall haTe adjadged 
the loildtara and ahall hava decreed or 



oidcrad that tha perMns taking sach 
pwioaeitingB are entitled to take p oases 
■ion, sadi paisons shall within aeren 
days from the date of sach decne or 
wdar procee d to take p oasess i on and obtain 
fSfistiation, with other prorislons to com- 
pleto the new title. Theae sectioDS appear 
to ma to give priority of title to persons pro- 
naaiWngfor forfritara if th^y obtain an orderor 
daena to their title, and if th«y themadTss 
proceed to take possession and registration. 
Hero thero was no warden'a cider for the 
titia of James and othen^ and the persons 
who took possession were not identical with 
James and otheis. It haa been aigaed 
that no land oocapied or ander a daim 
can be taken by another aa Crown 
land vndar the Act Na S81, section 5 ; bat 
that is contanr to the aathorities STer 
since it was passed. The appellanto have 
alao insisted that the power to D'Angri waa 
ineffectoal, becaoae the peraona ezecating it 
had not their miners' rights. I think a 
person not having a miner'a right may give a 
power of attorney in antidpation of having 
it, aa well aa persons antidpating the aoqoid- 
tion of proper ty . Another objection to the 
warden'a order is that it enjoins the 
registrar to abatain from registering withoat 
limit aa to time. The injnnction ordem 
which a warden ia authorised to make ander 
aectiona 803 and S04 are temporary or inter- 
locutory, and should be limited aa to time 
but if a warden ia making a final decree or 
order, coupled with an injunction to the 
registrar, such injunction should be I think 
in terms perpetual All injunctiona have an 
implied aaTing for altered dreumatancea. 1 
have some doubt whether a regiatrar ia sub- 
ject to injunction in a final decree or order, 
or indeed to any injunction, but aee no in- 
creased difficult in it being without limit 
I think the learned judge might amend 
the order aa to the injunction if he thought 
the appellanto intereated in the matter. In 
any case the respondento were entitled on 
the S5th of November, 1878; to take posses 
sion, aa againat the appellants^ of the land 
compriaed in the daima registered in the 
namea of Williama and others. 8. The power 
of attorney given to D'Angri by his co- 
respondento waa a suffident authority to 
entitie him to take poaaearion. 3. The order 
of the warden appealed against, aa far aa it 
enjoina the registrar withoat limit aa to time, 
waa not therefore ultra vire$, and the order 
may, I think, be amended, but not properly, 
by limiting it to a definite time. 



July 1, 1878. 
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SdUciton: Dowud lor the appclUnte; Mr. Webb ftnd Mr. M'Furkoid for the 
Hardy lor the reepoiidentt. plaintiff ; Mr. Helm and Mr. Hobroyd lor the 

— defendant 



Monday, Juhi IS. 

BAnr T. M'OOLU 

Itining SUtute 186fi, No. 291, Mtrff. 24, 87, 

89— ilji^iM^iMi gy e UimkM e r for Uam 

€f claim — Oraund taken vjf at claim ^ 

anctker pcncn^ pending euck [application 

— Samm&n$ hp applicant /cr treepaeSf die- 

mined far nen-cowtpliance tvith leaHng 
reg^Uatiem — Ihrcible eneter hp appUeant 

€ffteractualisiueqfleauteUmr-'Jieceteiy 

a$ for tre^fOiSf hp claimMder $o ^fected. 

Appeal from the Jndfe of the Ooort of 
Minea. Sandhnnt The anit waa bj Mnr- 
doeh Bain againat Hnch M'OoU, Caiaa. 
M'Crea, and Simeon Wanleaa, for treqiaaa 
to a claim of the plaintiffs on the Stafford 
line of reef. Tlie facta aa prored were 
that before the 10th Avgnat* 1871, the 
defendant M'OoU waa in poawaaifm of 
n daim under miner'a light On the 10th 
Aagaat he applied to the down for a leaae of 
iii^cUim and other land. The application 
waa heard befoie the warden, who reoom* 
mended that it ahonld be granted. Before 
the matter waa decided bj the Mining de- 
partment Bain obtained a anmmons for a 
deciaration that part of the ground the aiib- 
Jeet of the application lor the lease waa 
abandoned, and the warden decided in Bain'a 
favour. Bain took poaaeaaien. M'GoU then 
iaaaed a sammons againat Bain lor treqiaaa 
on the ground, which was the snbieet matter 
of an *"niiiratiinn lor a sold-minins Isasa* 

The warden decided in favoar of M'CoU, but 
on appeal to Judge Skinner, in March, 1879, 
thisdeciaion waaroTened, aa M'OoU had failed 
to pioye that he had complied in all reqiects 
with the leasing regnlationa. On the lat 
March, immediately after this dedaion), Bain 
marked off the rest oi the ground, and regia- 
tared it under hiaminer^a right On the 28th 
October, 1872; the Governor in Council iaaued 
the leaae to M'Coll, who executed it on the 
18th November, 1872. In the meantime Bain 
had been working on the ground, and had 
aunk a ahaft UQf t deep. Qn the 9th Decem- 
ber, M'CoU aent notice to Bain that he 
claimed the ground under the leaae, and 
warned him not to treapaaa ; and on the 20th 
January, 1873^ the del endanta (two of them 
being aervanta of M'CdIl) entoed on Uie 
ground and ejected Bain, who thereupon in« 
atituted thia auit 



Hia HovouB aaid,— Appeal by the plaintiff 
in a auit in the Court of Mines, Sandhurst, 
againat a decneof the learned Judge diamiaa- 
ingthe plaint with coata. The principal defend- 
ant in this caae (Mr. M'CoU— theco-defend- 
anta being hia aervanta) on thelOth of August^ 
1871, applied for a gold-mining lease under 
Act, Na 281, oompriaing the land in queation. 
There waa some irregularity aa to hia com- 
pliance with the regnlationa which eziated, aa 
I take it, on the 1st day of March, 1872; when 
the plaintiff (Mr. Bain) duly took posaesaifm 
of the land in queation under hia miner'a 
right, Ma daim, and mined upon it M'CoU's 
lease of the land in queatioa (being part 
only of what he aoui^t) waa aigned by the 
Governor, October 28^ 1872; aince which time 
the partiea have be«i strugtfng for poaaea 
aion. The plaint ia dated January, 1871^ 
complaina of treapaaa on plaintiff*a claim, re- 
moval of hia machinery, kc, introduction of 
defendants^ mining by defendants^ exclusion 
of plaintiff, aaaaaltuponhim, seeksinjunction, 
account of anrif eroaa atone and payment of 
ita value, removal of defendants^ restoratioB 
of plaintiff. The 24th section of Act No. 
291 au t ho r ise s the Governor, subject to thopro- 
viaiona ^ the Act and regnlationa to be made, 
to grant a leaaetof landoocupied by the holders 
of a miner's right, with only the consent 
of such hdldera. If this section stood akms 
leaaea could be granted only to peraons con- 
plying with regnlationa, and would be invalid 
aa to poisons occupying daima at the time 
of their execution. Section 87 directa i^ipli- 
canta for leaaea to mark out the land accord- 
ing to regnlationa, and aaya that if any 
person not in lawful occupation before the 
marking out diall afterwards before the 
refusal of the triplication enter upon the 
land, such entry diall be deemed a treapaaa^ 
and the i^nilicant may proceed, therefore^ 
befoie a warden, and for damagea, kc Pro- 
vided thatit diall be neceaaiy for the appli- 
cant to prove to the aatiafoction of the warden 
that he haa complied with the regnlatknia in 
force aa to the lease appUed lor, ao fur aa 
the same diall have been at the time of the 
entry capable of being complied with ; pro- 
vided further, that damagea are to be im- 
pounded to abide the reault of the applica. 
tion for the leaae. Thia section has been 
hdd to explain the 24th, and to make leases 
laiid as against penons taking up daims 
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after the applicatloii and before the gnntlng 
of leaeee^the line of xeaeonlng being that 
mich penons are as treepaieeia liable to 
actions for the time before the granting of 
the lease, and it woold be absurd to hold 
them not so liable for the time after. Bnt 
that line oi reasoning depends upon the 
daimholder being liable to such action, 
which he is not if the lessee has not com- 
plied with the regulations. In this esse he 
was actusllj defeated in litigation with the 
daimholder as to other part of the land he 
applied for, from this, as I take it^ same non- 
oompliance. IfCoU's counsel has argued upon 
the unieasonaUenessof requiring an applicant 
before taUng a lease to bring a suit against 
every intruder, which I would not at all hold 
necessary ; it is enough if the intruder is 
liable to such action before the lease, to sub- 
ject him to it being brought after. TheaOth 
sec authorises the Oovemor to withhold 
leases from applicants who have complied 
with the reguhitions, and to grant le a s es to 
applicants who may not in all respects have 
oompUed with regulations. This latter 
qualifies the restriction in the S4th 
against granting leases to persons not 
complying with regulations, as between 
them and the Crown or the public, 
but it would bs I think too much to make it 
a qualification of the 87th section, and to 
mi^ a person having kwful title before the 
lease, lose his title and be made atrespasser 
retrospectiTely. For this reason I am pre- 
pared to decree lor the plaintiff, with costaof 
the suit in the Court of Mines and of appeal 
If damages are sought I shall fix a time for 
hearing evidence and messuring them. 

Mr. Wnm, for the appellant, said that the 
plaintiff did not ask Iw damages» 

His HovouB then said he would simply 
make a decree allowing the 4>peal, and 
giving a decree for the plaintiff, with costs. 

SolidtorB: Oldham (for Brown and 
Sllison) lor appellant; MaUcson, England 
and Stewart (for Douglas snd Qairard) for 
the respondents. 



AUSnALABUV aOLD-MIHIVO OOMPAVT T. 

wnsov. 
MUiin0 Om^np ^ IHrect^rt common to 
ootoral oomptMiM^ ottainim§ loau ot for 
mio oompomp omd irrogtOM^ly deeUfim§ 
truot for Ufim mioUho^Ski^opioiU ouh^ 
oHtuiUn tf tho oompamiff for whom U 
ikmOd kmw hoon oHiiUiod -^ FMnt for 

JuiT 1, 1873, 



on or oa eh m o nt mmd oooo umt of §oU^ hff oueh 

lut^motUiomod 0Mijnm^, omtoimoi. 

Appeal from the Court of Mines at Grtg, 
widL 

Mr. Trench and Mr. Holroyd for the appel- 
lants ; Mr. M'Dermott^ Mr. Webb^ and Mr. 
Dnlayson lor the respondents. 

His HovouB said,— This case comes before 
ne on an vpgooX by the plaintiffs in a suit for 
tneraachment, in the District Mining Court 
at Creswick, from the decree of the learned 
Judge, disnteing the plaint without costs. 
The land in question now, lease 848^ was 
part of a daim 1846 held by the Junction 
CkAd-mining Company, and it permitted the 
plaintiff company— Australasian Gold-mining 
Company— to put a dam and rese r voir upon 
It^ and also permitted the plaintiff Mr. Lalor 
lobave.Itaksit^Aiegidanoeupoaii Upon 
a compromise of disputes between the Junc- 
tion and the Creswick Grand Trunk Gold, 
mining Company, which I shall henceforth csU 
the Trunk, Mm and other claims were assigned 
to the Trunk, and registered in the name of 
the defendantMr. MXIullochasa trustee lorit» 
about January, 1870 ; and January SO, M'Cul- 
loch, on behalf of the T^unk, qq^lied, under 
ActNa 291, for a lease of various claims held 
by the Trunk under various titles. Thislease, 
which was afterwards obtained, numbered 
840, comprised various claims belonging to 
the Trunk, with nearly the same boundaries, 
but did not indude the daim 1848. But not- 
withstanding this, M'Culloch, February i 
1870, in a somewhat irregular manner, 
amalgamated various daims of the Trunk, 
induding 1848. The plaintiff company and 
the Trunk had many ofllcers in common • 
Lalor was chairman, M'Culloch a directorf 
and Mr. Morrison manager of both; 
aikd Lalor assumed to give directions, 
without resolutions of his boards, which 
M'Culloch and Morrison obeyed. He 
first by letter, and then verbally, directed 
M'Culloch to apply for the lease afterwards 
848 (5i acres), and M'Culloch did give anotice 
of application, July 19, 1870, under the re. 
gulations then in force. This notice stated, 
as the style under which it was intended ; 
that the business should be carried on. 
Grand Trunk Gold-mining Company ; as the 
name of eadi person (if any) in occupation 
of the land, Auatraladan Company ; stated 
a number of men inteikded to be employed ; 
as to the time of commencing operations^ 
stated, now working ; stated as to money in- 
tended to be employed, £000. The iMid 
was stated to indude an artificial reservoir 



125 



REPORTS.— Vol. IV. 



of Um Anstnlaaiui Gonpuiy. At that tiaM 
no oiM was miiiiof or intending to mine 
upon tho land. On tho 9Snd July, M^Col- 
loeh fot £17 lOa. of tho Tnink'a money from 
Mofiinn, which he q^Ued— aa depoait 
£1^ tent a lOa.— for the leaae. Some 
amaller ezpenaea lor the poipoae were 
found oat of the money of the Aoa- 
tnlaaian. On the S9kh of July, at a 
meeting of the directori of the Tnmk— 
Lalor in chair, ICCnllodi present— it was le. 
solTed that the ^plication of M*CiiUoch for 
Ato acres and a half be abandoned, and that 
the manager be instraded to get the deposit 
of £17 10a. retained. This minvte seems to 
have been inegalarly reduced to writing 
On iJio same day, at a meetingof Australasian 
Conqiany, Lalor in chair, M'Culloch present^ 
it was rasolTod that Mt^ulloch should be 
paid £15 ateriing for taking up portion of 
ground applied lor under lease, snd in iMt 
he was, aa to £16^ paid by the Australasian, 
and the £17 IflS. wasrefsoided to the Trunk. 
Uponthe iniestlgiticn before the warden, 
Mt3alloch made an amdavit^ September 17, 
in which he stated that at thedateof his 
application there was no one occupying the 
ground, or having rights therehi, except the 
Australasian Company. The Trunk, being 
in insolTcnt cirounstances^ an execution 
issued sgaingt it^ and a sale of all 
its TOJo^w g plants machinny, a"d claim 
waa adfe rti sed without any partJoilaT 
reference to claims or to any inchoate 
light to a lease. On the Snd Decemberall 
waa sold lor £1,000 to the defendant^ ICr. 
Moors, for himself and poisons now rqna* 
asnfted bv him. MtSallociL and aisht ^^^^^ 
defendants^ who mms as a paitBflEsh^ undar 
the 8^ of the Key Company. OntheSth 
December, WO, the lease for which MTU- 
loch had applied (8tf) waa executed by the 
Qofemor, on tha lOth by Mt)nlloeh. Itwas 
in the ordinaiy form to IfCttllodi leaerr. 
ingthedam and fence ahown on the plan 
(that ia, the dam and fence of tiie Austrsl- 
aaian). On the SSnd December. MXteDoch 
wroteto the Minister of Mines laqussting 
him to hand over the lease 848 to the 
solicitors lor the Austndssian Company, to 
which he had executed it The Anatndaaiaii, 
on the 18th July, 1871, obtained from the 
Govemor a dispensation of the labour 
covenants in 848 and other leases held 
by it in regard to worka carried on iq^oo 
one of their leases; they have through* 
out paid the rent of it, and I cannot 
find when they commenced mining to gold 



under it. The defendants^ Key Coa^paay, 
mining on theae lands genenUy those which 
had been Trunk's* Moor^ on their bshalt 
1st their mine on tribute to the delsndsat 
Pin Quie, aa the head of a party of hte 
conntiymen, Chineae, giving a licence deft* 
nitely only on leased lands 986 and SUL 
The Chinese worked under the directions of 
Mr. Keast the manager of the Key Com- 
pany, from the leased land 818 into 848L Tha 
mineia of the Auatralaaian broke into them 
there, and diaoovered that the ChJneae had 
excavated from it much aariferoua earth, the 
aabject to which the plaintifV claim now 
reducea itself. The land of the dafan 
1846 doea not appear in 187D to have been 
thought valuable, and the rii^t to it waa 
ne gl ected ; some witnesses ssy that it wag 
actually abandoned by the Trunk; othentha 
contrsiy ; no affirmative act indioUinganJii- 
tention to abandon it, ia ahown ; on theooii- 
traiy, it was induded in an ^—^ig^— ^ 
tion, and the ownership of it aa a daim 
was in Bome d^ree used as a material 
for getting the lease 848L The spplica- 
tion for the lease 840^ exduding it might 
be some evidmice of an abandonment; 
but regarding the opinion of the Judicial 
commitee of the Privy Council in Muhaiff 9, 
WalkaUa, 8 Austrdian Jurist* H I mustssy 
that it waa not abandoned. M'CttUodi'to 
triplication for the lease 846 waa inoon- 
aiatent and conftised ; it apparently lepvs- 
aented the land aa then wwked aa a 
mine by the Trunk, but in one column 
described the Austnlssian aa its only 
occupanta. Before the warden, MtSttllodi 
swore that no one had any right on the 
ground except tiie Australasian Company, 
There ia noUiing in the Act or regulatkmg 
avoiding leases obtained to m ia rq^ r eas n * 
tationa. TheQovemormaygiantthemtoany- 
body, and the Crown is not impeadbing this. 
M'CuUodi acted under Lakn^ diracttoi, and 
at first sunwsed that Lato wanted the Isaaa 
for the Ttunk, and got its mon^y to ths 
depodt ; correcting the mistaksb Lato «id 
hegotthemonqrof theAustndasisn gubsti- 
tuted. It has been signed to the delsndsntB 
thatthisappiicationof themoney of theTiunk 
to five di^ gave them a right to the inchoata 
lease, whidi could be alienated only by the 
consentof the coipciation. The money waa 
paid by Morrison without proper anthoritiy, 
and he would have had no right to credit to 
it; and a matter ao kwady bound might be 
aa loosely unbound, 9Bt aa to tha trast oC 
the leaae bdng for the Auatndaaian. it ia of 
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impoftence that it was obtained bj meana^ 
■ome of which might make those inteieated 
■nppoaethat it was to be for the Tnink; bat a 
little tnmbiejemplojed to examine docaments, 
or learn the proceedings before the warden or 
the minatea of the meetings of the directors, 
would show the supposition to be nnf onnded. 
If I had reason to think that the obtaining 
the lease with a tmst for the Anstndasian 
was a scheme to cheat the Trunk ont of 
anrif eroQS land, I should hold the declara- 
tion of tmat fraadnlent ; bat the disdosores 
of the position of the Anstrslasian and as- 
sertions of non-claim by the Tnink and the 
forwarding of the declaration of troat to the 
Government department from which the 
leass issaed, and the constant acts of owner- 
ship by the Anstrslasian, make me acquit the 
partiea of any such scheme, and hold the 
trust of the lease for the Australasian good. 
It has got a TaluaUe property, probably by 
hi^py blunders ; if it had applied for the 
lease as of land to which it had no claim for 
mining, it might not have got it from the 
Qoverament, or it might have provoked 
opposition by members of the Trunk. I do 
not think ito title bad, yet think that it is 
entitled to litUe favour. There is evi- 
dence of a witness for the defendants of 
a kind of bargain by Lalor that the Aus- 
tralasian should pay the expenses of the 
lease and the rent as an equivalent for the 
accommodation it got upon the ground, and 
that accommodation was worth as much; 
but this evidence is very vague, and does 
not refer to any act which would be 
binding on companies. A conversation 
about the motives of the Australasian 
for taking such a lease might easily be con- 
fused with an agreement. A question re- 
mains whether the claim 1840, or that into 
which it merged on amalgamation, was not 
ipood against the lesse 848. M'CuUoch, the 
registered owner of the claim, was the ap- 
plicant for the lease ; that was legally the 
consent of the owner of the claim to the 
issue of it I do not think that the consent 
of persons equitably interested in a claim 
is necessary, though a trustee consenting in 
fraud of those interested might be a ground for 
equitable interference. The Trunk directors, 
July S9, 1870, resolved tolabandon the appli- 
cation for the lease 848. That would not be 
A consent to M'CuUoch procuring it as trustee 
for the Australasian, or defeating the claim 
by the lease. But fully informed of the pend- 
ancy of this application, they did nothing to 

Ju» 1, 187a 



stop the leass being issued, by going before 
the warden or otherwise. Some objections 
have been offered on behalf of the plaintiffa 
tothe title of the claim, on the grounds of 
the minera* lights used in taking it vp, and 
the termination of the miner's light which 
XXhdloehheld when he was registered for it^ 
en which I think it nwneffessary to evprsM an 
opinion, holding the lease good against the 
daim. Hoove's title under the Mri faeku 
against the Trunk is con ft ised ; thesslswas 
conducted without distinct specification of 
what was sold, and Moora did not seek any 
conveyance of the dalm from the sheriff 
vntil after the colUsion and this suit^ yet I 
think he would be entitled to everything the 
fnrnnk had, trust of the lease 848 or daimat 
the time of the sale, although foifotten ; 
tat I think it had ndther. It Is to 
be noticed that M'CuUoch was identified 
in interest with the purchasers at the ssle 
when he signed the acknowledgement of 
truMt— December 22, 1870. Passing to the 
more popular view of the ease, the Aus- 
tralasian Company was the known owner of 
this lease after that date, used it for its dam, 
kc, afterwards for mining, paid rent Keaat 
knew ita boundary, and, according to the evi- 
dence, wilfully passed it ; he knew nothing 
of the pretencea to better title aet up by the 
Key Company, which are, I think, an after- 
thought of its professional advisers. I 
have doubted whether I ahould charge the 
members of the company defendants with 
the full value of the gold taken, as Is pro- 
perly done against wilful trespassers, or only 
with what they cleared by it The Austral- 
asian acquired their title In a manner en- 
titling them to little favour. The members 
of the Key Company will be chargeable indi- 
vidually. Some of them, I believe, knew no- 
thingof the lease848 ; some knew that theland 
belonged to the Trunk as a daim, and sup- 
posed that ita rights passed by the sale. 
Some knew nothing of the underground 
workings or encroachment. From these 
reasons combined, I intend to charge them 
only with 15 per cent upon the value of the 
gold, regarding the 86 per cent retained by 
the tributers as expenses of working ; that 
mode of working they adopted for their own 
interest, probably Judidonsly, and I do not 
think the Australasian could have done 
it much cheaper. It la to be remembered 
that the Key Company gave the Chinese 
the use of their shafts, drives, plant, and 
machinery. The Australasian has offered 
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eTidenoe of the Ttlne of the gold taken by 
encroachment by ezperimenta of penona— 
some in ita employment^ aome diaintereated. 
Keaat waa inTited to attend theae ezperi- 
menta, and did not There ia eyidence of 
the auperfidal feet oovered by the encroach* 
ment, of the depth of waahdirt taken from an 
average of many meaanrementa, tbna arriving 
at the number of cubic feet removed ; then 
of the richneaa of Ae waahdirt, teated 
by aamplea taken from adjoining ground ; 
and laaUy. of the value of gold. The 
defendanta have not aought to impugn thia 
line of proof, except by a aurveyor who diff era 
from the plaintiffa aa to the line of boundary 
by Oft, and therefore aa to the auperfidal 
meaaurement Not being able to decide 
between them, I ahall take a mean. The 
defendanta have adught to give evidence aa 
to the amount of gold received by them 
during the timeof the encroachment; but they 
have not fixed the time, nor diaUnguiahed gold 
produced from tiie encroachment and their 
ownminea. They have not examined Keaat 
On'the whole I diaregard their evidence, ex- 
cept the aurveyor'a. The plaintifTa aurveyor 
makea the auperfidal feet 10,41fib and the 
valueof thegold)Bida27a.M. Thedafendant'a 
aurveyor makea the auperfidal feet 9,748L I 
take the mean auperfidal feet 10^087, reduo- 
ing the value of the gold in that proportion, 
and taking 15 per cent upon it aa dear pro* 
duce. I make the gum payable by the d^en- 
danta, Key Company, to the Auatralaaian 
about £040. Aatoaomepointaof pleadhig,the 
defendanta inaiat that the Trunk ahould be 
defendanta. By their own caae, in which 
I agree with them, everything which 
tha Trunk had, paaied to Moore. Aatoa 
great deal of the relief aought aa to daima* 
the plaintiffa could get no relief, aa the Aua- 
tralaaian had not a miner'a right ; beaidea, 
it gave no evidence of treapaaa except aa to 
848. The plaint waa, I think, multifarioua, 
and the defendant objected. I am not pre- 
pared to aay what ahould have been done aa 
to it The principal uae of the objection in a 
caae without written pleadinga would be to 
atop confuaing evidence. Nothing waa done 
upon thia objection. I think I do juatice to 
the defenduita in now diamiaaing the 
plaint upon all pointa except aa to the 
leaaed land, which givea them the benefit of 
adjudication, and for that amongat other 
reaaona, not giving the plaintiffa the coata of 
the auit in the Court of Minea. I ahall give 
the plaintiffa their coata of the appeal, 
taking them aa right from the laat applica- 



tion before the learned judge. The defendant 
Jamea Faulkner haa done nothing wrong— 
waa merely a truatee of the leaae 313— «o 
ahould have hia coata againat the plaintiffa. 
I treat Pin Quia, aa to liability, aa a mere 
iervant who haa incurred no coata. I make 
no decree againat him for money, but reatrain 
him from further treapaaa. I aay nothing 
of hia coata. I mix M'Culloch with tiie 
other membera of the Key. There ia, at all 
eventa, no ground of diatincUon in hia 
favour. I give the damagea aa for encroach- 
ment before the injunction. Order that the 
decree of the Diatrict Court of Ifinea be ra- 
veraed, and in lieu thereof dedare tliat the 
defendant Mathew M'Culloch ia a truatee of 
the company plaintiff in reapectofthe leaae 
No. 848 in the plaint mentioned bearing date 
the 5th of December, 1870, and that the 
company plaintiff ia, againat all the de- 
fendanta, entitled to all the gold in the 
land oompriaed therein; order the defendanta 
henceforth to abatain from mining for gold 
or otherwiae encroaching upon the aaid land, 
and, if neceaaary, let an injunction iaaue to 
reatrain them fimn ao doing. Order the de- 
fendanta Qeofge Wilaon, Jamea Orr, Thomaa 
Rowell, Charlea Walton, Joaeph Harria, J. 
N. BCartint Joaeph Mooro, William Qrover, 
ICathew M'Culloch, and Conrad Ziele, within 
one month, to pay the plaintiff company the 
aum of £840, aa and for the value of the dear 
proceedaof gold taken from theaaid land up to 
the date of the injunction order, November 
12, 1872; without prejudice to the righta of 
the plaintiff company aa to any anbaequent 
encroachment thereon. Dedare that the 
plaintiff company could not recover in thia 
auit, or to daim in plaint mentioned, not 
having a miner'a right, and have offered no 
proof of any encroachment except upon 
the land oompriaed in the aaid leaae, 
and diamiaa the plaint aa to all mattera ex- 
cept eneroadimentiqMii the aaid land; order 
the laat-named defendanta to pay the plain* 
tiffa their coata of the appeal ; order the 

plaintiffa to pay the defendant Jamea Faalk- 
ner hia coata of thia auit both thoae 
incurred in the diatrict court of minea and 
on the appeal Refer it to the Maater in 
Equity to tax the above aeveral coata of 
appeal Let the aeveral partiea abide thdr 
own coata, aave aa hereby directed. 

SolidtoFB : Macgregor, Bamsay and Brahe 
(for Hardy and Madden) lor appellanta; 
Doward to reapondent 
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Thuiidat, Jun 19. 
imnoAir {AifVLLAwt), wusuro (bi- 
ipondbvt). 
Minimi StatuU 1866, Ko. 291, $eet. 89» 
Z§ase §recuted hp le$9e$ ofUr 'erpiry tf 
time prtwribrd h^ regukMattif not valid, 
mnd no dtfonoo ogaimt claimant for poo- 
ioiiion Uforo wardon, aftw oueh lajfio, 
andhiforo onoh owocniion, 

SpedAl oiM from Mr. Bunny, the Judge of 
the Court of Mines* OMtlemaine. 

The lieti of the caee were that Jamee 
Ffamegan ai^pUed for a mining leeee of land 
al Di^leiford, and this lease was eze- 
eated hf the Governor on the 6th 
Mardi, 1672. By rule 28 of the regn. 
lations under which mining leases are 
ISBned.it is required that all leases shaU be 
executed by the lessee within 60 days of their 
being granted by the Governor in ConndL 
But in this case Finnegan did not execute 
the lease untU the 8th July, 1872 (after the 60 
days had expired). On that day he paid £10 
6s. Sd. into the Treasuiy at Melbourne, and 
leoeived this receipt :— " Received from 
James Finnegan the sum of £10 6s. 6d. 
sterling, in payment of rent in advance on 
account of mining lease No. 801 for the 
half-year commencing the 6th March, 
1872.— WiL Hull, Receiver and Paymaster, 
^e next instalment of rent will be- 
oome due on the 6th day of September 
next" On the 4th July, 1872 (after the ex- 
piration of the 60 deys, and before Finnegan 
signed the lease), Wissing took out a sum- 
mons to be put in possession of the ground, 
i being contended that as the lease was not 
executed within the 60 days it hipsed. The 
warden decided in favour of Wissing. and 
Finnegan appealed. It was contended on 
behalf of the appellant that the lease from 
the Governor of 6th March, 1872, was valid 
under section 39 of the Mining Statute. This 
section was :— " A lease may be granted, not- 
withstanding that the person applying for the 
same may not in all respects have oomidied 
with such regulations." Judge Bunny re- 
served this question for the opinion of the 
Ooart :_«• is the lease from the Governor to 
James Finnegan a valid lease, and an answer 
to the claim of the complainant Wissing f 

Mr. M'Farland for the appeUant; Mr. 
Walsh for the respondeat 

His HovouBgave the following judgment :— - 
This esse originated in a Warden's Court 
Mr. Wissing being complainant Mr. Finne- 
gan defendant The facts appear in my 

July l, 1878. 



opinion on a qiedal cass sent by the waiw 
den (reported 8 A J. R. 126). My opinion 
BMy be read as if dense 81 vrere snbb 
stitutsd lor dense 80 in it The regula- 
tions affect to make the execution of a lease 
by the Governor to operate by way of 
escrow, subject to execution by Uie lesseet 
prior to which execution he is to 
make payments to the Crown for expenses 
snd rent and oompeneation to individuals 
where due. It has been aigned that it is be- 
fond the power of the Governor in Council 
to ttske regulations for execution as an 
escrow; if so^ the altsmpted execution would 
beToidtiiotthequaliiication. The lease was 
notaccording to regulations. TheActNo.291, 
ssa 89^ relates to waiving objections before 
the Governor's execution, not before the. 
i*s exeoatioii. taking it to be 
CO make the lease opera- 
tive. The question asked by the warden 
was in terms as to his power to entertain the 
csscb which I answered, but had not power to 
give a condueive answer as to the merite of 
the ceee. The warden dedded according to 
the opinion I expreeeed, making a decree for 
Wieeing, phUntiff. Finnegan appealed to 
the District Court of Minee, Cestlemaine, 
and the learned judge decided dismissing 
the appeal, and refneing to state a qiiedal esse 
forme. An application was made to me under 
the ActNa 446, eec. 24, for an order requiring a 
qwdal csscb whidi I made, supposing that the 
learned judge had fdt himaelf bound by my 
opinion ; especially as Finnegan had not ap- 
peared by counsel before me. I am glad to 
find that the learned judge had exerdeed a 
free discretion on the eubject and had con- 
curred with my opinion. I now answer the 
question of the learned Judge, eaying, that 
Che lease from the Governor to Jamee 
Finnegan is not a valid lease against or an 
answer to the daim of Frederick Wisdng, 
and order the said James Finnegan to pay the 
said Frederick Wieeing the coeto of showing 
cause sgainst the rule nisi for a epedal esse, 
and of the argument of the special ceee. 
Refer it to the master in equity to tax the 
same.*' 

Solicitors : Macgregor, Ramsay and Brahe 
for appellants; Lindsay (for Geoke) for 
respondent. 



THX OOLDtV FLIICI QUABTI-MIHIVO OOMFAVT 
T. TBI OOLDnr FLXSCB OLD CHUM COMPAVT. 

ifMing Statnto 1866, No, 291, $oet. 24-- 
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Amendim^ Aet^ No. 446^ 99et, 24.— 
SmU to gUU eato^Wketker poomuion of 
elaimkMer of grtoter frotUofo than «l- 
lomoi vndor ly-<aiv#, U iuoh a» to nooeui" 
tato kii eonaont to ioiue qf loau of oawto 
ground to otktn, 

Mr. Wbbb moved for a mla titti to compel 
the Judge of the Coartof Mines at Sandhiust 
to state a caie for the opinion of the Court 
The d^endanta were aned before the warden 
for a treapaia on plaintiffs' daim, and the 
warden decided in favoiirof the complain* 
ants. Defendants appealed, hot tlieir vppuX 
was dismissed with £301 costs, and Judge 
Donne refused to reserre a case for the 
opinion of the Chief Judge. The defendants 
derived their title from Thos. T. Baillie. who 
had taken up the ground under miners' 
rights. He was entitled to 80 yards along 
the line of reet hut pegged out SBore than 
that quantitj. Part of the ground so pegged 
out was applied for l^ the oomplainants to 
be granted to them under a lease from the 
Grown, and a lease was so issued. Judge 
Dunne, held that the area included in the 
lease to plaintiffs was notwithin the area 
occupied hf Baillie under his mineis* right; 
and on that finding based his decision. 
It was contended for the respondent that as 
the 80 yards to which Baillie was enUaed had 
not been accurately pegged out* and as he 
was in actual possession of the ground now 
in dispute before the lease was issued to 
piaintiffSi he was entitled to notice of the 
intention to grant the lease, and the lease 
irssvoid assffiinsthim. The question that 
Judge Donne was asked to reserve, and 
which he lefosed. was this-'* Whether 
Baillie. being the holder of a miners rii^t at 
the time of his marking out, and at the time 
of the application for and granting of the 
lease, and the locuo la ^aro being within the 
space maiked out by Baillie's pegi prior to 
the ^plication for the leaae, notwithstand- 
ing such space exceeded 80 yarda in length, 
for which length only he was subsequently 
registered, the possession of Baillie was sock 
an occupation by him as to come within the 
meaning of sec S4 of the act Na 281, and 
requires his consent to the issue of the lease." 
It was submitted that this was a Isir qoes- 
tion to be discussed. 

His HovouB granted the role nUit vetom- 
able in three weeks. 

Solidton : Anderwn and Bandflands for 
the application. 



SUPREME COUBT. 
aiTTuros nr gquirr. 

WiDVISDAT, Juvs 4 

(Before his Honour Mr. Justice Mdesworth.) 

KVMTBB T. BUMTSB. 

Lands OmifonmHom Statnto 1869, Jfo. 844, 
4 mot, ^-^Appointmoni of opooM f awriliMi 

to tromt for mod eooioog it^atWi Imndi for 

rmHtoaf purpoooo. 

See a previous application in this matter 
omto^ p. 24. 

Mr. A'Beckett for the application. 

His HoHouB gave iu4gment on an applica- 
tion for the appointment of a guardian to the 
infant plaintiff to enable a treaty to be 
entered into with the Board of Land and 
Works relative to the price to be paid 
for some land required for the Ossflrmaine 
and DunoUy Railway. He said,~In thto 
case I have already stated the difficult 
ties I have felt as to the mode of pro> 
cedure with the Board of Land and Woiks 
as to the infant's propnty. I ahall follow as 
nearly as I can the practice of the Rngli^ 
Court of Chancery. Order that Mr. Heniy 
Steele Shaw, the receiver, be appointed spsdal 
guardian of the inftmt plaintiff, for the por- 
pooe of selling and conveying to the Board of 
Land and Wmrks. under the Act Na S4i sea 0, 
the part of the said in&nt's lands required 
by the said board for the construction of the 
Castlemaine and Dunolly Railway, ^ which 
the said infant is seised in fee. Mid that 
the said Henry Steele Shaw act as such 
guardian under the control and with the 
approbation of the master in equity. It will 
be remembered that the board are not only 
to pay the price, but compensate for past 
trespass, and pay all coats, incliiduig those of 
thisi4>plication. Previous proceedings tqr the 
board should be regarded as nullities. I 
think it unnecessary at present to award an 
injunction. The matter should be so settled 
as to adjust everything between the board, 
the plaintiff, and the tenant who has been 
disturbed. 

Solicitors ; Klingender and Ghaislcgr for 
the infant. 



FklDAT, Juvg.8. 



hmkm^ Sioimto 1870^ JV9i. 879, ooot. l»^ 
JiunppropnMtimhgooiieUor^kioaUttto 



This was an appeal by James SooM^ aollei. 
tor. sgynst A deelBiMi of Jodge Noel, vs- 
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liEMiiig his certificate of discharge as an insol- 
Tent. The opposing creditor was a person 
named Enoch Swindell, for whom Mr. Scott 
appears to have acted as solicitor in the 
matter of the purchase of some land. The 
ehaige preferred by Swindell against Scott 
was, that he appropriated to his own use some 
£15 given to him to meet one of the bills. 
Aftsr the insdlvencj Swindell obtained £4 
from Scott on account of the claim. 

Mr. Fnllerton for the appellant; Mr. 
Lawes for the respondent. 

His HovouB said that on the evidence he 
considered the charge against the insolvent 
to have been proved, and should therefore 
confirm the order of the Jndge below, bat 
owing to Swindell's conduct sobeeqnent to 
the insolvencj, he should not give him the 
eosts of the appeal 

Appeal dismiiMed without costs. Certifi- 
cate refused. 

Solicitor: Brsham to respondent 



Tbubsdat, Jun 19. 

WILUSOV T. WABBUBTOV. 

Intohm^ Statute 1870, Ko. 879, uet. 77— 
'^AetimuT do ntt comprise iuits in eguitp, 
eoaeto entitle oaignee to eix foeeke* notice 
to nuiko his eleetlon. But Court would 
mot make an order wUheut a formal notice 
to auignee. 

Dr. Maddbb applied for an order on the 
assignee, either to proceed with this suit or 
declaring it dismissed. Since the bill was 
filed Mr. Willison hod become insolvent, and 
the assignee had not as yet made any elec- 
tion as to proceeding in the matter. The In- 
solvent Act required him to proceed in all 
" actions'* within six weeks after he received 
notice from a defendant, but that section 
eould not apply to suits in equity, and it was 
submitted that there was no necessity to give 
Biz weeks' notice. 

His HoHOUB admitted that the section 
would not apply to suits in equity ; still it 
would be advisable to give the assignee formal 
notice, and see what he had to say. 

Solicitor : Madden to the defendant. 



BB RBBBT TOUVOMAV. 

Statute of Ihutt 1864, Ko. 284, teot. 61— 
Court mitt not advise trustees on question 
of oonstruotion of a will or deed. 

July 1, 187S. 



This was a petition by the trustees of the 
will of the late Henry Youngman for the 
opinion of the Court as to the amount of 
income to whichMrs. Youngman was entitled 
■nderthewilL 

Mr. Webb for the trustees ; the Attorney- 
General for Mrs. Youngman. 

His HovouB said he thought he could not 
tntertain the application. This cass turned 
on the construction of the will of the 
deceased, and it was held in England that 
the Court would not advise trustees where 
the question was one of construction. The 
reason for that decision appeared to be that 
from the opinion of the Court there was no 
appesl, and where there were conflicting in- 
teiests It might be right to appeal The 
petition was theref on not aigued. 

Solkitcv: Barber to the trustees. 

LAMDB T. LAWBBNOB. 

Patent^Verdiet in action at law for plain* 
tiff -^ It^^nctUm ^ Whether with eosts 
without proceeding to a hearing. 
This was a motion for a perpetual injunc- 
tion to restrain the defendants from selling 
an article that was an infringement of a 
patent of the plaintiiTs for a specific for 
cleansing wool An interim injunction had 
been applied for in October, 1871, and it was 
ordered to stand over, with liberty to the 
plaintiif to bring an action at law. The 
principal defendant was Mr. W. H. Allen ; 
the other defendants, Messrs. Lawrence and 
Adam, being merely his agents. They were 
storekeepers, and had obtained some 
of Allen's specific to sell. Before the 
action could be tried, Allen became in- 
solvent His assignee did not defend, and 
a verdict was given for plaintiff for £50. 
Lawrence and Adam paid a small sum into 
court, which was accepted in satisfaction of 
the claim as against them. The pUiintiff now 
ssked for an injunction, and for costs sgainst 
Lawrence and Adam. 

Mr. HoLRoTD, for plaintiff, cited Oearyv. 
Norton, 1 De Gez k Smale ; and Fradella v, 
WeUer, 8 R. & M. 247, to show that costs 
were always given to a plaintiff whooe patent 
was infringed, whether the infringement was 
done purposely or not. 

Mr. Lawss, for Lawrence and Adam, sub- 
mitted that as they were mere agents of 
Allen, as they had abandoned the sale when 
written to, and had not defended the action, 
they ought not to be mulcted in costs. They 
were willing to consent to any injunction. 

Mr. HoLBOTD said that so satisfied was he 
that plaintiff was entitled to costs, he should 
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not take a perpetnal in jiinction without them, 
bat would let the case go to a hearing. 

Hia HoHOUB aaid he would only grant the 
perpetual injunction without costs. If that 
was refused, he would grant an hUerim in- 
junction till the hearing, costs to be costs 
in the cause. 

Mr. HoLBOTD said he would take the in- 
terim injunction, and press the case to a 
he^ng. 

Solicitors: Clayton for the plaintiil; 
Woolcott and Turner for the defendants. 



bobhtsoh ▼. thi mklboubiti viwspafib com • 

pant and 0thbb8. 
Eeeeutiam agaimt company at *9uU of iomo 
of Hi direetori, in action in which tueh 
direeton cemented to Judgment without 
knowledge ef remaining director — /«• 
Junction, 

Mr. WiBB moyed for an injunction ex 
parte to restrain a sale by the sheriff of the 
plant, type, kc, of the defendants, and their 
interest in the Herald newspaper. The facts 
as detailed in the ai&dayits of the plaintiffs, 
Mr. A. B. Bobinson and Mr. W. Heginbotham, 
were these— the company was formed for the 
purpose of printing the Herald newspaper. 
It was incorporated under the Companies 
Statute, 1864, and was managed by a board 
of directors— Messrs. John Curtain, John 
Halfey, P. J. Martin, and Jeremiah Dwyer. 
Mr. 8. V. Winter was manager of the com- 
pany, and Mr. Michael O'Orady was a share- 
holder. The bill went on to allege that an 
action was commenced in the Supreme Court 
by MessiB. Curtain, Halley. Martin, Winter, 
and 0*Onidy, for £ft,600, for money lent by 
them to the company. The writ in the 
action was issued on the 10th June, and on the 
same day the directors consented to judg- 
ment being signed sgainst the company for 
the amount An order for judgment was 
obtained from Mr. Justice Banry, and on the 
same day (10th June), execution was issued. 
There was a meeting of the directors on the 
10th June, at which Ifr. Dwyer was present, 
and he stated on ai&daTit that the fa^ of the 
writ having been issued was not mentioned 
at that meeting ; that he knew nothing about 
it, and was no party to the signing of the 
consent to judgment It was further alleged 
that if there was any sum due to Messrs. 
Curtain, Martin, Halfey, Winter, and 0*Orady, 
itwasvery much less than£5,600. Thesheriff*s 
sale was advertised to take place on the 
90th June, and it was neceseary to get the 



injunction at once. The advertisement only 
appeared in The Argue of Wednesday, and 
there was no time to apply sooner. It was 
alleged that though the business had at one 
time been carried on at a loss, it was now 
carried on at a large profit, and the assets 
exceeded the liabilities hj fully £1,600. If 
this was not a collusive action and a fraud 
on the shareholders, it was difficult to know 
what was. 

His HoMouB said he would grant the in- 
junction, costs to be costs in the cause. 

Solicitors : Wisewould and Qibbs lor the 
motion. 

Monday, Juni 8S. 

SCHMIDT ▼. THI OABDEN OULLT COMPANY 

¥iHtfi^ Cbmpaniet Act, No, 228, eeet, 89— 
ProeieUmi ef artielet ^ aeeoeiation and 
regulatione thereunder muet not he incon* 
tietent with the Act^I^eiture not ralid 
unle$e direeton re»peetivelg competent to 
make ealle and declare /orfeiture^-Bulee 
ae to retirement of direeton mag notpnh 
tide for their continuanee for mon f ibm « 
gear—Plaint\ff not harred ef kie righte 
under invalid foffeiture, kg long ddag^ 
hut deprived ^ coete, 

Mr. M*Dermott and Mr. Webb for the 
plaintiff ; the Attomey-Oeneral, Mr. Helm, 
and Mr. Holroyd for the defendants. 

His HoNODB gave the following judgment 
in this 



By this suit Mr. Schmidt, the plaintiff, 
seeks to be reinstated as shareholder in the 
Ouden Oully United Quarts-mining com- 
pany, which, with its manager, Mr. Fletcher, 
is defendant, and relies upon a forfeiture of 
the plaintiff's shares. The company defen- 
dant was incorporated under Act, INo. 2M^ 
June, 1866, and had articles of partnership. By 
these it was provided that it should have a 
manager and Ata directors ; that its first 
general meeting riiould be in the first fort- 
night of October, 1866, and that afterwards 
general meetings shooM be held in the first 
fortnight of every January, April, July, 
and October, such meeting to be adjourned 
to next quarter if no sufficient attendance. 
There is a provision for extraordinary meet- 
ings. It is provided, article 17, as I read it 
(but its language is confused), that five di- 
rectors should be elected in the next January, 
who should all remain until July, when the 
lowest three should retire, but be eligible for 



132 



67 



AUSTRALIAN JURIST 



xMtoetion; tb«ltlMhUhMl two with thoit 
aleetod in July ■bonld remain until JannaTj, 
1868, when thoM bighMt two ehoiild go oat, 
•ligiUa for re-election, and two be elected, 
and 10 on; with a proTision that if 
for anj canae these general meetings 
ahonld not be held, the directors who 
shovld retire should continue in office as 
if re-elected. Article 19 authorises the 
directors, amongst other things, to make calls, 
bjr article S8 fixing a time of payment, to be 
advertised. By article 23, shareholdeia ne- 
glecting topayforamonth aftertime fixed were 
liable to be sued, or to have their shares 
forfeited at any .board held sbc weeks after 
the day of payment, provided that seven 
days' notice of the directors' intention to 
forfeit should be given by advertisement 
By article 80, five persons named were ap- 
pointed directors until the first meeting, 
which I think by implication was to 
elect five in their place, to act until 
January, 1807. There was a meeting 
in October, 1866, when five directors were 
elected. There was a meeting in January, 
when five were elected. At a meeting in 
April they began, as I think, to depart from 
these rules. There should have been no 
election, but the lowest two of the five were 
treated as retiring, one re-elected, and a new 
director elected without opposition. The 
Isst acted. Nothing more wasdoneaboutelect- 
ingdirecton until April, 1868, when five were 
elected as at an ordinary meeting— three old, 
two new. The plaintiff was an original 
shareholder for 787 shares. He parted with 
800 of them, now held hf another recognised 
shareholder. The bill sought aU 1^ a mis- 
take which I think excasaUe, and the 
plaintiff here confines himself to 427 shares. 
Four calls were made which the plaintiff paid. 
A fifth of a shilling a share was made April 
80, 1867, regular except as to the question of 
the director. The plaintiff neglected to pay 
it, and left that part of the country— 8and« 
hurst On the 2Srd of August 1867, the 
directors declared his shares forfeited— now 
confessedly irregularly, as there was no 
preceding advertisement Fletcher was 
appointed manager March 19, 1860^ shortly 
before the appointment of the five di- 
rectors in ApriL A^bording to the plaintiflTs 
evidence, he returned to Sandhurst about 
ICay 6b and at once went to Fletcher 
and offered to pay the call on 727 shares ; 
had several conversatioiis with him, and had 
the money with him, and Fletcher refused 
on the groniid of forfeiture. He is in some 

July 1» 1873* 



degree corroborated as to*dates by Kr. Rigl^, 
who advised him and dictated and wrote 
letters for him ; but he is contradicted by 
Fletcher, who says he never heard of his 
wanting to redeem until 1870. when the shares 
became valuable, and he produced a letter to 
the directors which he says was plaintiff's first 
daim, written by Rigby, signed hf plaintiff, 
June 20, 1870^ "I have for some time past 
been unlucky and absent from Sandhurst 
and am informed that my shares have been 
forfeited. As at the time the shilling call was 
made I had Just paid my last money for the 
previous call of 6d., and was informed that 
the shilling call was only made to prevent 
shareholders stUiwg their shares to persons 
unable to pay ca]l% I have now to request 
permission to pay the calls due, and that the 
forfeiture of my shares may be written off the 
share redster." Ate letter and its date make 
mededdedlyprefer Fletcher's evidence of the 
facts. Going somewhat back in time, the direc- 
tors of April, 1869, being informed of the mis- 
take as to the former forfeiture, proceeded to 
declare the shares of the plaintiff and others 
forfeited for non-payment of the fifth call, and 
the proceedings were taken regularly, by ad- 
vertisement, and on June 18^ 1869, they were 
declared forfeited. The plaintiff does not 
appear to have been, in fact aware of this, 
and supposed, until after the suit that it 
was upon the former forfeiture the directors 
relied. The plaintiffs letter, June 20, 1870, 
contains an objection, repeated more fully in 
the bill and his evidence, as to information 
received ; he says that three directors, Messrs. 
AMhhr, Bruce, and Hunter, told him as to the 
fifth call that it was made to prevent people 
selling out snd there was plenty of time to 
pay. The fact if true would be immaterial, 
for companies are not to be bound by their 
directors' talk ; but plaintiff is contradicted 
by two of the three now surviving. There is 
much evidence also of the plaintiff having 
stated his determination not to pay the 
fifth calL The question of his forfeiture 
then turns upon the competency of the 
directors respectively to make the call and 
declare the forfeiture, and both, I think, 
should be done, to be effectual, by duly 
elected directors. It has been argued for the 
d^endant that the directors were kept 
according to the articles as if three should be 
deemed re-elected January, 1867, two Janu- 
ary, 1868, and soon; but the election of April, 
1869, was a departure from all this ; it was not 
a proper term for any election of directors, 
and none were regardedasbyrightcontinuing. 
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I ha?« been rafeired to actaeal law More the 
fiiU Court. BoffM MHate Gold-mmkiff Com- 
jNiny (i^c^tfleml) «. KSngeiHUr, 6 W.W. and 
A'a. L. SO, in whidi thedeed of aModatkm 
provided thai the meetinga ahoold be held in 
Febraaiy and Angiiat of each jeer for the 
appointment of diiedora, and if no new 
directoiB were appointed at thoee meetings, 
the former diiecton were to oontinne to act 
till new directors were i^ipointed at the first 
meeting of the following jeer. Directon^ 
who made a call, were i^ipointed Febmaiy, 
1866^ and none other being appointed, a call 
was made in Angnsti 1868. The Oonrt 
held the call illegal I woold ssj as to 
the language of the mles that the direo* 
ton would hold office only until Febmaiy 7, 
1887. but the decision seems to liA?e gone 
ratherontheAct.Na8UL Ihavebeendisposed 
to SSJ that companies^ nnder it might make 
all such regulations in those articles of ssso- 
dation as any partneiship might do, provided 
that they are notdirecUy inconsistent with Ad^ 
NaSUL The foil Ckmrt has held that there csn 
be no regulations impliedly inconsistent with 
it See 8kaw9. OoderfiM, 1 Vic R.. M. 7. In 
the Barf old Estate Company esse the full 
Court appears to ha?e held that section 
89. enaWifig companies to make rules for the 
election and annual retirement of directors, 
impliedly prohibited them from hAving rules 
continuing directors for more than a year. I 
think I should feel bound hj the opinion 
of the full Court As to the kuket of the 
plaintiif in this esse, I think he is not bsned 
—he comes entitled legally to a share if it has 
not been properiy forfeited, and as a member 
of a company under Act No. 898 he was liable 
to be sued at law for calls SB they wm made, 
and would remain liaUe for them, and 
contribute to creditors without limit See t 
Lindley on Psrtnerriiip (Sd. Ed), 908. I think 
I may regard this /acAcf, and the pie s d in gi 
and evidence in the suit as reasons for with- 
holding costs from him. I have hesitated 
for one resson, that Fletcher improperiy 
refused him an inspection of the partnership 
articles; but plaintiff's demerits prepon« 
derate. I suppose I can fix the amount 
payable to the plaintiff without an aooount 
If there have been dividends subsequent to 
the answer, they should be added, but I 
suppose the solicitors can settle that easOy. 
The answer sdmits dividends, in all 
8s. 6d. per shue, to November 87, 1878. 
The plaintiff owes calls, Is. 4d., leaving 7s. 
lid. per share. Declare that the alleged for- 
feitures of 427 shares of the plaintiff in the 



defendant company should be set sside, and 
that the plaintiff is entitled to the said shares 
and to the dividends thereon sinoe April, 
1807, deducting thereout two calls of the said 
company amounting to Is. 4d. per share. 
Order the defendant company further to pay 
the plaintiff £153 in respect of thesaid divi- 
dends. Let the parties respectively abide 
there own costs ; liberty to apply. 

Solicitoii: Faassett for the plaintiff; 
Douglss and Ganard lor the defendant 



M'DOITAU) ▼. BOWI. 

ArHn—2iortgagor v. mpfigttfee — Improper 
exeretMe of potter of taie^Avamemi im 
kiil of OHO itftwianJt koing omt of Jmrio^ 
diBtionr-On Ait rotnm^ oomoo orioroi to 
stand o€or for mmondmomt hjf itrUUmg omt 



See previous proceedings, 8 A. J.R. 90l 
The Attom^-Oeneral and Mr. ▲*Becketi 

for the plaintiff ; Mr. Holroyd for the defen* 
dant Berwick. 

His HovouB gave Judgment in this esse ss 
follows:— 

In this esse I have had to consider an ob- 
jection for want of parties. The plaintiff, 
Mr. M'Donald. mortgsgor, filed bill sfdnst 
defendants, Messrs. Rows and Berwick, as 
mortgsgees, alleging them to be in possession, 
seeking aooounts accordingly, and to chaige 
them with the full value of part of the pro- 
perty sold improperly under power of sale. 
He alleged that Rowe was out of the Juris- 
diction. Berwick, by answer, admitted thai 
foct The esse was set down regulsrly 
for taking evidence against Berwick, 
when he applied for postponement on 
the ground of Rowe being likely to soon 
return, and being a neceaeary witness for 
him. This delay was idlowed, Rowe re- 
turned, and was examined, and is now hero 
at the hearing. It was objected by Berwick 
that Rowe was a necessary party. This is a 
case in which, if Rowe wero within the juris* 
diction, he would be so. The suit is tossoer* 
tain Rowe*s rights, not merely enforce a 
liability. And a plaintiff hAving unneces- 
sarily made a co-defendant can not dis- 
pense with him and seek relief egsinst 
one. /Weaetf u. Motn, 7 Haro 89 ; Lomhm Oao 
Oompamif .«. SpoUUwtode, U Beav. 881 The 
practice in Eni^d as to prayer of such 
power, used to be to state a person who 
would be necessary, to be out of the 
jurisdiction, and prsy process sgsinst 
him when he retained, and the bill 



134 



68 



AUSTRALIAN JURIST 



woold be demnmUe if that were 
omitted. See GalTert on Pertiee 73^ and caeee 
dted (also Bay(y v. OumminQ, 10 Ir. Eq. R., 
405). I have not been able to find the 
€iicliim attributed to Sir John Leach, bat 
the obvious utility is to make them easily 
parties if they oome afterwards within 
this jurisdiction ; and at any period 
of the cause where inquiries have been 
directed as to parties being to be dispensed 
with as out of the jurisdiction, they are di- 
rected in the present tense. Nughei v, Eades, 
1 Hare, 488; McrtB v. Mores, 6 Hare 125, 12 
Jurist 822 ; Johnson v. CompUm, 4 Simons, 
45. Where persons interested were bom 
during the progress of a cansiB they were 
always made parties. I therefore think 
that the plaintiflf should have made Rowe 
a party, and shall direct that the cause 
stand over, with liberty to amend the bill by 
striking out the averment that Thomas Rowe 
is out of the jurisdiction, and that a summons 
issue against Mr. Rowe to answer, kc In 
the above case of FusseU v. Ehoin the costs of 
the day were not given. The question is novel 
and doubtful, and has arisen in consequence 
of an indulgence given to the defendant 
Berwick. I, not giving them at once, shall 
direct that the costs of the day be defend- 
ant James Berwick's costs in the cause. 

Solicitors : Jenniogs, Coote and Jenniogs 
for the plaintiff ; Bennett and Attenborongh 
for the defendants. 

Saturday, Juhe 21. 
sittikgs ik bakco— trinity tbru. 
(Before their Honours Mr. Justice Barry and 
Mr. Justice Fellows.) 

KOLAV y. CRIRNSIDE. 

Contract — Omdition for arhitrotion — 
Breaches thai defendants fvould net allow 
ftorh to he carried ont; and wonld not 
concur in appointment of arhitrator^- 
Damages given generally ^ Damages on 
second hreaeh may he svhstantial ^ If 
damages assessed generally on several 
hreackcs, and one he had, rule should he 
for venire de novo, and not for new trial 
^-Damages given on special count, not 
controlled hy particulars of demand filed 
under common counts which have heen 
ahandoned, 

Mr. Higinbotham and Mr. Williams for the 
plaintitr ; Mr. Billing, Dr. Dobson and Mr. 
Molesworth for the defendant. 

July 1, 1878. 



Judgment was given in this case (aigned 
8 April), as follows :— 

Mr. Jnstioe Babit.— A rule nisi was granted 
on leave reserved at the trial to enter a ver- 
dict for the defendant on the first count, on 
the ground that the second and fifth pleas 
were, or that one of them, was proved ; also 
for a new trial, because the damages were 
excessive. The dedsration contained a spe- 
cial oount, sndalsothe common oountforwork 
and labour, and for bricks baigained and sold. 
The latter was abandoned at the trial, and a 
verdict was returned for the defendant on 
the sixth, seventh, and eighth issues tsken 
to that count The qwdal oount was founded 
on an agreement 4inder sesl, dated January 
19, 1878, whereby the plaintUT undertook to 
get day from a place* whidi had been previ- 
ously tried by him, and to make, set, and 
bom not lees than HOOiOOO good red 
bricks, to the satisfaction of the defen- 
dant's architect And in case the day 
should not be of quality suffidently 
good to moke bricks to the satisfaction of 
defendant's architect, the agreement should 
be at an end, in which event the plaintiff 
should be allowed the sum of £1 3s. for every 
1,000 bricks on the kiln, such not to be more 
nor less than 100,000 ; that he should be at 
liberty to remove his plant from the land and 
be paid the cost of setting up and removing 
the same, such a sum of money as might be 
settled by arbitration. It averred that the 
plaintiff had been hindered hf the defendant 
from carrying out the agreement and that 
the day was not of a quality suffidently good 
to make bricks to the satisfaction of the de- 
fendant's architect The breaches assigned 
were— 1 That the defendants would not 
permit tbe plaintiff to carry out the agreement; 
2. That they would not concur with him in 
appointing an arbitrator to determine what 
payment should be made. Damages were 
claimed by plaintiff for having been pre- 
vented from having the amounts so to be 
paid to him fixed and ascertained, and for 
the loss and the costs incurred by him in 
making the bricks and in carrying, setting 
up, and removing his plant The second 
plea stated in substance that the plaintiff 
had been guilty of failure in performance of 
the agreement on his part, that the architect 
gave him notice in writing of such failure, 
and determined the agreement which was the 
grievance of which he complained. The fifth 
plea traversed the negative averment that the 
clay was not of a quality suffidently good to 
make bricks as alleged, and assumed the 
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AiRrmative of that propoeitioii. After 
careful rayiew of the evklenoe we are 
of opinion that a directioii in favonr of the 
defendant would not have been justified. 
With respect to the isene niaed Iv the second 
plea, it wos proved that on the 22nd of April, 
after the delivery of 36,000 of the bricks had 
been made, one of the defendants, accom- 
panied hj the agent (under power of attornef) 
of the other and their architect, i^ted the 
spot, examined the bricks delivered, sad 
inspected the brickfield, the dsypit, the 
kiln, and the bricks in the different 
stages of prepantion. It was proved that 
the agent of the absent defendant then de- 
clared that he would not allow anj of the 
bricks then made to be used, and that he 
would not have any more made ; that the 
architect stated he had stopped the delivery 
of the residne of the bricks made, and 
that it was not worth while to hAve anymore 
burned, as they contained so much lime ; 
that on the same day (April 22), by a letter 
addressed to the plaintiif, he stopped further 
proceeding with the making of the bricks 
until further instructions, and by a leiter of 
the 22nd May, he informed the plaintiff that 
the bricks had not been got from proper 
brick earth, or made to his satisfaction, hav- 
ing been made from material containing 
limestone ; that they could not by any possi- 
bility be burned to turn out good, and ac- 
cording to contract In addition to this, the 
plaintiff adduced a latge body of evidence, 
directed to the issue raised by the fifth 
plea, as to the nature and quality of the 
day. The witnesses were numerous, 
skilled in the kind of work respecting 
whidi the contest arose, and aBanlmona in 
the oondusion at which they arrived, that 
the presence of lime in the day, when 
slacked by wet swelled and bunt the bricks, 
so that unless a considerable outlay were in« 
curred in carrying out a tedious, expensive, 
and uncertain process to sepante the lime 
from the day (a process never contemplated 
by either party to the agreement), it was im- 
possible to make bricks suitable for the pur- 
pose for which they were required. It was 
contended for the plaintiff that, according to 
express stipulation, the agreement was 
thereupon virtually at an end ; that it would 
have been an absurdity for him to have gone 
on burning more bricks, not only after l^ose 
made had been condemned, and the day pro- 
nounced to be unsuitable for making any, 
but after the direction had been given that 
no more should be made. It was also argvMl 



that the notice given by the architect 
on the 2Bth of. June, 1872, putting an 
end to the agreementt was an afters 
thought wholly inconsistent with his pre- 
vious acts, and altogeUier inoperative. We 
consider that the reservation was somewhat 
improvidently allowed, and as the case went 
to the Jury on its merits, we are not disposed 
to disturb their finding. We now proceed to 
examine the second part of the rule, in which 
the defendant implied for a new trial on the 
ground that the damages were excessive. In 
support of this the arguments were presented 
in a twofold aspect— First* that according 
to the form in which the second breach was 
laid, the plaintiff was not entitled to recover 
any, or, if any, only nominal, damages ; and 
secondly, that as the damages had been 
assessed generally, it was impossiUe to ssy 
how much should be assigned to the first* how 
much to the second, breach. A strong effort 
was made to sustain the first proposition by 
the authority of the extra-judicial doubt ex- 
pressed by Lord Eldon, L.C.J. of the Com- 
mon Pleas, in the caserof TaUenaU «. OroUtt 
2 Ba, Ic P. 196, dedded in the year 180a That 
doubt seems to have yielded to the more 
dose investigation of the subject in*modem 
times, for in TkomoM v. Frederkii, 10 Q.B., 
780 (A.a 1847), it is admitted in the argu- 
ment, without dissent or remark, that an 
action would lie for not nominating an arbi- 
trator, and the question has been set at rest 
by Livin99t<m€ v. JfalH, 6 EIL Ic BL 182 
In that case an action was brought on a con- 
tract containing (as in the present) a pro- 
spective agreement that if any difference 
should arise, it should be ref erredlto arbitra- 
tion, averring, as here, that a difference had 
arisen, ssslgning as a breach a refusal by the 
defendant to refer. In delivering judgment 
Lord Campbell is reported to have said >- 
"I have very great respect for the doubts 
of Lord Eldon, and he seems, in Tai* 
terdoll V, Orot€t to doubt much whether 
such a contract as the present was 
not altogether nugatory; but I cannot 
bring myself to doubt that on prindple an 
action lies on it There is suffident con- 
sideration to support a promise to refer any 
disputes that may arise. Why should not 
such a promise be binding, and one for the 
breach of which an action would lie f Ever 
since I have known Westminster Hall at 
leost, the opinion of the profession has been, 
that although such a prospective agreement 
of reference would not bar an action In the 
courts of law, yet an action was maintainable 
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for a breach of it There Mems at one time 
to have prevailed in oar conrte a horror of a 
domestic /oruntt which I can neither sympo- 
thiae with nor account for, hat the Legiala- 
tore baa recently in the Common Law Pro- 
oadore Act 18M, 17 and 18 Vict, c 125, 8.11 
(adopted in oar act of 1865, Na 274, sec. 
966), made a provision in sach cases— not 
that the agreement to refer shall be 
pleadabl e in bar, bat that the Coart may atop 
the action." The objection as to the right 
to recover nominal damages only in sach an 
action, foanded also apon the dkium of 
Lord Kldon, that ''it woald be difficaltto 
direct a jury upon what rale to proceed in 
a sse s sing damages in sach an action, for 
fMMi etmiUU that the plaintiif would have auc- 
oeeded in the arbitration," was dealt with by 
Coleridge, J., in the case cited above. He 
observes:— "It is said that the damages in 
sach a case can only be nominal Supposing 
it were so, that would not bar the action, but 
it seems to me very difficult to maintain that 
the damages in such a case may not be sub- 
atantiaL" An earlier dedaion, Weedon v. 
Woodbrulge, 13 Q. B., 462, in which substan- 
tial damages were recovered without objec- 
tion in a precisely similar action seems to 
have escaped notice. As the issue raised by 
the fifth plea wos found for the plaintiff, the 
second breach was virtually undefended: the 
evidence given to the jwy upon it was such 
as would have been received hj arbitrators 
had they been appointed, the damages 
assessed such as mijsht have been awarded 
by them, it appears to us that the judgment 
dted warrants such a proceeding as was fol- 
lowed here. With respect to the other bnmch 
of the objection, the argument submitted 
might be valid if either of the breaches as- 
signed were bad, and if the rule had been 
taken out in another form. Where a decla- 
ration contains several counts, or indepen- 
dent breaches regarded as counts, the jwy 
may assess damages upon the whole, or 
separate damages upon each. It is desirable 
that the plaintiff should adopt the latter 
oourM, and see that the damages are entered 
distributively on the counts or breaches, foz 
if one count or breach should subsequently 
be found to be bad, it would be hard to tell 
in most instances whether the jury may not 
have BSsesBed all their general damages on 
the bad count or breach, and therefore 
out of the power of the Court to allow 
an amendment by confining the damages 
to the good counts or breaches. For 
if it be possible to show that evidence was 



given only on the good connts or breaches, 
Ihe verdict might be amended by the notes 
of the judge who tried the case, confining the 
verdict and damages to them. Moreover, if 
gsnenJ damages be taken, and they do not 
rest in obvious calculation, illustrated hj 
partioulan of demand as to one count or 
breach, or more than one, it would then be 
oat of the plaintifTa power to ascertain the 
amount which may have been assessed on 
the bad count or breach so as to enable hhn 
to enter a rtmiUitur damna as to thatamount^ 
and in cases of nnliqnidated damages there 
would be no. guide whatever as to how tc 
■sver the amount and appropriate the distri* 
bative portions. But in such a case the 
defendant should apply, not for a new trial, 
bat for a venire de novo. The familiar learn- 
ing on the subjecti which shows when 
such a couTM should be adopted, and 
when the rule should be to arrest 
the judgment, is collected in the case of 
HainbUton v. Veere, 2 Saund. 171, and 
the able notes of the various editoVs 
of that worlc We notice, in conclusion, 
the argument as to the damages being 
excessive on the ground suggested, namely, 
that the amount assessed differed from 
what it should have been, regard bdng 
had to the particulars of demand filed. Those 
particulars refer solely to the common count 
They set out the sum claimed by plaintiff on 
it to which he would have been confined in 
his proof. But, as already mentioned, that 
count was abandoned, and a verdict was 
given for the defendant thereon. The jwy 
were thereby left at latge to assess their 
damagea generally as laid in the special 
count and the particulars cannot now be 
looked at in order to institute such compari- 
son, or for any other purpose. 

Rule discharged. 

Attomeye: Oillott for plaintiif; Taylor 
and Buckland for defendants. 



OLOUOH y. TBI LOKDOM AND AUSTBAUAIT 
AOaVCT OOBFORATIOH LIMirSD. 

Moiter and eervant — Wrongful diemiual of 
manager of corporation — Cowtraet ly one 
director dejmted hy the hoard of directors 
and ratified hy tkem^ hmtnotin writing or 
under $eal—lbrms thereof a$ to iolary 
decreed under a quantum meruit — yew 
trial not granted on ground of surprise 
unless Court satisfied of fact and nature 
of surprise and of substantial error if 
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TerdUt ; nor mi grmmd tkmi verdiett bp 
diferentjuriei in idmUital actions h^ two 
jtiaMlfs, leere, mie for piaM^f, mnd the 
etker/or defendami. 

Kr. Inland, Q.C and Kr. Williama for the 
plaintiff ; Kr. Adamaon, Mr. Higinbothani, 
and Mr. Molesworih for the defondanta. 

Jndgmant waa given in thia caae (aigned 
8 April) aa f ollowa :— 

Mr. Jvatioe BAmaT.— The plaintiff in thia 
caee aoed the defendant company to lecorer 
damagea for wrongful diamiaaal from their 
aenrioe. The ftrat count atated the agree- 
ment to be that the plaintiff waa to enter 
the defendant'a aenrice aa manager, on the 
7th Noyember, 1868^ to aenre for a year, and 
80 on from year to year, at a aalaiy of 10,000 
per annum, to be increaaed to £1,000 on 
the retirement from the defendanta' employ- 
ment of a perMn named Rowea, the aerrioe 
to be determined on reaaonable notice. 
It averred the retirement of Rowea, that 
plaintiff entered on the aenrice at the in- 
eraaaed rateof ailafy, hia willingneaa to aerre. 
and that lie waa diachaiged without the 
notice to which he waa entitled. There 
waa a aecond apecial eoant, and a common 
count for work and aerricea aa manager and 
for aalaiy. The pleaa to the common count 
were— never indebted, and payment The 
plaintiff had originally been engaged aa a 
manager for the defendant company, by an 
agreement under aeal dated 17th November, 
186(K. Thia fixed hia aalaiy at £1,000 per 
annum, and the period of aenrice at five 
yeaia, with the option of determining the 
aervice at the end of three yean. Two other 
penona-Bogg and Bowe a w e n a aaoda t ed 
with him aa Joint managera. In the month 
of June, 1868k an agent of the defendant 
company arrived in thia country with power 
tonmove Rowea, and to effect other changeg 
hi the management In conaeqaenoe of thii^ 
Bogg,wlio waa called aa a witneei, went toEng* 
land, empowered by the plaintiff tonegotiata 
with the defendant company on the plains 
tiflTa account aa well aa on hia own. In the 
mouth of September lie reached London, 
According to hia evidence, to Mr. Cook, one 
of the directora of the defendant companfb 
waa deleghted the power of treatingwith him. 
He had aeveral interviewa with Mr. Oook. 
Tlie management of the affain of the defend* 
ant company in Melbourne, the peat and 
futun relatione of the plaintiff and Bogg with 
the defendant company, wen diamaied, and 
the terma of the agreement upon which 



thepUintiff dedand wen aettled betwam 
them. He aubaequently aooompanied Mr, 
Cook to a meeting of the directon, the leauit 
of the negotiation between him and Mr. 
CmA waa atated, and the act of Mr. Cook 
waa ntified hf the board. He depoaed far- 
ther that he aaked lor a written engagement 
embodying the new conditioner and waa told 
by Mr. Cook that no writing waa required, or 
if found to be neceaeary, it would be aent 
out to Melbouine. After the ntum of Bogg 
to thia country, Rowea waa 'diadiaiged, but 
the plaintiff did not claim payment of 
the £600 a year to which, aocnding to 
Bogg'a evidence, he became entitled on 
the occurrence of that event» and ha 
continued for aome time to receive hia aelaiy 
of £1,000 hf monthly paymenta without re- 
monatrance or aaeerHon of right to menu 
On the defendant'a part evidence taken on 
commiaaion waa read, and that of Mr. Oook 
denied very ationgly the facta depoaed to by 
Bogg. The jury ntumed a verdict lor the 
plaintiff on the iaauca to the firat count with 
damagea £l,600t and on the third count with 
damagea £698 Sa. On the iaauea to the aecond 
count then waa a verdict for tiie defendant 
A rule alfi waa obtained for leave to enter a 
nonauit or a verdict for defendant on the 
iaauea to the first and third counta, or for a 
new trial, or to reduce the daaaagea by 
£104 Sl Sd., that amount having been paid 
when the plaintiff waa diachaiged. We wen 
not called on to conaider the queationa 
laiaed hf the rule aa legarda the fiiat 
count, becauae it waa admitted that 
the hiring being lor mon than one 
year the contract ahould have been in writing 
— the verdict and damagea on the first count 
wen abandoned. The verdict on the com- 
mon count alone remaina for our coBaidera> 
tion. The damagea, £698 Sa., wen given lor 
aervicea rendered during IS month% tnm 
September, 1860^ to September, 1870 (£800), 
and for the further period of two montha and 
aeven daya, between the lat of September. 
187^1 and the 7th of NovMulwr, 1870 (£88 te. 
Sd.). The entin amount compoae d of theaa 
twoitema waa computed at the rate of £1,800 
a year. In auppcrt of tiie nonauit itwaa 
urged that no individual member of a cor- 
poration could make a contract binding on 
the general body, and that conaequent^, even 
wen the plaintiiTa evidence accepted, the 
acta of Mr. Cook wen of no validi^ to 
chaige the corporate body. Now it muat be 
remembered that^ granting the full loroe of 
thatpropoaitioiit goch a oaaa waa not pra- 
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■ented at the triaL The evidence of Mr. 
Boge was not that Mr. Cook assnmed the 
power to conclude anything witli him, bnt 
that aathority was delegated to Mr. Cook to 
negotiate on behalf of the company and to 
settle the terms of the agreement to be 
entered into af tei wards. There can be no 
doubt that such an aathority could be de- 
puted to him, and that the terms of such an 
agreement when so negotiated conld be 
ratified by the directors; and although it 
lacked the formality required by law to make 
it valid for more than one year, it might be 
binding on the defendant company for a 
term during which he has actually 
served under its conditions. The appli- 
cation for a nonsuit therefore fails. 
In the argument on belialf of the plaintiff, 
reliance was placed on the dictum of Tindal, 
Lord Chief Justice of the Common Pleas, in 
Souch V, Strawbrklgt, 2 C.B., 80& His lord- 
ship there drew the distinction between an 
action brought for the recovery of damages 
for the non^perfomiance of an executory con- 
tract and an action brought on a considera- 
tion executed. In tlie one case the statute 
prohibits the setting-up, by the means of 
fraud and perjury, of parol contracts upon 
which parties might othertiise be chargeable 
for their whole lives, and requires the 
solemnity of writing. In the other the 
statute has no application. It is true that 
Coltman, J., in that case i)ointed out that it 
was not necessary to decide that point, and 
that he saw some difficulty in saying that 
the plaintifi' may rely on an executed con- 
sideration when he is obliged to resort to an 
executory contract to make out his case. But 
the opinion of the Lord Cliief Justice is in 
accord with that previously expressed by 
Littledale, J., in Donelian v. Head, 3. B. k Ad. 
899, acknowledged in Cherry v. Hevungt 4 
Ex. 696, as rightly decided ; and it is recog- 
nised in the subsequent case of Oreen v. Sad- 
dinffion, 7 Ell. k Bl. 503. This current of 
authority justilies us in arriving at the con* 
elusion that it was competent for the jury to 
entertain the question of whether the new 
agreement for a fresh hiring at an increased 
salary had been in fact made or not, and in 
BO doing to decide on the value of 
the conflicting evidence of the plaintiff 
and of the other witnesses as to the 
circumstances under which it was made. 
Il'ith respect to the application for a new 
trial, we have thoroughly investigated the 
facts, and are of opinion that the case was 
one of much doubt and difficulty, not merely 
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in consequence of the contradictory verbal 
evidence, bat by reason of what were dwelt 
on with much emphasis as the numerous 
improbabilities of the plaintiff's case, and 
by reason also of the presumption adverse to 
the plaintiff which the jury were at liberty 
to draw. It was however, of all others, a 
case for a jury. They were the proper judges of 
the strength and weight of the evidence ; and 
unless we could assure ourselves that upon 
the facts and reasoning upon the facts they 
have come to a wrong decision, or see clearly 
that they have committed some abuse of 
their duty, we are not at liberty to deprive a 
party of a right which he has acquired from 
them, acting in the upright and independent 
discharge of their peculiar functions. The 
principles on which the Court ought to 
act when a new trial is tmktd for, 
where evidence is given on both sides, 
and is conflicting, wos well considered 
in this court in the case of Dumeresq v, 
Loicden, Vict L. T., 175 (July, 1853). They 
have always guided the Couit. The generid 
rule is, that, under such circumstances, the 
verdict once found shall stand. The setting 
it aside is the exception of rare and almost 
singular occurrence. Finally, with respect to 
the application for a new trial on the ground 
of surprise, it is true that when a party 
against whom a verdict has beto returned 
has been taken by surprise at the trial, a new 
trial will be granted, for no Court wUl allow 
itself to be made an instrument of injustice 
to one party through the trick or fraudulent 
conduct of the other. But two conditions 
must concur. The nature and fact of the 
surprise must be clearly shown, and the 
Court must be satisfied that the first verdict 
is substantially wrong^Tharpe v, Stallwocd, 
6 Scott, N. K., 729. No cose of surprise 
was made sufficient to sustain the rule. 
On the question of the damages being exces- 
sive, we find that those assessed cannot 
be so considered. M*hen the plaintiff 
was discharged on November 7 two sums 
were paid to him— £17 lis. 2d. in full of 
salary at £1.000 a year for the broken period 
of the month of Kovember from the 1st to 
the 7th ; and £104 2s. 2d. as money to which 
the plaintiff would have been entitled had he 
continued in the service of the defendants up 
to the 15th of December. For they dis- 
missed him before the expiration of the six 
months' notice served on him on the 15th of 
June, and they paid him, as was his due, up 
to the day when the engagement would 
have ended, had it not been prematurely 
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terminated. Thai payment cannot avail 
in reduction t>f the ram due on the 
count for work actually done. The 
jury have estimated the Mnrices of the 
plainti£f at £1,500 a year. They have 
given credit for £1,000 up to September 1, 
paid by the defendants, and they have al- 
lowed to the plaintiff salary at the rate of £600 
a year for 14 months and one week— an as- 
sessment which ought not to be disturbed. 

Rule discharged. 

Attorneys : Bconett and Attenboroagh for 
the plaintiff ; Gumcr for the defendants. 

BOGO V. TBI LOKDOV AND AUSTBAUAV AOXVOT 
COBFOBATIOK LUCITID. 

See head note of preceding case. 

Mr. Irehind Q.C. and Mr. Williams for the 
plaintiff; Mr. Adamson, Mr. Higinbotham, 
and Mr. Molesworth for the defendants 

Judgment was also given in this esse 
(argued 8th April) :~ 

Mr. Justice Babbt.— This case resembles 
that of CUmgh v, London and Auiiralian 
Agency Company in every particular except 
the result There was a verdict for the de- 
fendant A rule nUi for a new trial was 
granted on the ground that the verdict was 
against evidence, and the main argument fai 
rapport of the motion was that in the other 
case a different jury had found a verdict for 
the plaintiff. In the judgment delivered fai 
that case on a rule, inter alia, for a new trial 
on the like ground, we expressed our deter- 
mination to uphold the verdict, and for the 
reasons given there, as well as for others, we 
are of opinion that we ought not to inter- 
fere with the verdict in this, It Is un- 
usual to find that the evidence given 
in a long and intricate trial can be 
repeated with identical effect On the 
second occasion the experience of success or 
of defeat may suggest a course which will 
cause some variation in some portion, more 
or less material, to occur. The weak points 
in the first case presented may be fortified, 
greater emphasis* may be given to parts left 
in doubt evidence ambiguous in its nature 
may be left out, omissions rapplied, addi- 
tional testimony adduced. Either of these 
causes, or all combined, may help to account 
for a difference in the second verdict Still, 
if the main cause of action and all the facts 
submitted to the first jury have been dealt 
with intelligently, carefully, and fairly by 
them, their verdict is entitled to equal re- 
spect with that returned by the second. The 
difilculty of getting 12 men differing individu- 



ally in mental capacity, knowledge, and 
training to agree in arriving at a verdict 
in a complicated case has long been 
acknowledged, and expedients have been 
adopted hf the Legislature to mitigate the 
inconvenience of an enforced unanimity, by 
enabling a judge to accept a verdict from a 
fractional part of rach a jury. But the diili. 
culty would be vastly greater were we to yield 
to the reasoning of the plaintiff. The in- 
creased improbability that 24 men will be 
found of one mind is self-apparent A third 
jury can no more be influenced by Uie verdict 
of the second than the second was by that of 
the firsts and in such a case as this the 
Court has no authority to control, still less 
to coerce, the free exercise of their funvticma. 
StUl, the solution of the question does not 
rest on abstract reasoning, however cogent 
It was laid down by I>s Grey, L.C J. of the 
Common Pleas, in Spony v. Hogg, 2 W. BL 
802 :~" We cannot impeach the cypinion of 
a jury in one cause hf the opinion of a 
jury in another;" and in Pritehard «. 
BUehcoek, 6 M. and Gr. 168, Maule J., giving 
judgment observed :—" Juries do find diffe- 
rent verdicts on the same facts. In an action 
on a policy of insurance, where the defence 
set up is that certain matters ought to have 
been communicated to the insurer, the jury 
may find that the matters were material, and 
give a verdict for the defendant The assured 
may then rae his broker for neiMs^nce in not 
miJcing the communication, and in that 
action the jury may think the matters not 
material, and the assured has consequently 
to put up with the loss. It is a hardship 
upon him, but there is no remedy for 
it in the present state of the law." In the 
above instance the hardship is greater than it 
is in this. There, a plaintiff with an unques- 
tionably valid claim against one of two 
persons fails to recover against cither ; here, 
one of two plaintiffs, who presumes he has a 
good claim against a defendant fails, while 
the other raoceeds ; the defendant sustains 
his defence sgainst one only. Nevertheless, 
this is a hardship sgsinst which the Court 
cannot relieve. Rule discharged. 

Attorneys : Bennett and Attenboroagh lor 
the plaintiff ; Gumer for the defendants. 



TBI QUBBH V. TBMPLBTOV, BX PABTl LBWI8 

• ALLBM. 

Huthand and Wife^M'\fe tmgteeqf htmte^ 
Jneompetent to demise to hnihand^Mui' 
hatuPi goodi therein told undtr bill ef §ale 
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U third penon, after diitraint ly wife far 
rent'^Prohihltion against jneti^et* order 
on her comjflaintfor iUrgdl detention. 

Kale fitft for a prohibition to reatrain the 
justices at East CoUingwood from enforcing 
an order against Lewis Allen to deliver up a 
cab and harness. 

Kr. F. L. Smyth moved the mle absolute ; 
Hr. C A. Smyth showed cause. 

A cab proprietor named Wilson, living in 
CoUingwood, gave AUen a bill of sale over 
his chattels, including the cab and harness 
in question, to secure an advance of £25. 
Part of the money was paid. Before the 
remainder was paid, a distraint for rent was 
put into Wilson's house, and the cab, &c, 
among other goods, were distrained on by 
the bailiir. The landlady who claimed her 
wnt in this way was Wilson's wife. It ap- 
peared that Mrs. Wilson had been previously 
married; her first husband, who died 10 
years sgo, made a will, appointing her 
trustee of a house in CoUingwood. 
After the second marriage she and 
Wilson Uved in this house, and it was 
in respect to the rent for it that the dis- 
tnint was put in. After the baUilT had 
entered into possession he appointed Wilson 
ag a sort of sub-baiUtf for him, and the cab 
was allowed to be taken out daily for the pur- 
pose of plying for hire. Whilst being driven 
in the streets of Melbourne, AUen had it 
seised under his biU of sale, and it was sold. 
He was then summoned by Mrs. Wil- 
son to the poUce court, under section 32 
of the PoUce Otrencee Statute, for the Ulegal 
detention of the cab, and the magistrates 
made an order against him, requiring him 
to restore it or pay its value. This was the 
order sought to be prohibited. 

Mr. C A. Smttb said that the question was 
whether th# distress for rent did not prevail 
over the biU of sale. He submitted that the 
distress was a perfectly good one. Mrs. Wil- 
son was the trustee of certain property, and 
she was entitled to be paid rent for it ; the 
rentwas not paid, and she was entitled to 
the same remedies to recover it as any land- 
lord could claim. 

Mr. Justice Fsllows.— Suppose the tenant 
replevined, could the husband bring an 
action against his own wife ? 

Mr. C A. Smtth saw no reason why he 
should not 

Mr. Justice Fillows.— Can you find a case 
where a husband has sued his wife ? 

July 1, 1873. 



Mr. a A. Smtth could not But it did not 
follow that he could not She was a trustee 
of the wiU, and as such entitled to the pro- 
perty. 

Mr. F. L. Smtth said that there were two 
questions before the magistrates. First 
wfaetiierthe distress was not a fraudulent 
one ; second, whether the biU of sale was 
void. The justices gave no decision on the 
first hut held the bUl of sale to be void, as 
£28 was mentioned as the consideration for 
it when Allen oiUy paid £2a As nothing, 
however, now turned on the second point 
he would not argue it As to the first it was 
a dear case of fraud on the part of the 
husband and wife. There had been no 
distress previous to this one, and no rent 
previously paid. The law was clear that a 
married woman, who was an executrijc, could 
not along demise land; her husband must be 

aparty toit— ilmo&f v. Bidgood, Cro. Jac., 
318 ; Thrustout v. Copinn, 2 W. Bl., SQL 

Mr. Justice Babby said that the cases 
cited were conclusive on the point The wife 
could not demise to her husband, otherwise 
the husband and wife would have to sue the 
husband for rent The biU of sale was para- 
mount to a faulty distress. The rule would 
be made absolute, but without costs. 

Mr. Justice Fallows concurred. The 
husband might have ejected the bailiff when 
he entered the premises. The husband was 
now attempting to defeat his own bill of sale. 

Rule granted for a prohibition without 
costs. 

Attorneys : Mills for the relator ; Edwards 
for reqpondent. 

MoNOAT, Juki 23. 

BB THB TBAHSFBB OF LAND BTATUTB BZ FABTB 

DOUGHABTY 

Tranrfer of Land Statute, Ko, 301— ^ar. 
ri€tge settlement — Power to exchange set- 
tled land for oth*T yielding **eqyal rentaV* 
— Exchange for lands of ample ralne, hut 
yielding no rental — HtfHstil of Registrar to 
register eonveganee, sustained. 
Summons to the registrar of titles to sub- 
stantiate the grounds of his refusal to bring 
land under the operation of the Transfer of 
Land Statute. 

Mr. Webb for the registrar ; Mr. Holroyd 
and Mr. T. A'Beckettforthe applicants. 

On the 24th February, 1852, Hugh Ghiss on 
his marriage made a settlement of some pro- 
perty on trustees for his wife. By this 
settlement Mr. Glass agreed to pay to the 
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tnisleea lor hit wife £300 perannvm, and 
Ibk was aeciiied over tome premiaea in 
Lonadala-atreet and daewhere. The aettle- 
mant farther provided that immediately 
after the death of Mr. and Mia. Glaaa the 
tmateea ahonld aell anch of the premiaea aa 
in their diacretion thej aaw fit^ to raiae the 
aum of £3^000 and invest the proceeda for 
the heneftt of the children. The aetUe- 
ment alao contained a danae hf which, 
with the conaent of Mr. and Mra. Glaaa, 
or the auniTor of them, the tmateea might 
exchange all or any portiona of the landa, 
&c, conyeyed to the tmateea for other landa, 
&c, "yielding a rental equal in amount to 
the land exchanged for the aame.** By a 
deed of 3rd Decemher, VM, it waa recited 
that aome premiaea at Flemington yielded a 
rental greater in amount than the premiaea 
in Lonadale-atreet, known aa the Horae 
Repoaitory ; and it waa deemed henefidal to 
the peraon entitled vnder the aettlement 
that the Flemington land ahooM be ex. 
changed for that in Lonadale-atreet The 
Lonadale-atreet property waa therefore con* 
▼eyed from Glaaa to the tmateea, and the 
Flemington property from the tmateea to 
Glaaa, Mia. Glaaa Billing the deed. At tfaa 
time of making the exchange the frfwadale- 
Btreet property waa snhjeot to a kaaa 
made on lat January, 1868^ for aeven yean, 
from Glaaa to Pwraell and Dongharty, 
at a wnt of £760 per annum ; hat in 
Jaly, 186i Glass had agreed to aeU the 
land to Paroell and Dooghartfi and had 
ceaaed to collect the renta after that date. 
The land at Flemington waa yielding no 
rental and waa not in the oomae of yielding 
any tvMt ths ssna aaw having bean M 
to tenanta, bat having alwaya been in the 
occapation of Glaaa and hia family, the 
family manaion-hooae and gnnmda atanding 
thereon. On the 23rd Janoaiy, U67, Glaaa 
conveyed the Lonadale-atreet property to 
Pnroell and Doogharty, and it ultimately be- 
came veated in J. G. Doogharty and JaoMa 
M*Connell, who have applied to bring it onder 
the operation of the Tnmafer of Land 
Statate. Glaaa died 15th May, 1871, leaving 
his wife and several diildren ; all the children 
are onder age. When the application was 
made to bring the land ander the Act, the 
Commissioner of Titles asked for proof that 
on the 3rd December, 1866^ the Flemington 
property yielded a rental eqoal in amount to 
the land given in exchange for it In anawer 
to thia reqoiaition the applicante f amiahed 
a statatorydedaiation by Mr. John M'Kensie, 



eatete agent, who said that he waa well 
acquainted with the valoe of property in 
Melboome in 1866^ and he believed that the 
Flemington property waa then capable of 
yielding an annoal rental of £900 ; that 
the fair value of the property waa then 
about £12,000, and that it was now worth 
upwarda of £S,000 ; that it wps ample secu- 
rity for £3,000, allowing a wide maigin for 
any depreciation in the value of the property. 
An acknowledgement from Mrs. Glass was 
alao furnished, that ahe had no claim againat 
the Lonadale-atreet property, and that ahe 
was, in December, I860, and ia atill aatisfied 
that the Remington property would, if then 
let have yielded a rental equal to that in 
Lonadale-atreet The Commissioner of Titles 
waa not satisfied with this anawer, and re- 
fused to bring the land under the Act giving 
the following reaaona :— 1. That as tJie Fle- 
mington property waa not on the 3rd De- 
cember, 1866b yielding any rental, or in the 
oourM of or uaually yielding a rental, the 
exchange on that date was a fraud on the 
power of exchange contained in the indenture 
of aettlement and invalid. 2. That under 
anch drcumatancea to bring the exchanged 
land under the Act woold be an injustice to 
the children of the said marriage ; and in the 
event of the Flemington property becoming 
(by the deatraction of the roanaion-houae or 
otherwiae) of leaa value than £3,000^ the 
children could inaiat on the defect and 
would have a daim to be recouped out of the 
aaanrance fund. 3w That any such daim ia 
not a liability to which the aaaurance fund 
ahould be made liable. 

Mr. WiBB contended that the exchange of 
the property waa ineffectual, and that Glaaa 
could not therefore, tranitfer the Lonadale* 
atreet repoaitoiy to Furoeli and Doughartgr. 
The aettlement diatinctly aaid that property 
waa only to be exchanged for other pro- 
perty yielding an equal rent not lor that 
of equal value. By inalating on a property 
yielding an equal rent a teat waa applied of 
the value of the property. That waa a abort 
and aatiafactoiy teat and waa a guard againat 
a f raodulent ezerdoe of the power of ex* 



Mr. A'BiCKiiT said that the applicante 
alao relied on the fact that the Flemington 
property waa ample aecurity for the £3^000^ 
and aa, therefore, no one could be hurt by 
the exchange, the Court ought to authoriae 
the land being brought under the Act 

Mr. WiBB replied that the Court waa not 
dsiUiig withavdtahia intovegte^ but with a 
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■trictly legal title. Before the Court would 
anthoriae the land heing brought under the 
Act it would aee that the applicanta had an 
indefeaaible title. The children, when they 
came of age, might object to the change, and 
■aj that it waa a void exercise of the power. 
They would then be met by the certificate of 
title, and as they would be unable to get over 
it| they would come upon the Government to 
be indemnified. It waa true that Mrs. Glass 
had assented to the exchange, ^but she had 
not assented, and could not assent, for her 
children. He referred to Ferrand v. WiUon, 
4 Hare, 38S, and Lampbtgh v, Hdtden, Bar- 
nardiston, 371, to show that the exchange 
waa void in equity and that the children 
oould object to it 

Mr. HoLBOTD submitted that the true 
meaning of the settlement was, that lands of 
equal value might be exchanged, and that 
the words, ''yielding an equal rental," were 
to be read as if they were " capaUe of yield- 
ing an equal rental" It might so happen 
that the settled property would be unlet for 
a year or sa Would it be right to transfer 
lor it the property yielding no rental, or 
capable of yielding very little. The whole 
object of the settlement was to secure £3,000, 
and so long as that wos secured, nothing 
more need be looked for. It was sworn that 
this Flemington property was worth twice 
£3^000. Kental was only one mode of fixing 
the value of property, for it might be worth a 
great deal more than would be indicated by 
the rent received. It was purely a question 
of value, and if the land was capable of 
yielding £300 a year, that was sufficient. He 
referred to LulwiU v. HoUand, 2 Bligh, 100 ; 
Sttgden on Property; and OoodtUle v. /Tajik. 
eofie, 2 Douglas, 56S. 

Mr. Justice Babby.— We think it unneces- 
sary to send this matter to an issue, as the 
case is clear, and the facts are undisputed. 
We are quite content to take the matter as 
it appeared before the registrar. It seems 
the matter may be treated on the same prin- 
dplea as those which govern an application 
for the specific performance of an agreement 
for the sale of land. Such a case is within 
the discretion of the Court The question 
is, whether the power of exchange has been 
exercised as the law requires. The exercise of 
oommon-lawpowers is to be construed strictly, 
and the Court must be satisfied that the in- 
tention of the teatator, or settlor, or person 
creating the power has been carried out, 
either in strict observance of the form or 
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solemnity imposed to carry out the object, or 
in observance of the condition imposed with 
respect to the mode of dealing with the pro- 
perty, or both, as the case may be. Instances 
have been mentioned in which the intention 
of the settlor has been so looked to, and 
HdwiU V, Holland and OoodtUle v, Flnnucafie, 
dted by Mr. Holroyd, are good guides. In 
the one it was held that where a power was 
given to let all manors, messuages, lands, kc. 
At such rents as had been received for the 
■ame, and the lands had been let but the 
manorial rights had not been let such ports 
<rf the estate enumerated in the power as had 
never been demised might be let The 
original intention of the settler would not if 
the. contrary had been decided, have been 
carried out The power as exercised was, by 
a constmction in favour of the intention, 
hdd to include the estates not previously de- 
mised ; for where a qualification is annexed 
to a power of leasing, which if observed 
would go to the desrtuctionof the power, the 
law would dispense with the qualification. 
But how can that be said to govern the usual 
words in settlements as here, which admit of 
the exchange of lands included in the settle- 
ment as that the lands exchanged should be 
of equal value with those taken in exchange ? 
This value is usually ascertained by the 
appraisement of competent valuators. But 
if the settlor departs from that mode, and 
fixes another standard of value, namely, one 
of rental, it would be departing from his 
intention if the Court were to fix a different 
standard from that he had adopted. The 
nature of the property may render the valua- 
tion by rental adopted in this case one which 
for special reasons ought to be adhered to 
without deviation. It was aigued, however, 
that even if the exchange has not been 
carried out in strict obedience with the 
directions in the settlement still, as the 
settlor and his wife each concurred in 
the eitbhange and executed the conveyance, 
it will be sufficient if the Court see that the 
property which has been exchanged for the 
settled property, is an adequate security for 
£3.000, to which the chUdren of the settlor 
are to be ultimately entitled. We ought, 
therefore, to allow the summons. This is in 
fact calling on us to say that we feel now 
assured that some 10 or 12 years hence, 
when the children may be in a position to 
claim their shares under this settlement the 
property will be worth £3.000. We do not 
consider that m*e ought to exercise the dis- 
cretion of the Court in the mode proposed. 
We do not think that it has been sufficiently 
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proTed that the power has been carrieti 
out in rach a manner as to justify 
OS in allowing this land to be brought 
under the Transfer of Land Statute, and thus 
to give an indefeasible title which may at 
a future time sti^id in the way of the children, 
who are not now before the Court The 
applicants have the conveyance of the land, 
with which they roust be content We 
uphold the grounds upon which the registrar 
has declined to register this conveyance. 
The summons is dismiised. 

Mr. Justice Fellows concurred. He 
thought the power of exchange was badly 
exercised. The rule of construction was that 
words were to be construed in their ordinary 
sense unless there was something to show 
that another meaning wos to be put on them. 
The words here were, "yielding an equal 
rental ;*' and there was nothing to show that 
this was not to be taken in the ordinary 
sense that both properties were actually 
yielding the same rental Yet the property 
exchanged for that in the settlement was 
yielding no rentaL 
Summons dismissed. 

Solicitois : Oldham for applicants ; Gur- 
ner for Begistrar. 



TBI QUmr T. BTURT, IXPABTI LAWLOB. 

Wines, Jf'c, Sale Statute Amendment Aet, 
No, 800, $eet, 18 — Second application 
within ii» m^mthefor same honsCj btit bp 
another perton, i$ not a ^* renewal" bnt a 
new application, and ww#f be heard on itt 
merits. 

Rule niiS for a mandamiis to oomMltho 
licensing bench of magistrates at MelDonme 
to hear an application for a licence to a 
house in Little Lonsdale-street The magis- 
trates refused to hear the application, 
because they had within the previous six 
months refused a licence to another ap- 
plicant The grounds for the refusal thai 
were, that the bouse was too near a church 
and a school The magistrates based their 
refusal to hear the case on sec. 18 of the 
Amending Publicans Act Na 390, sec 18 :— 
" If such licensing magistrates shall at any 
quarterly licensing meeting liave refused any 
application under this Act, such application 
may, save as hereinafter provided, be renewed 
at a quarterly licensing meeting (held not 
less than six months after such refusal), fcc." 
It was contended for the applicant that this 
section only related to a renewed appUcatioii 
for a licence kqr the same applicant for the 



same house ; but where the applicant was a 
different person a licence might be granted 
for the house at the next licensing meeting ; 
or the applicant might apply for a licence for 
another house. 

There was a similar application for a maii- 
dam^e against the licensing magistrates al 
St Kilda, on the application of W. F. Fysh, 
these magistrates having refused to hear his 
application for a house at St Kilda, on the 
same grounds as the Melbourne magistrates 
had refused to entertaui Lawlofs applica- 
tion. 

Mr. 0. P. Smyth appeared for Fjfsh ; Mr. 
l^lenenve Smith, for Lawlor ; Mr. Adamson, 
for the Melbourne magistrates. There was 
no appearance for the St Kilda mogistrates. 

The Court stopped the argument for tiie 
applicants, expressing an opinion that the 
applications were not " renewals," but new 
applications. The rules would be absdnto 
for a mandamae^ but without costs. 

Attorneys: Phillips for relator Lawlor; 
Edwards for F^sh ; Oumer for Molbonme 
magistrates. 



M'SACHBBN (aPPILULOT), SHAW (BESPOKDIirT). 

Justices of the Peace Statute 186ff, No, 267 
sect, 122— Nulla bona— ^ a^/udication 
of commitment in drfafiH of distress, Jut- 
tices cannot entertain oifieetion to sufi* 
cieney of distress warrant. 

Special case by way of appeal from the Jus- 
tices at Casterton. 

Dr. Mackay for appellant ; Mr. Adamson 
for respondent 

Archibald MlSachem was fined £100 at the 
Casterton Court on the 7th August 187S; for 
an offence under the Scab Act ; tiie fine to 
be levied by distress ; in default of distress, 
imprisonment for three months. The fine 
was not paid, and M'Eachem was summoned 
on the 6th of November, to show cause why 
a distress warrant should not Issue. He did 
not appear, and the justices ordered thewar- 
rant to issue. The warrant was letumed 
with an endorsement nulla honiL, The appeK 
lant was then summoned to show cause why 
a warrant of commitment should not Issue, 
and he then pleaded that the distress war- 
rant was not a valid one. The Justices con- 
sidered they had no Jurisdiction to entertain 
the objection to the suiBciency of the distiesi 
warrant and Issued the warrant of commit- 
ment, and the question was whether this 
determination was emmeoua. 
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A prelimiuary objection was taken thai the 
Jvatioee had nothing to detennine, and there 
ooold be no appeal from them. 

Dr. Mackat referred to FeUrUUm v Biiey 
(The Argus, 7th December, 1B06), where the 
Oonrt entertained each an appeal 

The CouBT held that there could be no ap- 
peal The jnstices had nothing to determine 
about If the warrant on which the defendant 
was committed was bod, he had his remedy 
bfkabeiuconm$. 

Appeal dismiised. 

AttornejB : Nagle (lor Samnol) for appel« 
la&t ; Qamer lor respondent 
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LYNCH (AFPILLAKT), BOKD (RUFONOiarT.) 

Person w^^ljfiHy goods to a hHsband and 
w\fo^W\fo kaeingno erpress atitkoritg 
from husband^ and supplied hg ike husband 
frith goods S9{ficietU for the support of her* 
eeifand household, eanuat rreoeer, though 
hushsnuFs puhlishrd notice of disclaimer 
^Uahilitg for dsHsdid tiot come to his 
hnmeledge. 

Appeal from petty sessions, Penshorst. 

Mr. Qninlan, for appellant ; no appearance 
for rospondent 

William Bond sued Thomas Lynch for £8 
17s. 3d., goods sold and deliverad. It was 
proved that the goods had been delivered to 
defendant's wife, who was living with the 
defendant ; that defendant had never ex- 
pressly anthofised his wife to obtain credit 
from plaintiflf on his behalf. The defendant 
at the time the goods were delivered 
was absent from home. The goods eold 
by the plaintiflf were of a kind necessary 

lor the support of the defendant's house- 
hold. It was not proved that the goods were 
used for such household, or with the defen- 
dant's authority, and the defendant sought 
to escape liability because he proved that the 
goods so supplied to his wife were not in fact 
supplied l^ his authority, or with his consent, 
and because he had supplied his wife and 
household with goods of the same kind as 
those sued for amply sufficient for their 
support ; these goods were therefore not 
necsssary, and there was no evidence that 
the goods were in fact used for the support of 
his wife or his household. The defendant 
also proved a notice in the OaxeUt, Novem- 
ber 9, W% as follows :— '* I hereby give 
notice that I will not hold myself responsible 
lor any debts incured in my name by any 
person whatsoever, from tliis date. 31st 
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October, 1872. Thom.ui Lysch, Watgana." But 
no evidence was given to show that this 
notice came to the knowledge of pkdntiflT. 

Mr. QuiNLAN refenred to a case of Sprtd' 
hwrg 9, CkapuMu, 8 C & P. 371, to show 
that where a husband had supplied his wife 
with goods necessary for her support she 
could not pledge his credit 

The Court held the judgment of the Jus- 
tices to be wrong, and allowed the appeal 
with costs. 

Attorn^ : Nagle (for Samuel) for i^)pel« 

laat 



n PASTE i, B. SLACK. 

Tranifer of Land Statute, Jfo, 801— J^Vvf- 
M#fi/ action hcgun^No meeessitg for order 
ef Court to restttain Registrar from issuing 
eertUleate if title, 

Mr. Slack, m person, i^ipli^ 'or an order 
to restrain the registrar of titles issuing a 
certificate of title to some land which he 
claimed, but for which other parties had 
applied to be registered. He stated that he 
Imd lodged a caveat against the registration, 
and had also commenced an ejectment action 
to prove his right to the land. 

Mr. Justice Barbt said that if he had 

commenced an ejectment action there was 

no necessity for an order restraining the 
registrar. 



Weditesdat, Jvm 2S. 

THE QUEEN V. STRUTT, EX FABTE CHART. 

Supreme Court Act, 13 Vict, Ao, 10, sect, 
49 — Emergeucy clause — Order nisi mMst 
he returnable before the judge in raeation, 
othrneisr it tcill be bad. 

Order nisi for a writ of prohibition to 
restrain the justices at Heidelberg enforcing 
an order. 

Mr. VUleneuve Smith in support of the 
order ; Mr. R. Walsh showed cause. 

The order was made in chambers, in vaca- 
tion, under the enicreency clause of 15 Vict^ 
10, and the writ instead of being made re- 
turnable at once in vacation, was mode 
returnable in term. A preliminary objection 
was therefore taken that the order was 
informal, as the writ should have been made 
returnable in vacation. The same point was 
decided in rt Brewer ex parte Baker, 2 AV. and 
AV. I^. 120. 

Tlie Court, following tiie decision quoted, 
held the objection fatal, and discharged the 
order, but without costs. 
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AtturncyH : Kulstou for the relator ; 
Prcndcrgaat for the rcsiwudcuts. 



KAV.VXAr.H V. HAYNES. 

(htiHtg(hiirttStatfite 18C9, Xo. 34'»^Ajpjfcal 
to Stiprrme Chttrt lies only on quest ion of 
hfr or of imjurajter admission or rejection 
nfeviifeHee. 

Jipp^aX from a decision of Btr. Skiimer, 
Coanty Ckmrt judge at Belfast 

Mr. Ilood for appellant, Mr. Walker for 
re8ix>ndent. 

The action was brought to recover damages 
for the conversion by defendant to his use of 
two cows and calves, one mare, and 10 pigs 
of the plaintilTs. The Judge gave a verdict for 
defendant on the facts. I'atrick Kavanagli 
I^edged to George Uaynes, the defendant, in 
December, 18G7, eight cows (described in a 
receipt). In 1870 Kavanagh farther pledged 
10 pigs. The animals were retained by 
Kavanagh, who was to be allowed to redeem 
them on iiaying the money. In Decem- 
ber, 1878, he owed Ilaynes £00. llaynes 
■poke to him about it, and Kavanagh 
said he had the cattle all right, and defen- 
dant might have them when he chose to send 
for them. Defendant then gave a baililf 
authori^ to seise the horse, cattle, pigs, &c., 
and they were removed and sold. The cattle 
removed were differently branded from tliose 
described in tlie receipts given to defendant 
The judge gave a verdict for defendant, with 
£3 costs. Plaintiflf then appealed on two 
gronnds—lst, that there was no evidence 
adduced to ihow that defendant was in any 
way entitled to seise the hone, cattle, and 

pigs, the subject of the action ; 2nd, that 
on the evidence, plaintiflf was entitled to a 
verdict 

Mr. IIooo submitted that the phuntiff 
was in possession of the animals ; that the 
defendant had no right to them ; and the 
verdict was clearly bad. The <initnai« pledged 
to defendant were not the same as those 
that bad been seized. 

Mr. Walker uiged that there was no 
question of law involved. It was purely a 
Question of fact and an appeal would only 
lie in matters of law. If plaintiff was dis- 
satisfied with the verdict he ought to have 
applied, as he had power to do under the Act» 
to the judge for a new trial on the ground 
that the verdict was against evidence, and 
the judge could give him a re-hearing. 

Mr. Hood referred to Fenton v. Earls, 1 A. 



J.R., 132, and 1 Vict Keports, L. 150, where 
the Court did entertain an appeal on facts. 

Mr. Walkse said that a different decision 
was given in Orice v. Jo/ihooh, 2 A. J.R., GL 

Mr. Justice Bakuy said that the County 
Court Act made provision for a new trial 
being granted by tlie judge in the case of the 
verdict being against evidence. In the event 
of evidence being improperiy received or 
rejected, the Act provided for an appeal to 
tlie Supreme Court; clearly establishing 
that on questions of fact it was not 
the intention of the I/egislature that 
parties who were dissatisfied with the de- 
cisions of the Court below should come to 
the Supreme Court to rectify a presumed 
error. The intention was tliat they sliould 
api>ly to the judge of the County Court He 
had been under the impression that the 
point was already decided, but as there ap- 
lieared from the reports to be some doubt 
about it, it was now to be understood that 
this Court would only entertain appeals on 
questions of law, or on the improper ad- 
mission or rejection of eWdence. The pre- 
sent case apiieared to be purely one of fact, 
and they would not interfere with the judge. 

Appeal dismissed without costs. 

Attorneys : Clcvcrdon and Kggleston (for 
Bayly and Fowling) for the appellant; 
Dickson and Watson (for Fletcher) for the 
rcsiwndcut. 

LAJfBRICK (appellant), UESTWITCH (RESPON- 
DENT). 

Qtrrier — OmtcquenttHl damagos on noH* 
delittrjf vcithin rrmioiiabfc time, allotccd 
vrherc thftHdant hud express Hotiee. 

Appeal from County Court Melbourne. 

Mr. Quiulan and Mr. lk>x for the api^el- 
lants ; Mr. MTarland for the respondent 

TheCourtgave judgmentinthis case (argued 
June 21) as follows :— Appeal from County 
Court The plaintiff brought an action against 
the defendant, a common carrier, for not 
carrying from Melbourne, and delivering with- 
in a reasonable time at Ueechworth, certain 
goods. He claimed damages for having been 
deprived of the goods, having lost a profit- 
able market, incurred eziienses in making 
fruitless journeys, and being detained at 
Beechworth for a long time awaiting the 
goods. He recovered a verdict, and obtained 
damages, which included compensation to 
him for his loss of time in waiting for the 
arrival of the goods at their phice of 
destination, after the lapse of a rea- 
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■onable time. The only question ia^ 
can eoch damaees be xecovered? The 
ordinaiy standard by which damages are 
measured for breach of contract is, that sach 
should be given as may be fairly or reason- 
ably considered as either arising naturally, 
according to the usual course of things from 
the breach, or such as may be reasonably 
supposed to liave been in the contemplation 
of both the parties at the time of entering 
into the contract— 7/a<2/e^ v, Baocendtilf, 9 
Ex., 34L A defendant is not liable for 
damages of an unforeseen or unusual charac- 
ter, uftless in such a case as the present he has 
received the goods upon the understanding 
that he incurs such a liability— Bri^««/i 
Cohimbia Saw-mlU Company r. Nettlenftip, 
L. R., 3 a P.. 49D. In that case, 
it is said by WiUes, J.,—'* What then 
is the rule which ought to govern a 
case of this sort ? I am disposed to take 
the narrow view, that one of two con- 
tracting parties ought not to be allowed to 
obtain an advantage which he has not iiaid 
for. The conclusion at whieh we are invited 
to arrive would fix upon the shipowner, be- 
yond the value of the thing lost and the 
freight, the further liability to account to the 
intended niillowners in the event of a por- 
tion ci the machinery not arriving at all or 
arrinng too late through accident or his 
default, for the full profits they might have 
made by the use of the mill if the trade were 
successful and without a rival. If that had 
been presented to the mind of the shipowner 
at the time of making the contract as the 
basis upon which he was controcting, he 
would at once have rejected it- And though 
he knew from the shippers the use they 
intended to make of the articles, it could 
not be contended that the mere fact of 
knowledge, without more, would be a reason 
for imposing upon liim a greater degree of 
liability than would otherwise have been cast 
upon him. To my mind, that leads to the 
inevitable conclusion that the mere fact of 
knowledge cannot increase the liability. The 
knowledge must be brought home to the 
party sought to be charged, under such cir- 
cumstances that he must know that the 
person he contracts with reasonably believes 
that he accepts the contract with the special 
condition attached to it" . . . " Know- 
ledge on the part of the carrier is only im- 
portant if it forms part of the contract It 
may be that the knowledge is acquired casu- 
ally from a stranger, the person to whom tlie 
goods belong not knowing or caring whether 
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be had such knowledge or not. Knowledge, 
in effect, can only be evidence ci fraud, or 
of an understanding by both parties that the 
contract is based upon the circumstances 
which are communicated. That is indicated 
by Pothier hi the passage referred to, and 
distinctly pointed out in the case ci the 
canon. And that, no doubt, is what was 
intended by the Lord Chief .Justice in Corry v, 
Thames Iranwifrh Company, L. R. 3Q. B. 18L" 
In the absence of such an understanding the 
carrier cannot be held liable for the loss ci 
profits which the plaintiff would have de- 
rived from a contract (previously made) for 
letting on hire the goods lost— ^o/m v. Lon* 
don and N. W. BaUtoay Company, 4 B. kS., 
06 ; nor for the loss of exoeptionably laige 
profits which the plaintiff ml^t have made 
had tbs deUveiy of the goods been pnnctnally 
made— Sortie v, MkUand RaUway Company, 
L. R., 8 C. P. 131 ; Cony v. Thames Iron" 
works and ShiphuiUUng Company, L. R.,*3 
Q. B. 181 ; nor for the loss of a sale at a par- 
ticular place— OrecU Western RaUway Com- 
pany v. Redmayne, L. R., 1 C. P. 329 ; nor for 
expenses incurred by him in waiting to 
receive his goods— this appears from Wood' 
ger v. Great Wedern Raihoay Company, 
L. R., 2 C. P. 318^ where it is said by 
Montague Smith, J., "I am also <tf opinion 
that this rule should be dischaiged. The 
claim of £5 was put forward as a specific 
claim for hotel expenses, and as such is not» 
I think, recoverable. The parcel was simply 
delivered to the defendants at Oxford, to be 
carried to Liverpool, without any notice 
being given to them of the character of its 
contents. Under such circumstances the 
only damages that would be recoverable 
would be such general damages as a jury 
might see fit to give. They might, no 
doubt, include cab hire or other reason 
able expenses if the plaintiff had to 
call several times at the company's 
ofiice, endeavouring to recover the goods." 
In the present case the plaintiff stated in. 
his evidence :— " I spoke to the defendant 
I told him, I am going to walk to Beech- 
worth. Will you forward the goods at once f ' 
Defendant replied, " I wiU send them to- 
day." I said, '* I am a hawker. These goods 
are wanted by me for sale in tlie Beechworth 
district" Thus the defendant had know- 
ledge from the plaintiff himself of theintention 
with which he was about to go to Beechworth, 
and express notice of the object he had in 
view with respect to the goods, also of the 
loss which must necessarily befall him if 
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they were not conveyed with reiiaonahl« 
despatch. Tlik is in effect a statement 
made by the plaindir, anented to hy the 
defendant* that vnleet the goods were 
forwarded on that day, and reached 
Beechworth within a reasonable time, the 
plaintiff would ineritaUy be pat to expense 
by being compelled to wait there nntil they 
were deliyered to him. We are of opinion 
that the facts bring the esse within the ex- 
ceptions stated above, and that the Jury were 
at liberty to infer from snch evidence that 
the plaintiff would not have delivered the 
goods to the defendant to be carried for him 
nnless upon the mutual understanding that 
the defendant did undertake to send them 
away at the time named, and that the plain- 
tiff should not throng any act of the de* 
f endant be kept waiting beyond each reason- 
able time as would admit of their being 
carried and delivered, and that, should such 
an event arise, the defendant would in- 
demnilr him for snch reasonable expenses as 
he mi^t so have incurred. Appeal dis- 
mlowd 

Attom^: Hopkins for appellant; Phil* 
lips for retpondent. 



FUDAT, Jcvi S7. 
TBI QUHSr V. MABOAHIT XOOU. 

misshns after tecemd mMrriage in afidmtit 
k^prlmner itat\n§ that tike had ekttfined 
« preteetien erier Mgmineijint kv^nd^ 
OiUff ene eveh erier feund in JZryiif ly— 
Sntieient te eupjfert centlctieiu 

Special case stated by lit. Justice Fellows 
for the opinion of the Court 

Mr. Adamson and Mr. Taylor for the pri- 
soner ; Mr. O'Loghlen for the Crown. 

The prisoner was tried for bigamy, her 
former husband, John Henry Moore, being 
alive at the time of the second marriage. 
The case as reserved stated that the 
following evidence was given at the trial :— 
At the April Sessions of the Supreme Court» 
the prisoner was tried for bigamy, her former 
husband (John Henry Moore) being alive. A 
sister of prisoner gave evidence that while 
she (the witness) resided with her father's 
fomily in Yorkshire, prisoner came there on 
avisit with the said J. H. Moore, who was 
qpoken of by prisoner and treated by the 
family as her husband. Prisoner and said 
J. H. Moore were at that time, as the sister 



stated, living together in Dublin. Another 
witness, resident in Victoria, sUted that 
prrsoner came to his house and introduced 
said J. H. Moore, whom she spoke of and 
addressed as Mr. Moore. An aftdavit, 
signed and sworn by prisoner during 
the present year, was put in evidence, 
and in that aftdavit prisoner was described, 
and deposed as follows (that is to say) :— " In 
the Supreme Court of the Colony of Victoria. 
^I, Margaret Moore, of Swan-stieet, Kidi* 
m<nid, in the colony cl Victoria, wife of John 
Henry Moore, meke oath and say that I hava 
been and now am separated from my hus- 
band, John Henry Moore, and I have applied 
to and have obtained from a magistrate an 
order protecting my earnings and p io p e Hy 
from my said husband, who deserted 
me some years back. Sworn at Melbourne^ 
5th March, 1873. before Everett UardweD, 
a commissioner. Ice. Maioaut Moou." 
A deric in the oAce of the Registrar^eneial 
gave evidence that he had searched among 
the protection orders in that ofBce, and there 
was only one sudi order protecting the earn* 
inga of Margaret Moore against her husband. 
The order was produced ; was in the usual 
form ; was directed to John Henry Moon, 
formeriy of Richmond, in the colony 
of Victoria, derk. It redted that Mar- 
garet Moore, of Wangaratta-street, Ridi- 
mond, wife of the abovenamed John 
Henry Moore, had been deserted by her 
husband ; that she alleged she was on the 
Mth May, 1864, hiwfuUy manied to her 
husband at New York, and that she lived 
and cohabited with her said husband at 
Dublin, in Ireland, and also in Victoria, and 
that her husband had deserted her on 90th 
November, 18C7, without any reasonable 
cause. On the occasion of the mairiage with 
the second husband prisoner represented her- 
self to be a widow, and was manied as such 
in the name of Margaret Moore. There was 
no other evidence of her marriage wiUi Jdin 
Henry Moore. It was objected on the part 
of the prisoner that there was no sufRdent 
proof of the first marriage. The Judge re- 
served the question, but told the Jury they 
must be satisfied the marriage in New 
York was a valid marriage according 
to the laws of the country where it was 
said to have been cdebrated, and that they 
were to consider whether the prison«r's ad* 
misdons were admissions of a valid marriage, 
or whether they were made merely for the 
purpose of obtaining the protection order, 
and without any intention of admitting that 
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the New York merriage was a real maniage. 
The queaiioiifi for the Conrt were, was the 
•Tidence suiRcient, and waa the Judge's di- 
lection correct Mr. Adamaon contended 
that the proof of the firat marriage waa inanf* 
fldent There might have been a marriage 
ceremony performed, and tliat waa all the 
•dmiasion amounted to, bat it waa not evi' 
denoe of a yalid marriage. He ako submit* 
ted that tiie protection order waa useless aa 
evidence, because the prisoner waa not identi- 
fied with it Either the magiatrate or hia 
dark who took down the worda of the pri- 
soner ahould have been called to atate that 
she waa the person who made the state- 
ments. 

Mr. O'LooHLiv said that in the caae of B. 
9. Fiahertif, S C. and K., 782. admissions of a 
marriage were conaidered suAdent evidence 
to convict of bigamy. Here a declaration waa 
■olemnly made on aflldavit ; an admission 
auide, too. against her interests, that ahe had 
been previonaly married to Moore. In Skhel 
V. LambeH, 15 C. B., N. a 781, it waa held 
that admissions of being married outside the 
fsahnweraadmiasionsnotmerelyofamarriage 
ceremony but of a legal marriage. The other 
authoritiea on the point were Jtfff, v, Allan, 
12 Coz. 183 ; Hodgmn v. SiaweU, Vict Law 
Tlmea, 01 ; Rosooe, 307 ; Beg, t. Newton, 2 M. 
and R. 603. 

Mr. Justice Barry said that in hia opinion 
the conviction must be auatained. The evi- 
dance against the prisoner was sufHcient in 
point of law. Admissions by prisoneTB were 
received in evidence, on the same principle 
that admiaaiona by parties to dvil proceed- 
ings were received— namely, that it was not 
to be supposed a person would make an ad- 
mission againat hia own intereat In the 
present instance the prisoner made two 
admissions. In the affidavit she made she 
swore die waa the wife of John Henry Moore. 
Thia bd^g made after her second marriage, 
it was deariy an admiadon which it was 
againat her interest to make. In her afiidaWt 
she mentioned that she had obtained a protec- 
tion order from her husband, and it became 
necessary to identify the order produced with 
the one referred to in her affidavit He 
thought the evidence of identity was suffi- 
dent The namea of the huaband and of the 
wife wera the aame in both documents. 
No other order in favour of Margaret Moore 
oould be found in the registrar-general'a 
office, and thera being thua safhcwnt primd 
facie evidence to connect the order with the 
aflldavit, the juiy were at liberty to act on it 
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The next queation was, the eifect of the ad- 
missions. It waa contended for the 
prisoner that the prosecutor must prove 
what the hiw in America was. But 
that objection waa anawered by the case 
of If. V. KewUm, 2 Moody and Robinson. 
That waa a dmilar case to the present, the 
prisonsr having made admisdons that he waa 
married in New York. The Jury there were 
told virtually what the Jury were told heie— 
namely, that they mnat be satiafled that the 
statements the prisoner made admitting 
the marriage were admiaaiona that the mar- 
riage waa a valid one according to the hiw of 
America. In the present case one of the 
admisdons was made on oath, made with 
deliberation. It appeared to him that the 
objectiona to the admissions were nther to 
thdr value than to their being svidence, and 
the value of them had been properly sub- 
mitted aa a queation for the jury. 

Mr. Juatlce Fellows ako thought the ob- 
jectiona wera rather to the weight than to the 
admiadbility of the evidence. 

Conviction affirmed. 

Attorneys : Qumer for Grown ; Taylor and 
Manton for prisoner. 



WILKIB V. WRIGHT. 

Frlenilif Soeietitt Statute 1866, JT/*. 254, 
$eet, 10, n—Pramiuory note ^yahle to 
Tretuurer-^Aetton by tmeteee—DemHrrer 
—Neeenary to state that the money he- 
longed to the eoeiety. 

Demurrer to dedaration« 

Mr. Box for the demurrer; Mr. Purvea for 
the declaration. 

The declaration stated that the pldntiffa 
were trustees of the Third Victoria Building 
Society, duly regiatered under the Act ; that 
on 1st Blay, 1871, defendant made her pro- 
missory note payable to the treasurer of the 
sodety for £29 ; that the defendant delivered 
the note to the aodety and had fdled to pay 
it The demurrer waa on the ground that 
tlie trustees were not entitled to maintain 
the action, aa the Friendly Sodetiea Statute 
did not vest the property in the note in the 
trustees. 

Mr. Box urged that the note did not belong 
to the aodety but to the treasurer, and the 
treaaurerlonly could sue. 

Mr. PuRVEttsaidthat8ectionalGandl7of the 
Act veated all the real and personal property 
of the aodety in the trustees. This note did 
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iiol belong to the treaeiirer as an individual, 
bat as oflloer of the sodetj. If be got the 
note as snch ofllcer, it immediately became 
vested in the trustees. The Act was exactly 
the same as the English Loan Securities Act, 
and a similar dechiration in AWon v, Pyte, 
U L.J., CP., aOO, and 7<tNiiM v. WUlkMU, 3 
Q.B., 413. where it was said that the treasorer 
oonUl not sue. 

Mr. Justice Fellows said that there was no« 
thing to show that the money belonged to the 
society. There oofl^t to be a statement that 
it was the proiierty of the society. 

Mr. PuBvn maintained that the allegation 
that it was given to the treasurer, and was 
delivered to the society, was saffident ; bat if 
the Ooart thought otherwise, the words 
might be inserted and the demoirer be still 
argaed* 

Mr. Justice Fillows asked if the defendant 
would still demur? 

Mr. Box at first said he would, but after 
some conversation said he would not 

The declaration was then ordered to be 
amended by the insertion of the words sug- 
gested, othwwise Judgment for defendant 

Attorn^ : Wlaewonld and Qibbs for the 
plaintiff; Hopkins for defendant 



joim (APfgLLAiT), snnmr (usroamiirT). 

ifeahAet 1870^ N0, 870^ aeet. 80— JR^eif 
t0 ifupeeUr f&r permisiitm U dip-^Beplif 
that " Umr^ rtfued tf/yltos^iMi— JM m 
mmitterwithim ike 9^(0^, Mmiirfenimnt 
at iikertp t§ dift withmit $keqt M»§ eeji- 

Appeal from P»tlyS6Wioni,Avenel 



Mr. Higinbotham for ^n^dhmt ; Mr. Adam- 
son for respondent 

Tlie appellant was summoned for not 
giving notice of the existence of scab in a 
fiock of sheep when he became aware of it 
He was fined £100 and costs. The sheep 
were not actually infected with the disease : 
but the defendant had dipped the sheep, his 
run being at the thne in a auarantine dis- 
trict Defendant had forwarded a letter 
to the inspector, asking for permission to 
dip the sheep, and, in reply, he received a 
letter from the inspector, stating that the ap- 
pUcation had been "laid before theboard.''bat 
the board refused to grant the applicatioik, 
as they did a similar one from Mr. Young- 
husband. By section 30 of the Act It is 
enacted that if an answer to a request for 
permission to dip is not received from the 



inspector within seven days, the owner of 
tlie sheep might dip M-ithout the sheep being 
considered infected. It was contended for 
the defence that the letter referred to was 
not such an answer, as the refusal ^tm 
merely from the board, and was not an 
independent refusal by the inspector. The 
Court thought the letter did not amount to a 
refusal by the inspector ; it was only a state- 
ment of a refusal by the board fi advice, 
and the inspector did not say whether he 
agreed with the opinion of the board 
or not The iiisi)ector, having taken 
advice from the board, should have given 
his own decision. Instead of that he 
threw the whole ouus of the dedsion on the 
board. The board and the inspector tiod 
each siparate duties to perform. The board 
was a board of advice merely, and was not 
responsible as tlie inspector was. The 
answer must be given by him and not by the 
board. He must use his o\m discretion, and 
give liis own answer. In the present case 
the answer was not given in the form pre- 
scribed by law. 

Appeal allowed. 

Judgment reversed. 

Attomcye : KUngcndcr and Charsley for 
appellant ; Garner for respondent 



TBB QCXE3r ▼. MOLLISOX EX PARTE COLCLOCOR. 

Pfliee Offettee* Stmt. ISCo, A0. 2C5, teet. 17, 
itihdte, vi. — Jk/cMdant aMtkfrlftd hy 
yerioi^ claimtMf t0 he part emMer—ITe 
trtsjmn ftUkin ettgnisaHce iifjMtticet, 

Order ni^ for a prohibition to restrain Jus- 
tices at Emerald-hill enforcing a fine against 
Goldough for wilful trespass on premises. 

Mr. Higinbotham showed cause ; Mr Dui- 
gan in support of the rule. 

There is a dispute between certain mem- 
hereof theColclough family as to the right 
to a partnership in a store at Emerald-hiU. 
By one of the persons claiming to be 
partners, defendant was authorised to go on 
the premises, and it was while acting under 
that authority he was said to be trespassing, 



The Ooun held that there was no wilful 
trespass under the Police Offences Act The 
defendant had been authorised by one 
partner to go on the premises. How could 
he be said to be a wilful trespasser ? 

Rule absolute for a prohibition. 

Attorn^ : M*Kean and Wilson for relator ; 
AndiQfson and Sandilan^ for xapoDdcnts* 
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•ittinq8 in equity. 

Friday, June 27. 

(Before hisHonour Mr. Justice Moleaworth.) 

ACSTRALAaiAN COMPANY T. WILSOX AKD 

OTHKilS. 

Appeal to Pririf Connell from Chief Jud§r 
ef Couri t^ Jtinei—Wketker $ret, 175 of 
MiHiH^ Stafitte enable* Chief JM^ge to 
§rant iujunetion pending iueh appeal. 

Application by defendants for leave to 
appeal to the ^^7 Council from an order of 
the chief judge, and for an injunction to 
leatrain the plaintiffs from mining for gold 
in tlie land mentioned in said order. 

Mr. Ilolroyd for plaintiffs: Mr. Webb for 
defendants. 

The plaintiffs are the Australasian Gold- 
mining Company and others, and the de- 
fendants are George Wilson, James Orr, and 
others. The order of the chief judje, from 
which the defendants sought leave to appeal 
to the Privy Council, was made on an appeal 
to the chief judge from the Ballarat Court of 
Mines. On applying for leave to appeal, the 
defendants offered to give the usuid security 
for costs, and also asked that the plaintiffs 
should give security with reference to the 
sum of £640, which sum the order directed 
to be paid to them. The defendants asked 
hat the plaintiffs should give a security 
to refund that sum in the event of 
the judgment of the Privy Council 
being against them. The defendants fur- 
ther asked that the plaintiffs should be 
restroined from mining in the loevB in quo 
pending the judgment of the Privy Council 
The plaintiffs had no objection to giving the 
security as to the £640, or to the appeal, but 
they objected to the proposed injunction. 
For the defendants it was contended that 
the injunction might be granted under the 
175th section of the Mininjt Statute, Na 29L 
For the phdntiffs it was contended that that 
section did not apply to appeals from the. 
chief judge, but only to appeals to him from 
the courts below. 

His HosrouB gave no opinion on that point, 
but said that under the orders in Council 
under which leave to appeal was sought, 
he might insist on tlM plaintiffs giving 
security for the due performance of 
any judgment <tf the Privy Council or 
suspend the execution of his decree. He 
thought it would be the simplest plan not to 
stay the mining, but to fix on the amount <rf 
security to be given by plaintiffs in the event 
of the reversal of the decree by tiie Privy 

July 8, 1878. 



Council. He directed that the case should 
stand over till the 10th prox, in order that 
affidavits might be produced as to the pro- 
bable value of the gold, and suggested that 
the parties might advantageously enter into 
an agreement as to working on terms of 
keeping scoounts or otherwise. 

Attorneys : Maegregor, Ramsay and Brahs 
(for Har4y and Madden) lor the plalntiib ; 
Doward for the defendant. 



siRDros nr bamoo.— niimT tibm. 
MoirsAT, JvvB ao. 
(Before their Honours Mr. Jostles Bany, 
Mr. Justice Wil]lam% and Mr. Justice 
FeDowB.) 

SmSOV T. OUTBUB. 

l^w^<«0— TenBe— PtoM;/*« rlfkt U ekm$^ 
net disturbed lehero no preponderating in' 

eonrenienee oeeaeioned. 

This was a summons to change the venue 
of an action. 

The plaintiff is the official assignee of the 
estate oi John Middleton, of Oeelong, cattle 
salesman ; the defendants are stock agents, 
carrying on business at Oeelong. PhdntiiT 
brought his action to recover £8^000 for the 
wrongful conversion of goods of the insol- 
vent The venue was laid at Ballarat It 
was desired by the defendants to have the 
case tried at Geelong; and in support of 
the application an affidavit was filed 
that it would be more convenient to 
try the case at Oeelong ; that the de- 
fendant had nine witnesses to call, who 
resided at Oeelong ; that the plafaitiir was 
induced to bring the action by the In* 
fluenoe of the Ballarat creditors of Middle- 
ton ; that a fair trial could not be expected at 
Ballarat In answer to this plaintiff filed an 
affidavit denying that the defendant would 
be prejudiced by the trial at Ballarat, assert- 
ing that of the nine witnesses to be called 
by the defendant five would be called for the 
plaintiff, alleging that the plaintiff had six 
witnesses to examine who resided at Balla- 
rat ; and further,, that the Ballarat Court 
would sit three months earlier than the 
Oeelong Court 

Dr. Mackay for the defendant ; Mr. 
Williams for the pUintlff. 

Tlie Court held that the application could 
not be granted. The Court at Ballarat would 
sit three months earlier than the Court at 
Oeelong, and therefore if plaintiff obtained 
a judgment he would receive the benefit of It 
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one tenn earlier than if the case were 
heard at Oeelong. If the verdict were for 
the defendant, he ako would he henefite<f 
hy the action heing bronsht to a doae. 
Anothei point on which the Oourt acted in 
changing the venne was, that it was nnlikely 
a fair trial woald he had in the place where 
the plaintiff had commenced hie action. 
There was no proof in this case that the trial 
would he prejudiced. A third element to he 
considered was the distance which the wit- 
nesses had to travel. It did not appear that 
there was any preponderance of convenience 
in favour of the defendant The defendant 
said he had nine witnesses to examine, hat 
Ihe plaintiff said that five of these would he 
suhpoenaed hj him. The other four had 
therefore onlj to travel an hour's Journey by 
train. They could give their evidence and 
return on the same day. Except in a local 
action the plaintiff had a rii^t to lay tiie 
venue where he pleased, and it would be 
violating the principle on which that right 
was established to change thg venue In ttils 



Summons refused ; oosti to be plaintiff's 
costs in the cause. 

J. M. Davies (for Harwood) for the plain* 
tiff ; Taylor and Buckland for defendaati. 



smniv. oooDov. 
Jfuticet uf ike Ptaee SUtute 1865, A!^. 967, 
seeti. 164, 170-^«div net eiUHled te pre- 
teetien under tkU enaetmentin mn aetien 
tf replevin fer the ietne qf « dieireti imir- 
rant, nfUler ike IRninp OM^niei Aet, 
Ne. 228, M0f . 88, /Sir paH tfm mU, flvi^A- 
ent pretieuil^ iuning a e^immeni ie $kem 
eauee. 

This was an action of replevin brought by 
Mr. Henry Smith, of BaUarat, against Mr. 
John Gogdon, a police magistrate at Ben- 
digo. The defendant pleaded not guilty 
by statute (Juatices of the Peace Statute, sec- 
tionsOand U7.162, 16S, 16i 171 ; The Mining 
Companies Act, Na 228, sections 86^ 37, 88 ; 
the Act No. 324, sections 5^ 6, 7, 8). On the 
Uth August, 1870, the Nil Deqierandum 
Mining Company, Sandhurst, was ordered 
to be wound up 1^ the Court of Mines, and 
Mr. Hasker was appointed liquidator. Smith 
was a shareholder in the company, and he 
was sued at petty sessions, Sandhurst, on 4th 
August, 1871, for calls, and judgment was 
given against him for £341, Uie amount of 
his calls. A copy of the order was sent to 



plaintiff, and he paid £50 on account 
As the plaintiff did not pay the balance, the 
ofllcial liquidator applied to Mr. Cogdon, the 
police magistrate, for a warrant of distress, 
and on the 6th June, 1872, the warrant of 
distress was signed by the defendant Smith 
replevined the goods and brought an action, 
contending that the warrant of distwss 
should not have been issued without his 
receiving a summons to show cause against 
it A verdict was returned for the plaintiff, 
with £5 16a. damages, but % nonsuit was 
applied for on the grounds that the acUon 
having been brought against the defendant 
as a juatice of the peace, for an act done by 
him in the execution of his office, he ooght 
to have received a month's notice of the 
action under the Juatices Act; secondly, 
the action being in respect of goods seised 
under a wanant of distress, and that war* 
rant being based on an order of the Justloss 
for payment of caU% the order should have 
been set aside before the aetkm oouU bo 
commenced. 

Mr. Higinbotham and Mr. Williams tettis 
plaintiff ; Mr. Martley for the defendant 

It waa contended for the plaintiff that 
a summons to show cause why a war- 
rant of distress should not Issue waa 
necessary. The money was not payabls 
forthwith, and by section 88 of the idning 
Companies Act a summons to show cause 
must be issued in every case where mon&f 
waa payable by inetalments. It wo^ be 
necessary if It was all payable by o^e Inatal* 
ment and the section made it equally neoes* 
saiy for each Instalment The settloii no 
doubt required that the magistrate should 
be satisfied by the oath of the official agent 
that the money wasiequired, butthatevldenos 
should be given after notice to tiie share- 
holder, so that he might dispute It As to 
the notice to the defenduit he waa not sued 
for an act done aa a Justice ; the aotkm waa 
one of rqilevin, and in «udi a case notteewaa 
not necessary. As to Ihe order of Justioeo 
being quashed before the action oouU bo 
brought that could not be done, aa the order 
waa regular ; there waa no compliint against 
the order, but sgalnst the warrant iMued 
under It 

It waa contended for the defendant that 
the act waa one done aa a Juatice, and that 
prior notice of the action waa requisite ; that 
the order on which the Justice acted being 
atill In eziatMice, he could not bo sued te 
anything he did under It; that a snmmona 
to show CKOSO sgalnst the wanant was not 
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r, at the justice wai bound to act 
on the proof tendered to him by the ofRcial 
agent that the debts of the company were not 
paid. 

The authorities cited were fFarr v, TtvH' 
pkton, 8 A. J. R., 37; Kinning v, Buchanan, 
S C. B., 271; Beg. v. Oaunt, 1 A. J. R., 36; 
ffwUerv. Sfterwin, 6 W., W.. and A'B., L. 26 ; 
FlH^er V. WUklm, 6 East, 283; Gay v, 
Maihewi, 4 B. and & 425 ; Pea9e v. Chagtar, 
8B.and&620. 

Mr. Justice Babbt said that the defen- 
dant's objections could not be sustained. It 
had been decided in all the cases from 
Fletcher v. Wiikin§ to Gay v. Mathews, that 
a Jnatice of the peace who was in the position 
of defendant in an action of replevin, 
was in a different position from a Jus- 
tice who was sued for an act of his 
own. He was not entitled to the 
protection given him by t)ie statute, 
and was not entitled to a month's notice. 
The next objection was that no action would 
Ue till the order of the Justices was quashed. 
Bat the action was not based on the order at 
all ; it was for something irrespective of the 
order. It was next said that it was unne- 
cessary to issue a summons to show cause 
affainsi the warrant of distress. A close 
eiamination of section 38 of the Mining 
Statute showed, however, that the war- 
tint muat be preceded by a summons to 
diow cause, and be supported by the oath of 
the ofRcial agent that the money was re- 
quired. The verdict for the plaintiff was 
therefore right, and the rule for a nonsuit 
must be discharged. 

Rule for a nonsuit discharged. 

AtUif u e ys i Hombj for the plaintiff ; Boj 
(for Motteram) for the defendant 



Wdvisdat. July 2. 

ML PARTI JOHV HATES. 

miiUry and Natal Di$c\pline Act 1870, 
Ne. S89,.M<rf«. 2-4, 8— Habeas Oorpus— .fi^ 
gagemeiU of infant te serve — Beturn net 
iketeing that perten adminletering oath, 
fta$ an efjteer in command or a juitiee, — 
Amendwtent — Engagement held to he for 
hen^ Iff infant. 

This was a return to a writ of habeae 
toirpuet by which Mr. W. H. Fonter, the 
oommander of the Cerberus, was directed to 
bring up the body of John Hayes, a boy, and 
•how hg what cause he was detained on 
board the vessel. The return made stated 
that Hayes had entered into an engagement 

July 8, 187S. 



to serve Her Majesty for five years in the 
naval forces of the colony, and that he had 
taken the oath required by the Act No. 380i 

See previous proceedings ante p. 34. 

Mr. Duigan appeared for the boy ; Mr. 
BDling for Oaptain Panter. 

Hayes was brought up before the police 
mai^itrate at Melbourne in December, 1869, 
under the Neglected Children Act, on the 
application of his mother, and was ordered to 
bo sent on board the Nelson for three years. 
This period of three years expired in Decem- 
ber last Shortly before the period expired 
Hayes wrote. to his mother asking her 
to go to the Induatrial Schools OiRce 
and obtain tiie order for his discharge, 
in the usual way. When after the lapse of 
•oms weeks the mother went for her son, 
ghs was tdd that he had been engaged under 

the Naval and Militaiy Discipline Act to 
serve Her ICaJesty for five years ; that he had 
taken the oath of service, and that he could 
not be released. Lost term an application 
was made to the Court on behalf of the 
mother, for an order for his discharge, but 
the Court refused to interfere, as the contract 
appeared to be one for the boy's benefit, and 
there was no evidence of his having been 
made to enter into it by any duress. The 
present application was mode on behalf of the 
boy himself, the affidavits in support of it 
being made by his mother and his stepfather; 
and they alleged that he had told them tliat 
Mr. Pounds, tlie gunner of the Cerberus, 
hod tlireatened liim with a caning if he 
did not enter Her Majesty's service, and it 
was on this threat he took the oath of alle- 
giance and service. It was also stated that 
they would not allow the boy to come ashore 
to see his parents, and that he was told he 
would not be allowed to come on shore till his 
birthday, which is in August next Mr. 
Pounds, in an affidavit, denied having used 
any threats, said that for three months lie 
had given the boy instmctious as to the 
nature of an oath ; that Hayes voluntarily 
entered into the contract and knew well 
wliat he was doing. As to the allegations 
that he was not permitted to goon shore, it 
was stated that he was always allowed to go 
on Sundays and holidays till owing to his 
misconduct his leave was stopped. 

Some discussion took place on an applica- 
tion by Mr. Duigan for an adjournment, to 
give an opijortunity to anewer the allega- 
tions; but on the Court intimating that 
owing to the press of other business the ad- 
journment must be till next term, it was de- 
termined to proceed with the case at once. 
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Mr. DuioAM then ai^ved that the retam to 
the writ did not diacloee sufllcient authority 
to detain the hoy. The Act 389. section i 
enabled the Governor to "engage the serYices 
of any person§ to serve in the military and 
naval forces " of the colony. Section 3 pro- 
vided that all persons engaged as aforesaid, 
and who have taken and subscribed the 
oath afterwards provided for should be sub- 
ject to the Act By section 4^ " every person 
so engaged sliall, before he is subject to tlie 
Act, take and subscribe before some justice 
or before any commiMioned oflUcer as herein- 
after provided, in command of any vessel 
of war or corps,** the oath mentioned in 
the first schedule. He submitted that 
even if the boy did take the oath, 
the captain of the vessel was not en- 
titled to detain his body. He might be 
entitled to his services, and if those services 
were not rendered the boy might be punished, 
as provided for by the Act But there was no 
more power over him than there was over any 
volunteer. Section 8 provided for the making 
of rul'js for the employment of persons, and 
it was not shown that any rules had been 
made. In addition to that boys could not be 
engaged at aU. ThewordusedintheAct was 
" persons, ** and persons could not include 
boys. In the English shipping Acts special 
provision was made for the engagement of 
boys, and no boy could be apprenticed till he 
was 13 years old. Here they appeared to have 
engaged this hoy when he was little more than 
IL In the English marine Acts also power was 
qpedally given to engage hoys and detain 
th«m, with or without their omieiit This 
was on the principle that boys were incapable 
of entering into contracts. The contract by 
which this boy was detained could not be 
made under the Act, for an examination of 
all its provisions showed that it applied to 
men, as in one section it was provided that^ 
in the event of any person being killed his 
widow or family should be entitled to a pen- 
sion or gratuity. Even if there was power to 
make the contract it was. if not void, at 
least voidable at the option of the boy. 
Where a minor entered into a contract under 
which he was subject to a penalty, the courts 
would hold it void. It was so held in Beg. v. 
Lord, 12Q.B., 757. In this instance there were 
very severe penalties for a breach of the con- 
tract It was quite clear, also, that the hoy had 
been compelled to enter into the engagement 
by fear. He was detained in illegal custody 
on board the Cerberus at the time, for the 
period at which he was entitled to his release 



from the Nelson had long since expired. 

Mr. Justice Bakky pointed out a defect in 
the return. The Act required that the oath 
be taken before a justice or a commissioned 
officer in command of a ship. The return did 
not state tliat Captain Panter was either a 
justice or in comiuand of a ship. 

Mr. BiLLiKC— It does not api)ear that he 
is not in command. 

Mr. Justice Fellowa.— You must show 
that he is. 

Mr. Billing. —As that is merely a techni- 
cal defect and one not taken at the bar, 
the Court could allow the return to be 
annended by making the statement On the 
other points the contract was clearly one for 
the benefit of the boy. He was taken from 
the hulks, as you might call the Nelson, sent 
on board a vessel of war, disciplined and 
educated, and taught a profession. 

Mr. Justice FxLLowa.— Yes ; but does the 
Act allow that to be done ? The English Act 
expressly says that boys are liable to serve 
with or against their wilL 

Mr. BiLLiMO maintained that tlie Act ap- 
plied to all persons. ** Persons" surely in- 
cluded boys. The Court would surely take 
notice that the ser\iccs of boys as well as of 
men were required. Midshipmen served 
on board at the age of K) or 12. The 
Act was a sort of colonial mutiny Act, 
and " persons' was a word large enough 
to include boys as well as adults. As 
for the section providing for pensions to 
widows, it might as well be said that single 
men could not be employed if boys could not 
And as to being entitled to his services and 
not to his custody, if such an agreement were 
allowed, there was not a soldier or a sailor 
who could not apply for a writ of habeas 
corpus ; in fact, all the boys on board the 
Cerberus would have to be released to-mor- 
row. There was no duress in the matter of 
taking the oath at aU. The practice was 
that when a boy's time was up on board the 
Nelson he was drafted to the Gerbems, and 
asked if he would like to become a sailor. At 
the end of three months if he did not like it 
he could leave. That was what was done 
in this instance. This contract was, as 
he had said, clearly for the boy's benefit, 
and it was only where it was not for his 
benefit the Court would interfere. In Jfe^. 
9, Lord the agreement was thai the boy 
should serve his master; and further, thai 
tht mMtermightfe at his diacretloii, oeaae to 



154 



78 



AUSTRALIAN JURIST 



tmploy bim for a timt, and might dednei his 
wagM. That waa clearly not benaftdal to 
thtboj, and the Court tharefoia pannittad 
him to canoal it 

JXr. DuiOAV, in laply, maintained that the 

oontmct waa voldahle at the option of the 

bof ; and hia aetin leaving or attempting to 

leave the ■ervioe put an end to it Aninftnt 
oonU not take the oath of fealty, and aa the 
oath waa the baais of thia agreement he 
oonld not enter into it 

Mr. Juatioe Barry said that it was objected 
to the return that it waa inaniRcientk ai an 
Infant could not enter into a oontmct of this 
kind. Bnt there waa nothing on the face of 
the retom to ihow that he waa a boy, and 
therefore that objection could not preralL 
The next objection was* that it did not 
appear that the oath waa adminiatered by a 
perMm who had authority to administer it 
The Act waa to be read strictly according to 
the nsoal constniction of the words used. 
The language was lAain and dear, and left 
no room for doubt or difficulty. The oath 
to be administered waa to be taken 
before some Justice, or a commissioned 
officer in command of a vessel of war. The 
oath in this case waa not subscribed before a 
Jnatice, and it did not appear that the officer 
before whom it was taken was in command 
of a vessel of war. The Jurisdiction of the 
person competent to administer should be 
stated. As there was no doubt however, 
about the Jurisdiction of the officer, the re- 
turn might be amended. This could be done 
on the authority of the case known aa that of 
the CanadioH Primmer*, Ad. and EIL 731— a 
case of liistorical as well aa legal importance. 
Tlie next question turned on the engage- 
ment The principle on which the Courts 
acted with regard to contracts made with an 
infant was, that when an infant attained the 
age of 21, he might avoid or rat^r contmcta 
made while he wasunderage. Before he cameof 
age, if he could showthat hehadbeenimposed 
on or entropped by the presumed strength ci 
mind or greater experience of an adult he 
would not be bound. This waa the principle 
on which the Court acted in Jfeff, t. Lard, 
dted at the bar. But in that case the con- 
tract was dearly not for the benefit of the 
minor. But it was laid down in other cases, 
that if an agreement was for the benefit of 
an infant it should bind him. There waa 
nothing here to ahow that the boy had been 
toduced by any malpractice to enter into the 
agreement It waa ahown that thecontnuH 
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waa deUbeiately made, that he waa kept 
on board till he wsa instructed in the 
nature of an oath and of tibe agree- 
ment he waa about to make, and that no 
compulsion waa exercised over him. There 
were no counterbalandng inconveniences to 
neutmlise the effects of the benefit be would 
nodve from the engagement 

Mr. DuiOAir said that the officers of the 
Cerberus had refused to allow the boy to 
make an affidavit aa to the drcumstancea 
under which he took the oath. As he waa in 
court their Honours ought either to examine 
him, or direct that he ahould be permitted to 
make an affidavit 

Mr. Joatice Babbt said that the Court 
would not express an opinkm satotheafiU 
davit and would dedlne to axanliia him. 

The boy then left the court In custody of 
an oflkoer of the Cerberus. 

Attofneys : M*Kean and Wilson lor the 
applicant ; Oumer for the oOoer. 



TBI QUBIV ▼• STUBS AVD OmiS IZ FABfB 

jomrsov. 
Military tind JVkr«l Diuij^lins Aet 1870^ 
K: 889, $Mt$. 8-6.— Certiorari Hm <» mm 
§f a MiUUry (hurt, thmtgh^^ triul^ tko 
Aeft th§ proeeMm§$ are Ui§ed mnd tv- 
eerded i«i the tifiee tf the Attemejf'-i. 
Geiteral^Ommiieimied efieere are met 
eu^feet to the praeieUme efthe Aet as te 
faei or m»y nther punkhmant thmm dU* 

In thia esse an applica t ion waa made on 
Saturday last for a writ of certflomrl to have 
a sentence of a mllltaiycourt brought up 
with the view to Ita bdng quaahed. The 
sentence was one by whidi Lieutenant John- 
son, of the naval reserve, waa dismisssd the 
service, and waa fined £90 for improper con- 
duct sa an officer. It waa contended that 
under the MlUtaiy DIsdpllne Act there waa 
no power to fine an officer. 

Mr. 0. P. Smith for the rdator; Mr. Bll. 
ling for the remmndents. 

The Judgment of the Court waa now given. 

Mr. Justice Baiet said that an objection 
waa made to the application that a writ of 
eertiorari would not lie, and that the Court 
to whidi it waa directed had no kmgar the 
custody of the records. The Act provided 
that after a Court had decided on the sen- 
tence, the procecdingi were to be drawn 
up and forwarded to the Governor te 
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oonfirmatioii. Axitr tue oonftrmafcion, tha 
pffoneedima were to be ntamedto the pre- 
ddent of the coait, who ehould innemit the 
aeme to the Attorney-Oeneiml for record fai 
hIsoAoe. As the SapmneCoiirtkiiew where 
theeeprooeedingi were, end oonld oerteinly 
reach them, and canae the pesaonwhohad 
them to return them, thJa writ coold fa In ex 
parie Ma»9ert^ 1 B. lea 400, it waa held that 
the Court of Qaeen'a Bench had unlimited 
jn ri adictian orer all inferior ooarta. In that 
caae it waa atated that the Conrt had ttnnal 
Ja ri adictJon over naval and militaiy coorta, 
Admiraltf ooiirta* and othaia, to control 
them, to aee that they did not exceed the 
Jnriadleticn confeired on them. The caae, 
then, tamed on the trae conalaraction to be 
placed on the Piadpline Act of 1870^ 
Na 880. Section 8 enaeta that "all 
peiBona whooe aenricea are engafed aa 
aforeaaid, and who have taken and anb* 
aeribed to the oath herainafler pvorided, 
whether thej are repdailj or i*iTi*afii?nal]r 
emplofed, ahall, during andi period of em* 
picymentk be anbject to the proriaiona of tte 
ActandoftherBgototiona." Section 4 ataled 
" ereiy peraon 80 engaged ahan, before he ia 
anbiect to theproviaiona of thia Act* take and 
anbaeribe the oath mentioned in tf>^ adie- 
dole. Section 6 provided that the Goremor 
may appoint ilt and proper peiaona aa oflican 
to the militaiy and naval loroea of Victoria, 
and iaaoe commlMiona to anch peraon8» 
Thoa the Act ref eired to two daaMO of per- 
aona— thoae who were ''appointed," and 
thoae who were "engaged." TheConrthad 
arrived at the eondaaicn that it waa only 
peraoQg who wtra "«nMod" who were 
amenable to tne proviAong of the Ad 
to the extent that waa contended te, 
A peraon who had not taken the oath 
waa not gnbject to the proviaiona of the 
Act 80 aa to be liable to a tine. Theoathwaa 
a anbatitate te a written contract or engM(e- 
mentk and it deacribed what the terma of the 
engagement were :— "I, A.B., do awear that 
I wiU wen and truly aerve our Sovereign Iiady 
the Queen in the , f or a period of 

yearB,or nntil aooner legally diachaiged, dia- 
miaMd, or removed." No aoch oath wag 
neoeamrily to be ttfcen by an officer ; he waa 
appointed by the Governor, and held big 
office by virtne of big commigaion. The dig- 
tinction geeaeed to be thii^ that while a panNMi 
"engaged" mii^t become an officer and 
aidilit become entitled to receive a comarig- 
aion. it waa onfar in cwmaennenfie of their 
having been previooaly engaged and been 
bound by the terma of the oath that tlMgr were 



amenable to the Act ; but a peraon " ap- 
pointed," without having been "engaged," 
waa not anMnabie. It aeemed to be thought 
a auffident punialunent for an officer who 
miabehaved himaelf that he ahould forfeit 
hia commiaaion and be thua degraded, and it 
would be atiainhiig the language of the Act if 
he were held amenable to tribunala iHiidh 
have Juriadictiona only over peiaong who 
have taken and aubacribed the oath. The 
aectiona providing againat unauthoriaed per^ 
aona wearing ttie unitemay that ptrift ng 
engaged are to give up thefar aima and 
acooutrementg on ceaahig to belong to the 
corpa,that peraong engagid are nottoaell 
their arma and aoooutrementa^ all ahowed 
thedietinction b et ween penona engaged and 
peiBona appointed. There were two daaaeg 
of volnnteei% thoae "engaged" and awom, 
and thoae not engaged. Aa a neceaaaiy part 
af the engagement there muat be an oaUi, 
and there waa no evidence that the appUoant 
for the writ had taken the oath. 

Rule granted, abaolute in the tot in- 
atance. for a certiorari to quaah the aen- 



Attomeya : Pavey te the relator ; Gumer 
for the r o apondent. 



/ 



Wm ▼. TBI BAMX OP VIW aOUTS WALiai 

0fhmker U pttff mMmim mfier mmtwHy 
9f ¥XL^ uwiU eminUrmtftUUd ty meeeftor. 

Appeal from Oounty Oonrtk Ballarat 
Mr. WQUanm te appaUant; Mr. Hlgln^ 
w»A^t for roaoondentb 

Thia caae waa aigued a lew daya agOb and 
Mr. Juatice Babbt now read the following 
Judgment of the Court :— The plaintiff ac- 
cepted a bill drawn upon Um by one 
Goller, dated Uth September, 1871, pay- 
able three montha after date. The ae- 
oeptance waa in thoae worda, "Acofpted 
payable at the Bank of New South Walegi 
BaUaiat— John A. WhM." The def^ndanta 
not having fundg of the plaintiff when the 
bill became due. did not pay it at matuiUy. 
They did, however, pay it about ISmonlie 
afterwarda, and the aole queation ia weie 
theyauthoii a edtodoaop The plaintiff con- 
tenda that when a peraon makea a bill pay- 
able at hia banker'% aa here, the banker 
ia not authwi a ed to pay it ezcq^ on 
the day it becomea due. The defmdantg 
contend that the authority continuea beyond 



156 



79 



AUSTRALIAN JURIST 



that dtjr, unlcn it is ooantemiaiided. We 
tn of opinion that tht defendants* riew ii 
ooirect The object of making the billpaj* 
aUe at a banker's is that he may pay the 
amonnt in discharge of his customer's 
liabilitj. That being the object, it would 
seem ressonaUe that the anthori^ of the 
banker should be co-extensiTe with the 
liability of the customer. In Tmrner v. 
Haydoi, 4 B. It C, 1, the bill was psyaUe 
at a banker's, nnder the same form of ac- 
ceptance sa in this case. When the bill 
became due, and for 23 days afterwards, 
the scoeptois had fonds in the bsnkers' 
hands saiftdent to pay the smount The bill 
was not presented at maturity, or during the 
twenty-three following days, at the ezoiiy of 
which the bankers failed. An action having 
been brought against the aooeptora. Mr. 
Scariett for the defendants contended that 
they were not liable, as they had sustained a 
loss exceeding the amount of the bili incon- 
sequence of the Inrhu of the plaintiff bi not 
presenting it within a reasonable time after 
it became daa. The form of that objectioo 
recognises the power of the bankers 
to pay after the day of matuity, and Uie 
case itself shows that the acceptors liability 
continues notwithstanding the omission to 
prese n t the bUL In the present case the 
plaintiff continued liable, and the defend- 
ants, in pursuance of his direction writ- 
ten across the Inll, had diediaiged his 
liabUity. We think they are folly jnsti- 
fied in doing sOb and the appeal will therefore 
be dJsmisBod 

Attorn^ : J. M. Danes (for Holmes and 
Salter) for the appellant ; Farmer (for Cath- 
bert) for respondents. 



▲TLWnr ▼. CALLAOHAV. 

paid Hi m frrfatme&^Verdiet for dtfet^ 
dmni^Ko new trial on ground that JMrg 
were net directed at to pari ^ ameiunt fo- 
in§ in reepeet ^ hUU eurrentt a$ olfjsetien 
had net leen taken during triai. 

Role nifi for a new triaL 

Mr. WebbandMr. Williams in sapportof 
the mle ; Mr. Higinbotham and Mr. Lawes 
showed cause. 

The action was brought by the trustee of 
the estate of Augustus Weiaer against 
Messis. J. and K Gallaghan, to recover 
money paid by Weiaer to the defendants 
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shortly before he became insolvent The 
action was brought because it was contended 
that Weiser hsd been guilty of a fraudulent 
preference, and further, that defendants had 
received the money as agents for Weiser. 
The jury found for the d^endants^ but sa 
£806 of the amount sued for was on bills cur- 
rent, and not then dtie, the plaintiff asked 
for the new trial on the ground that the jury 
should have been told that the defendants 
were not entitled to retain tiie amount 

The Ck>tBT held that ss the objection had 
not been taken during the progress of the 
trial, the new trial ought not to be granted. 

Knle dischaiged. 

Attorneys: Palmer and Hedderwick for 
plaintiff; Gleverdon and Eggleston for 
defendants. 

TBI QUmr V. OAUVT IS PABTI VBVMUOm, 

ThietU Pretention Statute 1865, No. 250, 
teet, 4.— i!rr tertiee «f netiee, the ojfiee tf 
a Waterworks Chmmiseien i$tke usual place 
of aM!0— Msndamus to juetieee to hear 
complaint, issued. 

Rule ni^ for a mandamus to compel tiie 
justices at Ballarat to hear a complaint by 
John Drummond, thistle inspector of the 
shire of Buninyong, sgainst the BaUarat and 
Ballarat East Water Commiasion, for neglect- 
ing to cut down thisties on their lands after 
theyhad received notice to doso. The Act sec. 
4, required that notice to cut down th^tles 
should be served upon the owner, lessee, or 
occupier, or left for him at his usual or last 
known place of abode. In this case the 
notice was served on the rate collector of the 
commission, at the oiRce in Ballarat The 
commission is a corporation under the Water- 
works Statute, and it was contended that 
the service of the notice was not sufficient 
Mr. Gaunt agreed with the objection, and 
refused to hear the esse, and the mandamus 
was asked to compel him to hear it It was 
contended that the notice should have been 
left with the secretsiy of the commission, 
and not with an inferior officer. 

See preWous proceedings ante p. 20. 

Mr. Williams for the relator ; Mr. Higin- 
botham for the respondent 

The Ck>uBT held that the office of the cor- 
poration came within the description <d usual 
place of abode, and that service on an officer 
there was sufficient 

Rule absolute for a mandamus. 

Attorn^ : Macgrcgor, Ramsay and Brahc 
(for Hardy and Madden) for the relator; 
Farmer (for Cuthbcrt) for the respondents. 
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Thubsdat, July 3. 

. fU QUBar T. PATBICK PBBr»BBOACT. 

Ar $ m InMt/€§iu>y StMhae 1870, A>. 870, 
teets. 26, 80.— ^M oriier under sect. 80^ 
eMt^rwifff tko ejfjmntwisiU tfm tnntee^ i$ 
mifieimti^ antkeniiaited k^tketml tftU 
Ctmii^ witk9tU pretf §f the ai§nUwre «/ the 
chief eUrhr^But suek Tier is nepre^ ef 
tegwertrmtlen er ef the facts sf echick « » 
•riier ef ee^meetreilmii isetiimete^Cewtle' 
iimifersettiiii§ fire tea hemse fcith intent 
te d^rmid the trustee, fuusked. 

Spedal ciM stiitod bj Mr. Juttioe Fellowi 
for the opinkm of the Court. JThe priaoner 
was tried at the Melbourne Criminal Seviona 
for letting fire to a house with intent to de- 
frand, and it was attempted to be shown 
that the house belonged to the trustee of 
his estate (which had been sequestrated in 
the Insolvent Court). There was no proof of 
the sequestration beyond a oopjof the order 
appointing the trustee, and it was objected 
that this was insaffident 

Mr. 0*Loghlen for the Crown ; no appear-' 
anoe for prisoner. 

The Court Rave Judgment on the objection. 

Mr. Justice Babbt said,— In this case an 
order under the Act No. 879, Sec 80; that 
"the appointment of James Bibbj in 
the place of John Goodman, the assignee 
named in the order for sequestration, 
be confirmed,** was put in evidence. The 
order pmported to be signed bj the chief 
dark, whose aignatnrs was not proved. 

It was objected that snch proof was neces- 
sary. Section 80 makes the original as well 
aa a copy admiaaible in evidence. When a 
copy is used it most be signed, and also 
certified by the person signuig to.be a 
copy. But when the original is used, 
as in tlie present case, it could not 
be certified to be a copy, and nothing 
beyond the seal of the court is requisite, of 
which the Court takes judidal notice (Sect 
8). That objection, therefore, fdiis. It was 
also objected that the order, though ''con* 
dusive evidence that such trustee has been 
duly appointed and confirmed, ** is not any 
proof of the sequestration or of the facts of 
which (under Sect 28) the order of sequestra- 
tion is evidence. We adopt this construc- 
tion, and are of opinion that the order ope- 
rates merely as an unimpeachable transfer 
of the insolvent estate, and of all rights be- 



longing to it from the assignee named in 
the order of sequestration to the trustee named 
in the order of confirmation. In that sense, 
and in that sense only, is it "condusive 
evidence that such trustee has been duly 
appointed and confirmed.** Were it other- 
wise, an unreasonable distinction as regards 
the proof of sequestration would exist be- 
tween insolvendes in which the assignee is 
allowed to administer and those in which a 
trustee is elected or appointed. The credi- 
ton are not compelled to have a trustee. It 
is optional dther to allow the assignee to 
continue, or to displace him by a trustee. 
(Sees. 53, 54.) If the assignee continued un- 
displaced, the sequestration and the facts to 
support it could be proved under Sec 26^ and 
it would be open to the prisoner in 
such a case to impeach the validity 
of the proceedings. Under that section 
the order is suifident but not condusive, 
evidence, while (if the aigument for the 
Crown were adopted) the very same proceed- 
ings could not be impeached if the creditors 
chose to have a trustee, because under Sec- 
tion 80 the order is conclusive evidence. 
There is manifestly no reason for such a dis- 
tinction, and as it is dearly our duty to put 
such a construction upon the enactments as 
will make the whole harmonious and uniform 
in all cases, rather than allow their effect to 
be dependent on the will of the creditors, 
we are of opinion that where a trustee is ap- 
pointed or elected the proof, under Section 80, 
of that appointment or election is not a sub* 
stitute for the proof (under Section 28) of the 
sequestration and of the facts antecedent to 
it but is supplementaiy or additional only. 
The conviction must therefore be quashed. 
Attorney : Gumer for the Crown. 



Bl CHAS. PERCIVAL PUICELL. 

AtterHCjf—Actinf us cemmissieiter Jer tuk* 
iHf afiiueUs u/ter letttin§ district te 
which his cemmissiou wits rrstrieted — 
Cbrrf husjurisilictieu, theegh the eemmiS' 
sieuer euts net uctief us uttemty^Uespen' 
dent tisited urith costs ef relt. 
This was a rule nisi calling on Mr. PuiceU, 
an attorney of the court, to answer an 
aflldavit From the affidavit it appeared 
that a bill of sale was given by a person 
named Hogan to Thomas Hillary. The 
affidavit verifying the bill <tf mle was sworn 
at Ballant beifore Mr. Purcell as a couimis- 
sionar of the Supreme Court for taking 



158 



80 



AUSTRALIAN JURIST 



•Adftvits. Snbflaqnetitly, an execution wm 
taken oat by another peraon against Hogan, 
and then Hillary claimed the goods under 
his hill of sale. An objection was, however, 
made that the hill of sale was invalid, as the 
affidavit was not sworn before a commis- 
sioner of the court Mr. Porcell was 
examined, and said that he was a commis- 
sioner, but had left the commission at 
Wood's Point An examination of the 
records in the prothonotary's office, how- 
ever, showed that in 1850 the Chief 
Jnstice appointed him a commissioner 
during his residence at or near Mel- 
bourne, and it was therefore held that his 
commission ceased since he left Melbourne. 
The result was that Hillary lost the benefit 
of his bill of sale. It was said that Mr. Pur- 
cell still kept over his office at Bollarat a sign 
that he was a commissioner for taking affi- 
davits. In reply to these statements, Mr. 
Purcell denied that he said he left his com- 
mission at Wood'ji Point What he said was 
that he had lost it there ; and so, in fact, he 
had. He supposed that he had read his com- 
mission when he got it ; but he always be- 
lieved that it was a general commiiision, and 
not limited to his residence at or near Mel- 
bourne, lie had been appointed a commis- 
sioner in 1850, without any solicitation on his 
part In 1885 he left Melbourne for Wood's 
Point and subsequently removed to Ballarat 
But during all that time he had no susindon 
that his commission had been limited, 
otherwise he would liave applied for a new 
commission at Wood's Point and at Ballarat 
He first became aware of the limitation on 
the 20th October last, and he had not acted 
OS a commissioner since that date. He wrote 
to the Chief Justice and the prothonotaiy 
asking for a renewed commission, but had 
got no answer, and he only kept up the sign 
pending the receipt of an answer. 

Mr. Higinbotham appeared for Mr. Purcell ; 
Mr. Williams for Hillary. 

Mr. HiGUSBOTHAM ssid he did not know in 
what capacity Mr. Purcell was brought before 
the Court If he was brought as an attorney, 
he had certainly not acted in that character 
in this matter ; and if it was as commis- 
sioner, he apprehended that the proper tri- 
bunal to deal with Mr. Purcell was the Chief 
Justice (by whom he had been appointed). 
But apart from that* Mr. Purcell had not 
been guilty of any misconduct It was a 
natural mistake that he hod fallen into, and 
it was quite sufficient punishment to him to 
have been compelled to come here and an- 
swer the charge. The Court would not com- 
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pel him in this summary way to make good 
any Jam Mr. HiUary had sustained, ^liat- 
ever tlie loss was, it could be recovered by 
an action in the usual way. 

Mr. WiLUAXS said that his client felt it 
his duty to bring the matter under the notice 
of the Court, and leave the Court to say 
what should be done. Although Mr. Puroell 
might not have acted as a commissioner since 
October lsst» he certainly had the sign over 
his office. 

Mr. Justice Babbt said the only qnestkm 
appeared to be whether the respondent, who 
was an attorney of the court could be reached 
as a commissioner. In the case of Be Blake, 
ao li. J., Q.B. 32, the Lord Chief Justice said 
that an attorney was amenable to the Jurisdic- 
tkMi of ths courts altlioiigh the misoondoct did 
not simply anse m a matter between attorney 
and client Where an attorney was sworn 
to be guilty of any gross fraud (even although 
he was not as an attorney), the court would 
not allow such fraud and dishonesty to be 
committed by any of its officers with im- 
punity. The expUination given by Mr. 
Purcell showed that he had been guilty of 
great carelessness and remissness to say the 
least ; but the Court was not disposed to 
visit it more severely than the applicant 
appeared to desire. He would therefore 
be directed to pay the costs of the rule, and 
give an immediate undertaking to have the 
sign taken down. 

Mr. Higinbotham said the sign would be 
taken down. 

Attorneys : Mocgregor, Ramsaj and Brahe^ 
(for Hardy and Madden) for the applicant ; 
Bayncs for the respondent. 



THE QUSBN V. BELCHER EX PABTB GILBEE. 

MiniMff Statute 1886, Ko, 201, $eet. 180.— Cer- 
tiorari — Warden hai no jiiritdietion over 
a defendant nrho Mas not been eereed, if 
there he no order for fkhttitnted eerviee. 
Kale ni$i for a certiorari to bring up an order 

of the warden at Foster with the view of 

having it quashed. 

Dr. Mackay and Mr. ViUeneuve Smith 
showed cause ; Mr. Higinbotham and Mr. 
M'Farland in support of the rule. 

Dawson and seven others, residing at 
Stockyard Creek, Wm. Gilbee and tliree 
others at Melbourne, W. H. Parr, of Port 
Albert and the Golden Age Company 
(Limited), were summoned before the warden 
for compensation for tresposs on a chiim of 
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Griffiths and otben. known as the Great 
Uncertainty Claim. The warden foand that 
Dawson and party had encroached, atid 
made an order against them for £1,000 and 
£91 16s. costs. Gilbee had not been sen-ed 
with the sammons, and he therefore applied 
to have the order quashed. 

Dr. M ACKAT offered to allow the proceedings 
against Gilbee to be stayed, and to pay the 
costs, and to give an undertaking that he 
should not be pressed for any part of the 
snm. 

Mr. HioiiTBOTBAM Said he was instructed 
not to accept the offer. 

Gilbee in his affidavit swore he never saw 
the summons till the 1st January, 1873. (The 
decision of the warden was given on 7th 
December, 1872.) He was not served with 
the summons ; it was never left at his resi- 
dence, or place of business ; that he never 
authorised any person to accept service or 
appear for him. In answer to this, it was 
sworn by Mr. J. D. Emerson, solicitor, that 
when the case was called on at Foster, ser- 
vice on all the defendants except Gilbee was 
proved. The defendants' attorney objected 
that service was not proved on all the de- 
fendants. 

The counsel for the complainant said that 
every attempt had been made to find Gilbee, 
but he had left the district ; that he was in 
the same interest with the other defendants, 
and he undertook that execution should not 
issue against Gilbee. The warden held that 
service was sufficient* and the case went on 
to a hearing. 

It was contended for Gilbee that the 
waiden had no Jurisdictfon to make tht order 
against him in his absence, and it must be 
quashed; that the order as a whole was 
bad, and could not be amended ; and that, 
if it was quashed as to him it must be 
quashed as to the others. On the other 
hand, it was contended that the service was 
sufficient to bring all parties interested in 
maintaining the defence beforo the Court» 
and under the rules under the Mining Statute 
service could be dispensed with ; and the 
warden hero, after taking evidence, decided to 
dispense with service on Gilbee. It was also 
contended that proceedings could not be 
romoved from the warden's court by etrUoran 
to the Supreme Court, certioraTi having been 
taken away by the Act The warden had not 
exceeded his jurisdiction at all, and the 
Court would not interfero with his discrotion 
as to what might be deemed good service. 
At all events the order as against all the de- 



fendants except Gilbee was good, and as an 
order may be bad in part and good in part^ 
the Court could strike out the bad part and 
leave the others. 

Mr. Justice Babbt said that the Court had 
arrived at an opinion on all the points but 
one— namely, whether the order could be 
quashed as to part. On the others 
they had no doubt Gilbee said distinetir 
that he was not served with the summons, 
and this was not contradicted. Until he was 
served no one could appear for him, or re- 
present him at the hearing. Thero was no 
order for substituted service. That he had not 
been served was apparent from the excuse 
given, that he could not be found, as he had 
left the district He had never authorised 
any one to represent him, and therefore he 
could not be bound by the appearance of the 
other defendants. For the reasons given in 
Th€ Queen r. Heron, S Viet. Mejk, L. 106 ; S 
A. J. R. 110, In which a similar question 
arose, the Court was of opinion that the ser- 
vice was not good. It was said that the war- 
den had dedded on Uie sufficiency of the ser 
vice, but the Court could not agree with that 
The warden had deariy no Jurisdiction to 
make the order against Gilbee in his absence, 
but the question remained whether the deci- 
sion could be maintained against some and 
quashed as to the other defendants, and that 
point the Court would further consider. 

Attorneys: O'Hallaran for relator ; J. D, 
Emerson for respondents. 



SBIBI OP BUKOAmn T. THE BALLABAT ABO 
BALLABAT BAST WATEB C0XXIS8I0V. 

Skirei StatnU 1869, Jr#. 868, $eet. 900.— 

ValMmti0n — Improved land wMeh eauld n§i 

h$ let at a pi^, eemee within the laet 

preHio, and U te he valued at net left 

than 5 per eent, en fair capital vahie» 

Appeal from petty sessions, Ballarat East, 

against an assessment on the p r o pe rty of ^e 

Water Commission within the shire of 

Bungaree. 

Mr. Williams for appellanta^ Mr. Hlgln- 
botham for respondents. 

The Bungaree Shire Council had sssnssnil 
the property of the commission at £8^000l 
The commission appealed to petty sesslong 
ai^ainst the assessment, and the valuation 
was reduced from £8,000 to £730. Against 
this decision the shire council ap- 
peided. It was proved by the council 
that the commission held 8,000 scrag of land 
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in tht ihlre of Bnngaree, all fenced in. The 
land was stated to be the best land in the 
distriotk along narrow strip, in some parts a 
mile wide, in others a chain and a half wide, 
and five miles in length. The land could bo 
divided into paddocks, and there were a few 
booses belonging to the commission on it 
There were three dams— 110 acres, 00 acres, 
00 acres; the reservoirs were connected by 
water channels, and water distribated from 
Kirli's Dam by pipes. About half -a-mile of 
pipes were in the shire. Dmmmond, the 
rate collector, valned the whole of the water 
scheme at £L3,000 a year,- and allowed over 
88 per cent of that for wear, tear, and work- 
ing expenses. The whole p i o pe ity would let 
at £18,000 a-year, and that part of it in 
Bnngaree was worth £8,000. The land was 
worth £10 per acre nnimproved, and £80 
per acre now. He did not value the pro- 
perty of the commission outside the shire. 
The water was not used in Bnngaree, bat 
was supplied to people at Ballarat and Sebas- 
topd, who paid nearly all the revenue. The 
land was estimated as worth lOs. per acre 
per annum. Against the council's evidence 
the secretary of the commission said that the 
whole revenue was only £12,000. the working 
expenses were £i246b the total amount of 
interest £7,090. The amount expended on 
the reserves at Dungaree was £4S,000, and 
the balance of £170,000 in Ballarat and 
SebastopoL The annual value of the works 
in Bungaree was £8,290. Mr. Fisken and 
others said the land was worth 5s. per acre 
for pastoral purposes, and the fair capital 
value £8 per acre, including the fencing, but 
not including the water reservoirs. The 
area of the reservoirs in Bnngaree 
was 2.922 acres, the mains extended 
through 80 miles at Ballarat and SebastopoL 
The police magistrate reduced the ae s ew 
ment to £790^ *' being the net annual value of 
the land apart from the water scheme.*' 
Section 200 of the Shires Statute provided that 
the assessment should be computed at the 
net annual value ; that is to say, at the rent 
at which the same might reasonably be ex- 
pected to let from year to year, deducting 
tenants' rates and taxes, cost of insurance, 
and other expenses, provided that all rate- 
able ptopeity which shall not since its alien- 
tion frcran the Crown, have been improved by 
building or cultivation, &c., shall be computed 
as of the annual value of 6 per cent on the 
fair capital value of the fee-simplo ; and all 
other rateable property shall be computed as 
of an annual value of not less than 5 per 
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cent OB the fair capital value of the fee 
■fanple. It appeared to be conceded that 
•ven on the basis fixed by the Justices, the 
assessment was 10s. too little^ and that 
therefore, the case must be remitted. 
It was submitted also that the basis was 
wrong, that the land could not be considered 
apart from the water scheme, and that at the 
least the council was entitled to 6 per cent 
on the fair capital value. 

Mr. Justice Babbt said that the statute 
provided three methods of making the com* 
ptttation— first what the land would let for 
from year to year ; second, if the land was 
unimproved, the valuation should be 6 per 
cent ; if odier rateable property, as at an 
annual value of not less than 6 per cent The 
first rule did not apply, for it appMired that 
this property oouU not be let at a profit and 
it could not be expected that a philanthropic 
individual would come forward for the bene- 
fit of the public and carry on the undertaking 
at a Ices. Nor was it unimproved land, and 
therefore the second basis could not apply. It 
must therefore be considered as " other rate- 
able property, and the valuation must be not 
less than 6 per cent on the fair capital value. 
This property was not computed at that rate, 
and no reason had been given why the 
justices had arrived at the decision they did. 
Mr. Fieken said he valued the land only 
as for grazing purposes, without reference 
to the additional value acquired by the im- 
provements. But that was not a proper 
estimate. The land seemed to be of a peculiar 
kind, and certain improvements had been 
made on it On the general fironnd that the 
assessment should be on the fair capital 
value ci the fee-simple of the ground the 
appeal would be allowed. 

Mr. HioiVBOTHAM asked how the magis- 
trates were to ascertain the fair capital 
value. 

Mr. Justice Fellows.— Let them take the 
whole scheme and see what it would fetch if 
sold. 

Mr. HioiVBOTHAV underrtood that the 
magistrates might take the whole scheme 
and apportion the value in each district 

Mr. Justice Babbt said it was unnecessary 
to decide that now. Their present decision 
was taken on the fact that the bosis that had 
been acted on was erroneous ; the improve- 
ments made on the land should have been 
considered. A fair way of assessment would 
be what the land as improved would sell for. 

Appeal allowed ; case remitted to the 
justices to be reheard. 
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▲ttorn^s : Ifacgregor, Bammj and Brahe 
(for Hmrdy ood Madden) for the appellants ; 
Fanner (for Cathbert) for respondent. 



iment be at less than £400. The appeal 
will therefore be dismissed. 

Attorneys : 0*Hal]oran for appellant ; 
M*Kean and Wilson for respondents. 
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nanaxt ▼. the mayor, &c., of bast ooLuirG- 

wooa 

Bor^ngki SUtnts 1869, Ad. 359, $eet. 208— 
Last pmtim otmriiei the wMe $eethm, «• 
that n htmse in a hormtfh mM§t he rated 
at not leu than B per eeat en capital value, 
tke^gh it would net predaee ee m^ick rent. 

Appeal from pettj sessions, Ck>l]ingwood, 
affa^t an assessment of the property of Mr. 
Bennett for the bon^h. 

Mr. O'Loghlen for the appellant ; Mr. Dni- 
gan for the respondents. 

Mr. Jnstioe Barbt delivered the judgment 
of the Ckmrt. He said,— This was an appeal 
from a determination of jnstiees in petty 
sessions dismissing an app«d against a rate. 
The appellant was rated at £100 as the oecn- 
pier of a house and land. He appealed under 
section S16 of the Boroui^ Statute, and 
contended that he ought to be assessed in 
respect of the property " at the rent at wUch 
the same might reasonably be expected to 
let from year to year, free of rates and taxes, 
and deducting insurance and other expenses 
allowed by the Boroughs Statute." The pro- 
perly in question had been improved since 
its idienation by the Grown by building, cul- 
tivation, and endoture, and it was proved 
before the justices that "the fair capital 
value of the fee-simple" was £8^000. On this 
evidenoe the Justices dismissed the appeal, 
and we are of opinion that they were light 
in so doing. The appellant's contentum 
as to the proper mode of rating im- 
proved property is correct, and if he 
had appealed on the ground that he 
was rated too low it would have been 
necessary for the justices to ascertain the 
rent at which the property might reasonably 
be expected to let from year to year. But 
he appealed because he was rated too high, 
so that the only matter for inquiry by the 
Justices was whether such was the case. On 
the facts proved he could not have been 
rated at less than £400, because the latter 
part of the proviso to section 206 requires 
all improved property to be assessed at not 
less than 6 per cent on its fair capital valne^ 
which in this instance is fomid to be £8.000. 
If a larger rent than £400 could be obtained 
that laiger amount would be the rateable 
value, but under no drcnmstances could the 



o'dowd avd 0THEB8 (appbllaxts;, o'dohebtt 
(bxspondent). 

OMHmoJi School — Agreement betnreen com* 
mittee and magter prodding one month* g 
notice of dismiseal, and referring to sect. 
14 rf Education Act, No, UO^DismiitaZ 
not mnetioned hy Board of Education — 
Magter not entitled to damagee begond 
the montVgpag or notice. 

Appeal from County Court, Belfast 
Mr. Higinbotham and Mr. Hood for appel- 
lants ; Mr. Walker for respondent 

The plaintiir was Daniel 0*Doberty and the 
defendants the Rev. Patrick O'Dowd and 
Messrs. P. Keams, James Sullivan, Edward 
Dolton, and John Howard, the local commit- 
tee of the common school Na 95. The 
plaintiff alleged an agreement with defend- 
ants, by which he undertook to serve as 
head teacher of the school until his employ- 
ment should be determined by one month's 
notice in writing, and by which it was pro- 
vided that the employment should not be 
terminated wittiout tlie sanction of the Board 
of Education, and he alleged that he had 
been dismissed without the notice. The 
cause was heard at Belfast on tlie 6th Marcht 
1873b before Judge Skinner and a jury. At the 
trial it was proved that 0*Doherty made an 
agreement with the then load committee of 
the school on 4th January, 1869. Tlie mem- 
bers of the local committee were the Rev. 
James Parle, Rev. Ridiard Ellis, Wm. Bar- 
rett, Edmund Oleeson, James Sullivan. The 
agreement provided that he should act as 
head teacher, be paid such salary as was al- 
lowed by the Board of Education, and 75 per 
cent of the fees, and that the engagement 
might be terminated by a month's notice on 
either side. At the foot of the document was 
printed in red ink a reference to section 14 
of the Common Schools Act :— " Provided 
that no teacher shall be appointed to or dis- 
missed from such school whose qualifications 
shall not be approved of or dismissal sanc- 
tioned by the Board of Education." The 
members of the committee who had appointed 
plaintiff had all either died or resigned before 
his dismissal This dismissal took place 
in 1872L For some time there had been 
differences between plaintiff and the oommit- 



162 



82 



▲V8TRALIAN JUBIST 



tee, who on the 6Ui June passed a leeolntion 
that plaintiff shoald reoeive a month's notice 
to go. On the 10th June Mr. 0*Dowd wrote 
to plaintiff— "By order of the Local Ck>ni. 
mittee of School Xa 00. 1 have to inform yon 
that on account of the objectionable coarse 
yon have for some time back pnrsned, yonr 
senices as head teacher will not be required 
after the 10th of next month (July)." The 
Beard of Education, however, refused to 
sanction the dismissal, and a long corre- 
spondence took place between the board and 
the committee. It ended by the committee 
disconnecting the school from the board ; 
and on the aist October Mr. 0*Dowd in- 
formed BIr. O'Doherty that the school was 
about to be closed for reiwiirs, and reanest- 
ing him to remove bis property ; and on the 
10th November Mr. 0*l>owd wrote, stating 
that he had been informed that O'Doherty 
expected to resume teaching as soon as 
the repairs were finished, and stating 
that as the school was no longer in 
connexion with the board, he must not 
entertain such expectation. Defendant 
remained idle from the 3l8t October till Ist 
Januaiy, 1873^ when he received an appoint- 
ment under the new Schools Act The juiy 
Rave a verdict for pUiintiff for £100 damoges, 
and defendants appealed, on the ground that 
they had made no contract with the plaintiff, 
and if they did, they had complied with it 1^ 
giving him his month's notice to go. It was 
uiged that one set of persons were not liable 
for the contracts of others. Then was only 
one of the present defendants who was in 
oiRoe at tlie time of the contract Tlie de- 
fendants might be liable for any servi<*es 
that they accepted, but they were not liable 
for a breach of the contract by dismissing 
him—^lfaHV, JenktH4on, 25 L. J., Q.B. IL The 
breach of the agreement rolled on wos under 
tlie 4th clause, but the breach proved was 
dismissal without the consent of the board. 
Even on that the defendants were not liable, 
as that was only a matter between the 
oommittee and the board, not between the 
oommittee and the plaintiff. If be got any* 
damages at all it should be the salaiy for a 
month. For the plaintiff it was submitted 
that the plaint gave a sufficient notice of the 
cause of action. Plaintiff was entitled to a 
month's notice, and also to retain his place 
till the Board of Education sanctioned his 
dismissal. The provisions of the statute 
were engrafted on the contract by reference 
and formed an essential part of it and 
could not be dispensed with. Whether the 
defendants were liable on the contract was a 

July 15, 1878. 



question for the Jury. It was time that the 
plalntirs engagement with the old com. 
mittee ceased, but the new committee, by 
continuing Us services, continued Uiem on 
the same terms as at firat As to the excess 
of damages, that was not a ground for appeal. 
The cases dted as to liabilities of one com* 
mittee for the contracts of another were 
FmrmoM v. Oakford, 20 L.J., Exch. 400; 
Huhmm v. Cawleif, 27 L.J., Exch. 205; BeuUm 
V. OoUifer, 4 Bing. 900, Lindley on Partner- 
•hip (2nd ed.), 402; Wil^ardv. Wood, 1 Eq>. 
1112. 

Mr. Justice Basrt, after ledtlng the facts 
of the case, said that even assuming the de- 
fendants liad mode tlie agreement which 
formed the basis of the action, and were liable 
for contracts entered Into by their predeces- 
sors, the question remained whether tliey had 
not fulfilled the ogreement Clause 4 of the 
contract provided that the employment 
might be terminated by a month's notice. 
That ^ogreement appeared to have been com- 
plied with, and the phiintiff did receive the 
notice he stipuUted for. It was said, how- 
ever, that the reference at the foot of the 
agreement to sect 14 of the statute ren- 
dered necessaiy the assent of the Board 
of Education to the dismissal That formed 
no part of the ogreement made between 
the plaintiff and the committee ; it only 
showed the relations between the committee 
and the board. If the committee were not 
subordinate to the board, and declined to act 
on its recommendations, it might be punished 
by the subsidy being withheld. It was proved 
that the defendants had complied with the 
conditions of the contract as to giWng 
notice, and the appeal would therefore be 
allowed. 

Appeal allowed with costs, and coste of 
the trial to be taxed by the prothonotaiy, tlie 
determination of the Coun^ Court reversed, 
and verdict for defendants to be entered. 

Attompys : dcvcrdon and Egglcston (for 
Bayly and Powling) for apiKllnnts ; Dickson 
and Wataon (for Fletcher) for respondents. 

Satubdat, July 6. 

WERE V. aiUSTOX. 

3>iF Trlal^Verdiet iHCoHHiftvnt it^fudittg 
that plniHTiffhnd cxaedcd hi$ rtMikonIg, 
hit that drfchdant had not ditetaimed 
frithiH reafonahle timr, and vt?rdiet for 
deftHdant, 
See previous jutlgment ante p. dSk 
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This was an action to recover damages for 
breach of an agreement for the purchase of 
mining shares. In Augnst, 1872, the de- 
fendant, who resides in Sydney, telegraphed 
to thephiintiffs in Melbourne to purchase 100 
shares in tlie Unstler^s Tribute Company at 
discretion. The price was then from 5Ss. to 
00s. ; but on the same day and the next day 
the price rose, and plaintiffs bought 50 at £S 
and 60 at £5 5s. Tlie price subsequently 
receded ; the defendant^ after a delay of some 
weeks, refused to take delivery. The Jury 
found that the plaintiffs had not exerdied 
the discretion entrusted to them properly, 
but at the same time also found that the 
defendant had not signified his disappiOYol 
of their bargain with sufflcient promptitude. 
They gave a verdict for defendant ; plaintiffs 
moved for a new trial, on the ground of the 
verdict being inconsistent, that as the defen- 
dant hod not signified his disapproval at on 
earlier date, the verdict should have been for 
plaintiffs. The case was argued on Friday, 
and the Court now gave judgment 

Mr. Wrizon and Mr. Cock for phiintiff ; 
Mr. Williams for defendant 

Mr. Justice Babbt said that the Court had 
reluctantly arrived at the conclusion that 
there ought to be anew trial The verdict as 
it stood could not be supported. 

Rule absolute for a new trial ; no costs of 
the last trial, nor of ths rule. 

Attorneys : Smith and Emmerton for plain* 
tiff; Kidston for defendant 

HODGSOH V WELLWOOD. 

^ccimeHt^Kenwit wkers title for talue 
made h^ d^endanti frem plaintifi doner 
— JVfeir trial granted on diteovery that 
drfendanff deedi did not corer the whole 
land. 

Rule nhi for a new trial. 

Mr. Wrixon and BIr. Williams in support 
of the rule; Mr. Billing and Mr. Gilchrist 
showed cause. 

The action was one of ejectment brought 
by Miss Frances Hodgson and Mr. J. W. 
Thurlow against Mr. Wm. Weliwood, to 
recover possession of land at the comer oi 
George and Condell streets. The land in 
question had, according to the plaintiff's 
story, formerly belonged to J. W. Thurlow. 
lie sold it to Joseph Hodgson, a brother of 
Miss Hodgson. In 1843 Joseph Hodgson 
exe<:uted a memorandum requesting Thurlow 
(wlio held the legal estate) to convey the 
allotment to Miss Hodgson. This convey- 



ance was not registered till 1803. Previous 
to this (namely in 1855) Thurlow had signed 
deeds of the land to three persons, through 
whom the defendants claimed the land. At 
the trial, tlie defendant having proved this, 
Mr. Justice Felloii's nonsuited the plaintiffs. 
It was subsequently ascertained that the 
deeds to the defendant only covered part of 
this land, and that a portion was not in- 
cluded in them. On this ground a new trial 
was applied for. 

The Court granted a new trial, the costs 
of the past trial and of the rule to abide Uie 
event. 

Attorneys: Trollopc and Wilmoth for 
plaintiff ; M'-Kcan and Wilson for defendant. 



TUEHOAT, JULT 8. 
THE Ql'EEX V. COPE, IK RE 3I00RE V. WHITE. 

Common Jjane ProtrdHrc Stat, 1805, Ah, f 74, 
ttert. 303, d'O^Jtith nm for prohibition, 
frith tttitif of proceed! ngn — RmIo n\Ahf 
Omrt to rrgeind littter part of rnlr, retnrn' 
able before judge in ehambers — Pag of 
week mimt be interted in rnle — Aii etag if 
proeeedingt where twedag$notiee of motion 
not given, nnle$M in emergeneg — Adjonrn* 
mentfor antwering affidatit$, 

Mr. HoLROTD referred to this case, in which 
the Court on Saturday had granted a rule sM 
for a prohibition to restrain the judge of the 
Court of Mines, Ararat, from enforcing an 
order requiring the defendants, White and 
party, to deliver up possession of some 
ground at Stawell to Moore and party. He 
submitted that the Court dught not to 
have granted the rule mmI Tlie object 
of the api)licant for rule was to hang up 
the proceedings till September next 
In the meantime, leases would be issued 
by the Govemor-in-Council for the ground 
in dispute, And that might naturally 
affect the relations of the parties. This 
object would b* attained by keeping 
the .proceedings dragging on till after 
the lease was issued. He wished now for a 
rule to rescind or alter the rule mmi, and his 
application was supported by an affidavit 
which he would read. 

Mr. Justice Babrt said that the application 
before the Court on Saturday was based on 
aflidavit which stated that White and party 
sued Shelton and party in the Warden's 
Court (a friendly suit) for possession of the 
ground. Tlic warden gave a decision in 
favour of the phiintiffs. In September, 1879; 
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there was a suit of Jlioort and party v. White 
and party before the warden. The warden 
dismissed the case, holding that the de- 
fendants were not in illegal possession of the 
ground. From that decision there was an 
appeal to the Court of Mines. The judge 
thought there was no case against the de- 
fendants, but reserved a special case for the 
opinion of the chief judge. After the chief 
judge decided on these points, the judge, 
instead of hearing the defendants' case, gave 
his decision, and shut out the defendants 
from making any defence. 

Mr. lIoLUOYD said that the facts were not 
at all in iacconlance with this statement. 
The judge did not say he was inclined to 
nonsuit the phiintiiTs. The whole statement 
that tlie defendants applied for a nonsuit 
was false from beginning to end. On the 
contrar)', the defendants had most certainly 
closed their case before any queiUons were 
reserved 'for the chief judge. Ue said this 
with the more confidence, as he and liis 
friend Mr. Trench were present at the hearing 
of the case at StawelL 

Mr. Justice Daruy was not a\i'are of any 
practice whidi would allow of a rule nisi 
being set aside in tliat way. Whatever cause 
bad to be shown could be shown against 
making the rule absolute. 

Mr. UoLKOYO replied that the Court liad 
control over its own orders. If the Court 
would order tlie rule nul to be argued 
this term, the plaintiffs would have no 
objection. 

Mr. Justice Barrt.— We can*t do that, as 
we have no jurisdiction. The rule nmi is re- 
turnable next term, and we can't make it 
returnable before that. 

Mr. IIoLROYD said that this was an extra- 
ordinary case. The Court had general con- 
trol over its own rules. If this rule was to 
stand over till next term, great injustice 
would be done. If the Court would hear the 
affidavit he liad, it would see what the facts 
were. It would commend itself to the com- 
mon-sense and justice of the Court that the 
case should be heard at once. If it was not 
heard now, the right of the parties might be 
altered. 

Mr. Justice Wiluasis asked if notice had 
been given of the application. 

Mr. UoLROTD.— There was no time to give 
notice. 

Mr. Justice Barrt inquired if any prece- 
dent could be shown for this application. It 
was against the usual practice of the Court 

July 15, 1873. 



to rescind a rule nisi before it was made re* 
tamable. 

Mr. UoLROYD replied that tlie Court could 
initiate a new practice if it chose. In a case 
net long ago in the insolvency jurisdiction, 
it bad established an entirely new practice. 
The Court then said that there must be some 
means cf doing justice. 

Mr. Justice Barrt.— In this case the rule 
will come on in its reguhir course, and 
whatever objection you have to it may be 
made then. 

Mr. lIoLuoTD was perfectly willing to argue 
the rule next term, if the Court would not 
make it a stay of proceedings. If an injunc- 
tion were granted ex parte, theCourt wouldset 
it aside irrespective altogether of the merits 
if it found it had been imposed upon, and 
here there could be no doubt that a number 
c^ untrue statements had been made to tlM 
Court This was the first week in July, and 
the case would be hung up tfll September. 
If the Court would only look at the affidavit, 
it would see that a very strong case was made 
out for interference. 

Mr. Justice Barrt.— If we grant you a rule 
rd$i now, it won't be returnable till next 
term, so that you will not be in any better 
position. 

Mr. HoLROTD.— Itmaybemsderetamable 
in chambers. If the lease were granted be* 
fore the rule could be aigned, the right of 
the parties might be interfered with. 
The Court would not allow its practioe to 
be abused so as to work an injustice. The 
defendants got all they wanted by the delay. 
The rule, althongli in form a rule nUi, was 
in fact a rule absolute for three months. 

Mr. Justice Barrt.— An exparte statement 
is sufficient to grant a rule tusL We have 
decided no rights ; we have decided nothing. 

Mr. UoLROTO.— But the rule does decide 
the rights in the mierioL 

Mr. Justice Barrt.— If a new trial is 
granted in a case, it liangs the matter up^ 

Mr. UoLROTD.— Before the Court grants a 
new trial it has some assurance that the 
previous verdict will be altered. It does not 
grant a new trial on an ex parte statement 
In the present case, the Court on an exparte 
statement virtually did all it could to deprive 
the plaintiffs of their property, without hear- 
ing what they had to say. It gave the de- 
fendants three months absolute possession of 
the ground in dispute. 

Mr. Justice Barrt.— Their being in posses 
sion gives them primd facie a right to be 
there. 
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Mr. HoutoTix—Not at alL We have a de- 
dnon of the Court of Mines in oar favour, 
and we have the primdfaek right to be in 
poeeeMJon. We have got a dedaration of the 
Court iu our favour. 

Mr. Juttioe Wiluasui.— I quite agree with 
yon as to the hardship of the case, bat the 
difficaltjl seeisin distarbing the estoblished 
practice of the Coart 

Mr. UoLROTA.— A case of imposition is an 
exception to every role. The Coart most see 
that it has not been imposed apon. 

Mr. Jostioe Babbt.— I anderstand yoa 
then to saj that yoar onlj objection is to 
the stay of proceedings ; that if the role Is 
held over till next term the position of the 
parties will be altered. 

Mr. HoLBOTD. —I have no objection to the 
role standing over till next term if proceed- 
ings are allowed to take their osaal coarse. 
If the Court will saj there shall be no stay of 
proceedings* I will be satisfied. Ipatitthat 
an tHtfrim injunction has been grsnted, and 
I ask now to have that injunction dissolved. 

Mr. Justice Babbt.— That puts the case in 
a different light The stay of proceedings 
affects the title to the property which is the 
subject of the litigation. 

Mr. HoLBOTix— We don't care what terms 
are imposed on us if the Court will not stay 
proceedings. We will undertake, if re- 
quired, not to work the mine or else to 
bank the gold. 

Mr. Justice Babbt.— Read the affidavits. 

Mr. UoLBOTD then read an affidavit from 
Mr. Watson, the solicitor for the plaintiffs, 
which related the history of the case con- 
nected with the mining suits. It stated that 
when the case lint came befora the Ooozl of 
Mines at Stawell, it was sgreed that all the 
cases but one should abide tlie result of the 
first ; that when the first case was called on, 
the plaintiffs proiMsed to examine the defen^ 
dants, but they all left the court and refused 
to be examined except one. who gave evi- 
dence, and proved that defendants had not 
complied with the bye-laws. After the plains 
tiffs* case was dosed, the defendants* counsel 
was ssked if he intended to call any evidence^ 
and he distinctly said no ; that it was then 
sgreed a special case should be sfcsted for the 
opinion of the chief judge on the facts ; that 
when the case came back from the diief 
judge the defendants wished to give evi- 
dence, but the judge said they had closed 
their case, and he could not allow it ; that 
the evidence proposed to be given was 
evidence discovered since November last 



The judge (Mr. Cope) had distinctly stated 
twice, when the cose was before him, that 
he had asked the defendants if they wen 
going to call any evidence, and they said, 
"Na** The Minister of Mines had an- 
nounced in tlie Oazeite that it was intended 
to issue a lease to the ddendants after the 
13th July, and therefore, if this rule were to 
stand over till Septemlier, the plaintiffs might 
be deprived of the fruits of their litigation. 

Mr. Justice Barrt.—I underatand from 
the affidavits read on Saturday that at the 
dose of the phiintiffs* case, the defendants 
consented to a case being stated for the 
oiiiuion of the chief judge as to whether 
plaintiffs had made out a case. When that 
opinion was received, they were then willing 
to go on with their own case. 

Mr. HoLBora— The facts were not so at 
all ; and I may be permitted to say so, as I 
was at Stawell at the hearing. Tlie plaintiffs 
would never have consented to any such 
thing. We had dosed our cose, and the 
defendants' counsel was asked if he would 
call evidence. He said he would not but 
would leave the case as it stood, and he 
then consented to allow a apodal cose to be 
stated for the chief judge. 

Mr. Justice Babbt.— But that was a mere 
Interlocutory appeaL 

Mr. HoLBOTD.~Not at aU. The whole case 
on both sides was dosed. The facts were 
proved, and the chief judge was asked his 
opinion on the law as to theoL We knew 
well enough that the defendants wanted 
to keep out of the way, and would not dare 
to get into the witness-box. We called them, 
and they refused to give any evidenoSi 
though they were in or about the court at 
the time. 

Mr. Justice Fbllows.— After they got the 
opinion of the chief judge they wanlml to 
call evidence ? 

Mr. HoLBOTD.— Exactly; and we could not 
consent to that 

Mr. Justice Babbt.— I think we may regard 
this as different from those which ilrdinarily 
come before us. The circumstances of the 
case are peculiarly exceptionaL The facte 
stated by Mr. Holroyd enable us» without In 
the slightest degree straining any point of 
law, or altering the practice of the Court to 
view this as in the nature of an injunction. 
It ties up the dealing with this property for 
some months, and hi that time it is stated a 
lease will be issued, and the effect of that 
instrument may be to do material injustioe to 
ODtt of the paitisa. We think that an ohk»w 
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taxdtf aboald be given of having that injunc- 
tion disaolved. The rale will still be made 
retnxnable on 4th September, and canae 
can then be ahown against it ; bat in the 
meantime a rale will be granted to excise 
from it the part directing a stay of pro- 
ceedings. 

Mr. HoLBOTD.— This rale must be made re- 
turnable before Monday. 

Mr. Justice Babbt.-^Is it not possible to 
induce the Minister to hold his hand till the 
rule is determined T 

Mr. HoutoTDi—I don*t think so. 

Mr. Justice Williams.— If the facts are 
stated to the Minister he will surely delay 
issuing the leases. 



Mr. HoLROTD.— The Minister has already 
made up his mind to do what hecanagiUnst 
the plaintiffs. I don't think we can expect 
anything from him. The com might be heard 
on Thursday. 

Mr. Justice Babbt.— We cannot hear it till 
the term business is concluded. We will 
take it on Saturday, at 3 o'clock. 

Rule nua granted to excise from the rule 
previously granted that part of it directing a 
stay of proceedings. 

Similar rales were granted in Sleeman v, 
KtHseUa, on the motion of Dr. Dobson; 
ChuiKolm V. Bogcrs, on the motion of Mr. 
Webb ; J?om v. Sterlinu, on the motion of 
Mr. Williams. 

Isr Chambbbs.— Satubdat, July 12. 
(Before Mr. Justice Fellows.) 

On Saturday, 5th July, the Supreme Court 
granted a nde vm for a prohibition to re- 
strain the judge of the Court of Mines, Plea- 
sant Creek, from enforcing an order l^ which 
White and party were directed to deliver up 
possession of some claims at Stawell, at the 
suit of Moore and party. The rule also con- 
tained a direction for stay of procee<Iings till 
the rule was argued in September next On 
Tuesday, the 8th July, Moore and party ob- 
tained a rale nisi to vary this rule by striking 
out tliat part which directed a stay of pro- 
ceedings. This rule came on for argument 
on Saturday before Mr. Justice Fellows, 
sitting as a judge in chambers. 

Mr. Ireland, Q.C., with Mr. Purcell, Dr. 
Hearn, Mr. C A. Smyth, Mr. Lawes, and Mr. 
M'Farland, appeared for the daimholders, in 
opposition to the application ; Mr. Uolroyd, 
with Mr. Trench, Dr. Dobson, Mr. Webb^ 
and Mr. Williams appeared for the claimants 
in support of the application. 

When the case was called on, 
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Mr. Justice Fxllows referred to section 870 
of the Common Law Procedure Act^ which 
enacted that rules to show cause shall be 
no stay of proceedings unless two days' 
notice of the motion shall have been served 
on the opposite party, except in the esses of 
nles for new trials, or iniiuiries» or too&ter 
a verdicti or nonsuit, motion in srrest of 
Judgment, or for judgment mom obiiamU vere- 
dkto to set aside an award or an annuity 
deed, or to enter a suggestion by i^pedsl di- 
lectlon of the Court In the present case 
he understood that the defendants did not 
•erve the two days' notice on the plaintiffsL 

Mr. iBBLABik^That was waived. 

Mr. Justice Fbllows.— How could it be 
waived? You obtained your rule ex parte. 
The Court ought not to have granted you a 
•tsyofpiooeedingsinthefizstlnstsnoe; the 
opposite party now come here to object to 
it 

Mr. Ibblans said that whatever objection 
the plaintiffs had to the rule niH could be 
urged whbi it was moved absolute in Sep- 
tember next Before, howev^, entering 
upon that question, he submitted that the 
Court had no power to make the present rule 
miei returnable in chambers in vacation. 

Mr. Justice Fbllows replied that Drew v. 
Wookoek, %i L.J., Q.B. S2; was conclusive 
that a rule could be made returnable in 
chambers. Had the Supreme Court any 
power to stay proceedings in another 
court? 

Mr. Ibblavd.— There is no limit to the 
power of the Court 

Mr. Justice FBLLOws.^That only refers to 
its own courts. Of course it can stay pro- 
ceedings there ; but can it stay them in 
another court? 

Mr. Ibblavd maintained that it had juris- 
diction overall inferior courts ; and as to the 
rule being returnable in chambers, dted 
PoUcek «. Tumoek,\fi Jurist N.S. 99i where the 
Court of Exchequer refused to make a rule 
returnable in chambers. 

Mr. Justice Fbllows said that case was 
different from the present That application 
was to set aside a judge's order, and if it were 
made returnable in chambers it would be 
making one judge sit in judgment on an- 
other. 

Mr. Ibblahd then took another objection 
that the present rule mUi was improperly 
drawn up. The Act required that all rules 
should bear date the day of the week and of 
the month on which they were drawn up. 
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Hero there was no day of the week. It 
•imply dated 8th July, 187S. It was net 
drawn up till the 9th, although it waagranted 
on the 8th. 

Mr. Justice FkLLOwa.^The day it is granted 
ii the day it ii drawn up. before the Act was 
passed, rules (whenever granted) alwaya were 
dated back to the fiiat day of tiie term, and 
the object of tlie Act was to date them from 
the time they were granted. As to the other 
pointy the nde could be amended by inserting 
the day of the week. 

Mr. IBKLAVD then proceeded to contend 
that the object of the prohiUtion would be 
lost if a stay of proceedingB were not granted. 
The Court had power to grant a stay of pro- 
ceedings, and it did grant it. It had all the 
facts before it on Saturday last Of oomse 
there was an emergency, namely, that unless 
proceedings were stayed defendants would 
be tuned oat of possession, and their rights 
would be seriously injured, and they would 
be deprived of the benefit they would derive 
from getting the lea s es that were about to be 
issued to them. 

Mr. HoLioTDi— Why did yoa not give us 
notice that you would apply for the pro- 
hibition, as required by the Act? 

Mr. iBCLAva^Becouse you would have 
taken possession in the meantime. 

Mr. HoLBOTDi— You obtained tiie rule ni$i 
on the 0th, and did not serve it till the 7th, 
so that if we had wanted to take possession 
so quickly, we could have done it The 
Court of Mines refused a rehearing on 
the S8th June, so that there was ample time 
to have given the two dayi^ notice before the 
fithJuly. 

Mr. Justioe FiLMWii— I see that the deol* 
sion of the Court of Mines was recorded on 
16th June. Defendants have given no ac- 
count of what was done between that and 
the 5th July. >Vhy did they delay for so 
long in applying for the prohibition. Why 
did they not give plaintiffs notice of the 
application T 

Mr. iRiLAira— It was not till the 4th July 
that the laat application was made to the 
Judge of the Court of Mines. He then re- 
fused a stay of proceedings. If notice had 
been given to the plaintiffs of the hitention 
to apply for a prciiiUtion, they could have 
taken possession, 

Mr. HoLioTDi— Defendants took good care 
to multiply all the stages. The judge, on the 
16th June, entered up the decision of the 
Court ; on the 88th June he refused a re- 
hearing ; on the 4th July he refused a stay of 
proceedingSi 



Mr. IBBLAVD said that the property was 
notoriously of great value. The place was 
175 miles from Melbourne, and it took 
three days to get the answer from Stawoll 
by post Thia nde was not served on 
defendants till the 10th July, although 
it was granted on the 8th. There was, there* 
fore, no time to get an affidavit to answer 
theplaintiffs. It would be unjust if the 
case were proceeded with now. He p r essed 
his objection, that the present rule mki did 
not show the day of the week on which 
it was granted. If the present rule were mada 
absolute it would defeat the defendantfli ap- 
plication for a leass, and render the 
utterly 



After some discussion the amendment ol 
the rule nmi wos made by inserting the day 
of the week on which it was granted, and as 
one of the conditions of allowing the amend- 
ment the defendants were allowed to file an 
iifidavit stating that the lost sppUcation to 
the Court of Mtaies was made on the 4th 
July. 

Mr. Justice Fkuows then said that he 
thought this affidavit cured the defect in 
the defendants' case. The defendants had 
to excuse themeelves for not giving the plsiiu 
tiffs two days* notice of the intentioa 
to apply foraprohibitioiL That ezcusswaa 
made bv ahowins that that aoDlicaticm to 
the Court of Mines wos only made on the 
4th July. 

Mr. HoLiOTD contended that that wos not 
the question at alL The question wos whe* 
ther there ought to be a stay of the pro- 
ceedings If all the facts had been known 
to the Court it would never have granted the 
stay of proceedings, and therefore it was 
that this rule sifi was applied for. The plain* 
tiffs had a Judgment in their favour that 
they were entitled to the possession of this 
ground ; all they wanted was to p«rf ect their 
title by taking possession. Why should 
they not be allowed to do itt No 
injury would be done to the defendants. If 
the Court ultimately decided that the prohi* 
bition should be granted, the plaintiffs would 
have to give up possession ; whereas, if the 
Court decided that the plaintiffs were entitled 
to the ground, something might happen 
before that decision was given which might 
prejudicially affect their title. The de- 
fendants had gone behind the plaintiffs^ 
back, and obtained an exparU injunction to 
prevent them obtaining possession id the 
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gnmnd. TIm oU^ct oCthAt was appiccnt ; it 
WM to d«priye the plaintiffi of their rights. 
If the lease were iasned on Monday, hef ore 
the idaintiffs got poaaeaaion, thej might he 
pat to great inconvenience in aaaerting thoae 
rigbta if it waa ultimately held they wen 
entitled to the gronnd ; whereaa, if the 
defendants were entitled to the gronnd, the 
leaaea would atill be valid and effe^ve. 
It wonld be a monatrona injnatioe if the 
Govt allowed ita forma to be taken advan- 
tage of in that way. Why were not the 
piaintiiTa aerved with the notice required by 
section 370 of the act ? 

Mr. Jnatice FXLLowa.— JCy opinion ia that 
I occapy a very pecaliar position at present 
The Conrt haa granted a rule nif I for a pro- 
hibition. A prohibition ii diflferent from 
other ndea. I can acaroely conceive a caae 
where a pn^ibition ought to be granted, 
where there ought not to be a atay of pro- 
ceedinga in the meantime. Why ahould a 
rale iM for prohibition go if there ii to be 
no atay of proceedinga ? In granting a pro- 
hibition the Court apparently thinka that all 
the proceedinga are wrong. I have not now 
to dedde whether the rule nifi for a prohi- 
bition ought to be made abaolute. If the 
Court did not think that a prtmd facie caae 
had been made out, it ought not to have 
granted the rule. What I have to aay ia, 
whether, if the defendanta had atated the 
facta they are now allowed to atate, namely, 
that the laat proceeding before the Court of 
Minea waa on the 4th July, the Conrt would 
have granted the rule in ita praaent ahape. 
I think they would, and therefore thia rule 
ought to be dischaxged. 

Mr. TanrcH and Dr. Dobsov then aubmit- 
ted that that was not the point which had to 
be debated. Hie Honour ought not to look 
at the defendanta' affidavita merely, but look 
at the plaintiffa' affidavits alaa If he did so, 
he would see that the Court had been mialed 
into granting a stay of proceedinga. If the 
Court had not thought ao, it would not have 
granted the preaent rule nm to prevent a 
stay of proceedings. 

Mr. WiBB alao maintained that hia 
Honour'a view waa erroneoua. Section 370 
of the Common Law Procedure Act required, 
before a atay of proceedinga ahould be 
granted, that two daya' notice muat be given 
to the oppoaite party, except in certain caaea. 
Among those cases prohibition was not in- 
cluded, and the effect of hia Hononr'a judg- 
ment was to insert "prohibitions'* in the 
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section. If there waa alwaya to be a stay of 
proceedings in prohibitions, why did the 
Legialature require that two days' notice 
ought to be given? Evidently the Legisla- 
ture saw that in some cases there ought not 
to be a stay of proceedinga. Primdfatie, the 
person who had the dedaion of a court 
In hia favour was right, and that 
prBSumption ought to be rebutted by evi- 
dence, before the Supreme Court would grant 
a stay oi proceedinga. To enable the Court 
to decide on that, the Legislature required 
two day'a notice to be given. Neverthelesa 
the defendanta had gone behind the plaintiffii' 
back and imposed on the Court by state- 
menta that were not correct Hia Honour 
had now all the facts before him, and the 
Court had delegated to him the duty of aaying 
on those bets whether there ought to be a 
•tayofprooeedingL If his view were oonsct 
that a prohibition ought alwaya to operate aa 
a atay of proceedinga, it would be overruling 
an Act of the|Legidature. Any terma might 
be impoaed on the plaintiffa, aa that they 
ahould bank the gold they ol 



After aome remarka from Mr. Williama, 

Mr. Juatice FiLLOwa aaid that he waa in 
thjadifficulty; he did not know what it waa 
he had to dedde. If there waa no atay of 
proceedinga, what benefit would the plaintiffa 
obtain if the rule for a prohibition were ulti- 
mately made absolute. 

Mr. iRiLAira— They will have gone into 
poaaession in the meantime. 

Mr. Joatice Fellowb.— Yea ; but they will 
have to go out again, and you won't be hurt, 
whereaa if the rule ia discharged they will 
have been entitled to the ground from the 
beginning. 

Mr. Ibklahd.— Our rights will be affected. 

Mr. Juatice Fillows.— That depends on 
what your righta are. 

Mr. Ibxlavd.— The right to poss es sion. 

Mr. Justice Fellows. ~It haa already been 
dedded you gre not entitled to possession. 
All that you can ask ie that the gold shidl be 
taken care of in the interim. If the rule for 
a prohibition ia made abaolute, thinga are in 
itaiu tftio, you will get the land back. There 
is at present a judgment that you have no 
right to be there. My duty ia to act ao that 
none of the partiea will be injured by any- 
thing that occurs in the auit— to give neither 
party an advantage. I have nothing to do 
with external circumstances. The injury 
I talk of ie injury in the progress of 
the suit Your injury will be from some- 
thing outside the suit If proceedings 
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are not sUfed tlit onlj Injury yon can 
■QStain is that yon will be pat out of 
poaaeaaion for aiz weaka. If yon had giTen 
notioa of the application for the rule all the 
dlflcidty would have been avoided. I haye 
now to hear the caae inatead of the Court ; 
and what haye yon to aaj asainst the appll. 
cation? 

Mr. IBILAMD had nothing to aaj. He had 
no materiala before him, and mvat aak for 
an adjournment to enaUe him to get affi- 
davita from Stawell to oontradict thoae on 
which plaintilfa relied. The rule was only 
aerved on defendants on Thnrsday, and there 
was no time to get affidavits. 

Mr. HoLioTDi— Yon had oar affidavita on 
Wedneaday, and yoa knew all about it on 
Taeaday, aa on that day yoa aaked for oar 
affidavits. 

Mr. Justice Fellows.— The case is fall of 
difficulties at eveiy atep we take. It ia one 
series of errois. An enror on one side is 
met by an error on the other. If thia 
rule had been propeiiy drawn up, with the 
date of the week, it muat have been made 
abadute. aa there was nothing to show that 
there was a reaaon for the stay of pro- 
ceedinga. aa the def endanta had not atated 
what had been done in the interval between 
the 16th June and 5th July. The plaintiiTa, 
however, have had to amend their rule, and 
one of the terma of the amendment ia 
the admiaaion of atatementa that ahow the 
laat proceeding before the Court of Minea 
was on 4tb July, and that they applied for 
their prohibition on 5th July. Now I 
have to inquire into the whole case, and 
the defendanta say they have not had time 
to answer the plaintiifar affidaviti. I cer- 
tainly think that the time ia too abort, and 
that in atrictness def endanta are entitled to 
further time to answer. 

Mb. Holbotd.— We will admit any facts 
which they wish to state. 

Mr. lEBLAva— How can we tell what can 
besaidT I aak an adjournment for a week. 

Mr. Justice Fillows.— This is reducing the 
whole thing to a farce. You know that your 
object ia gained by having an adjournment 
over Monday. At the aame time I don't 
think I can refuse an adjournment 

Some discussion took place aa to the date 
to which the case should be adjourned, and 
it waa ultimately arranged to adjourn it till 
Monday week at 12 o'clock, the defendanta 
to fumiah the affidavita within a reasonable 
time, otherwiae they would not be permitted 
to uae them at the hearing. 



Attom^s: Dickson and Wataon te the 
lelators; Woolcott and Turner (for J. Y. 
Presnrell and B. D. OUard) te the icq^oii- 
denta. 
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BlU ifiaU^lVkere verifyini t^fdaeU U «» 
mms tkeet of jMiper, it neod not he jqp*- 
rata$ initialed l^tke OmmiuieMsr Wert 
whom itlt iworn — De$eription tftMe^img 
witneu a$ ** eltrh^* iiuufieieut, 

Mr Boxte the appellant ; Mr. O'Loghlen 
te the re^ndent 

Appealfrom petty sasiions, St. Kllda, on 
an inteipleader aummona. The appellant 
claimed gooda of one Coleman Jacoba under 
an execution ; the respondent claimed under 
a bill of sale from Jacoba, given and regis- 
tered before the issue of the execution in 
favour of O'DonnelL The justices decided 
in favour of Ooldstefai, and O'Donnell ap- 



Mr. Juatice Babkt, in giving judgment^ 
said that two objectiona were raised to the 
validi^of the bill of aale. The fiist was. 
that the commissioner before whom the 
affidavit veri^ring the bill ol sale was swoni, 
ought to have marked the bill of sale with 
his initials, so aa to identify it aa the one 
referred to Vy the affidavit Seveial cases 
were dted in which the Court had adhered 
to the atringent rule laid down in the Eng- 
liah courta in enforcing compliance with the 
rule. But none of these cases were like the 
present In those instancea the bill of sala 
written was on an independent piece of 
paper, the affidavit waa on a separate aheet^ 
and connected with the bill of sale by 
tape or string and sealing wax. But it was 
quite apparent that the affidavit might be 
made on one day before the bill of sale was 
completed, and might be annexed to the bill 
of sale at a subsequent time, and therefore 
it waa neceasary tliat the document annexed 
should be identified by the oommissloDer^s 
signature or initiala. In the present 
esse the bill of sale waa produced in 
court and it appeared that it and the 
affidavit were on one aheet of paper. The 
bill oi aale waa on the first and second 
pages, the schedule was on the third page, 
and the affidavit on the fold of the 
fourth. There waa no severance, nothing 
to induce the suspicion that they had been 
atanytime separate pieces of paper, whidi 
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had been tiibMqiMnUy fattened tostther 
Tbere was no neoeaaitj, therefoia, in aach 
a caae aa ihia, to attach the commiaaioner'a 
aSgnatore to the bill of aale for the pmpoae 
of identifying it It might be aaid that it 
waa poaaable for the achednle to be inserted 
after the bill of aale had been ezeeuted and 
the affidavit awom ; bat aa that would be a 
fraud, and aa fraud would violate anyoon- 
tiact» if auch a atate of thinga exiated it 
might be proved. There waa, however, one 
objection. The next queation waa whether 
the affidavit waa aufficient In the affidavit 
the atteating witneaa dcacribed himaelf aa of 
Bank^treet Emerald-hill. clerk ; in the bill 
of aale he waa deacribed aa of Swanaton- 
atreet, Melbourne, pawnbroker'aderk. There 
was no alluaion in the affidavit to tlie 
person who had atteated the bill of sole- 
nothing to identify the attesting witness 
of the bill of sale with the person 
who made the affidavit It was there- 
fore necessary to consider whether the 
description of "derk" in the affidavit was 
aufficient " Articled derk " had been held 
not to be anffident "Acting managing 
derk *' had been held to be inauffident ; and 
Orave§v, Browning, 6 Ad. and Ellia, 805, and 
Beg. V. BeereSt 4 Q.B. 211, were instances of 
the strictness which was required in the 
descriptions of persons engaged as *' derks." 
Not much importance was to be attached to 
the objection that the witness might have 
been a *' clergyman in holy orders.'* It was 
not usual to find affidavits of tliis dass 
awom by auch persons. The term "derk " 
was, however, too large a description, as it 
ncluded a great number of persons not only 
connected with the law, but with other pur- 
Buita. The deponent might be clerk to an 
attorney, aolidtor, or proctor, clerk to a 
acrivener, derk to a person in another pro- 
fession, as an architect, or clerk to a person 
in any of the multifarious species of com- 
mercial business. "Clerk" induded so 
large a class of people as to interfere witli 
the great principle which govenied such 
cases as this. The object of requiring 
minuteness of description is to enable any 
peraon aearching the regiatry to discover at 
once the address and occupation of the at- 
testing witness, so as to be able to make 
inquiries from him of the circumstances 
which attended the making and execution of 
the bill of sale. The Court was of opinion 
that the objection to the affidavit must be 
sustained, and that the bill of sale was no 
defence to the execution. The appeal would 
therefore be allowed. 
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Appeal allowed. Detenninatkm of juatioea 
rtrmed. 

AttomcTS : HopUna for appellant ; Oreas- 
mUl for rcspoodent 

LIAKI V. HOUMWOBTH. 

MluUr tmd Mrtviif— IFfvaf/ir/ iismi$§al— 
Temporary in/rmiip incapaeltating from 
ditekarge qf dmtp, is mg€ a ground f^r di$» 
misial before the end ef the term qf the 
eentrtut, 

Mr. Higinbotham and Mr. C. A. Smyth for 
the plaintiil ; Mr. BUling and Mr. Williama 
for defendant 

Rule aifi for a new trial, on the ground of 
the verdict being againat evidence. 

Mr. Juatloo Babbt laid that this waa an 
action in which the plaintiff aought to recover 
damageafor wrongful diamissal. The jury 
gave a verdict for plaintiff with £400 damages. 
A rule fttfi was obtained for a new trial, on 
the ground of the verdict being ogainst evi- 
dence and against the weight of evidence. 
The declaration alleged that the plaintiff 
was a chemist at Collingwood, and the de- 
fendant was a chemist at Sandhurst ; that 
an agreement was entered into on the 25th 
October, 1871, between the plaintiff and de- 
fendant, whereby it was agreed that the 
plaintiff should give up his business at 
Collingwood, and should serve the defendant 
for five years at £5 per week. The plaintiff 
entered into the service, and was dismissed 
at the end of tlie first year. The principal 
pleas were that the plaintiff was not ready 
and willing to perform his contract, that the 
defendant was induced to moke the alleged 
agreement by the plaintiff warranting that 
he was reasonably competent to perform the 
services, and that as he was not reason- 
ably competent defendant dismissed him ; 
and lastly, that after the making of 
the contract the plaintiff misbehaved him- 
self, wilfully disobeyed orders, habitually 
neglected his duty, and was consequentlyt 
discliarged. The last plea might be disposed 
of first The alleged misconduct was in 
giving credit contrary to his master's orders ; 
but the only evidence of tliis was, that on 
one occasion he gave credit to one person for 
a small sum, about £1 or £1 10s. It appeared 
that the master had suffered no lose, as the 
sum waa eventually paid ; the act waa not 
one to justify dismissal. The other plea 
was, that the plaintiff was not reasonably 
competent to complete his contract. He 
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suffered from au oiTection of die eyefl, but it 
was said this was not a permanent diealnlity, 
bat one that was aggravated by excessive 
work, and in the first instance by the exist- 
ence of matter offensive in its nature de- 
posited in the neighbourhood where the 
phiintifT worked and slept. After he had 
performed his duty for 10 months, the phiintifr 
went away on leave of absence for a sliort 
time, and phiced himself underthecareof a 
medical man. His eyesight reoovereid, and 
he returned to his work. The nuisance that 
had prenously existed in the neighbourhood 
was abated. His general health recovered, 
and his eyesight improved with the improved 
condition of his health. After a time he 
had occasion to go away again, and he re- 
turned again much improved in health. 
The defendant, however, was of opinion that 
he had not attained such a permanent re- 
storation of his health as to jqstify him in 
retaining the plaintiff in his service, as the 
fact of his leading assistant being short- 
sighted, and obliged to wear gUisses, would 
materially affect his business, inasmuch as 
the confidence of his customers in the 
accurate preparation of prescriptions might 
be shaken by the fact of his assistant being 
short-sighted. Notwithstanding the offer of 
the plaintiff to submit to the inspection of a 
medical man, the defendant chose to decide 
for himself, and dismissed the plaintiff. The 
Jury had pronounced on the evidence in 
terms of the plea, that the plaintiff was 
reasonably competent to perform his duty. 
The rule of law was, that if a person was 
disabled by such a permanent infirmity as 
to be useless to hk employer, it was the 
same as if he were insane, and the employer 
might discharge him ; but if the infirmity 
were merely temporaiy, the law would not 
sanction a dismissal. It was a question of 
degree. In this instance the jury were of 
opinion that there was no permanent dis- 
ability whicli prevented the plaintifi* executing 
his contract, and the Court ought not to 
interfere with their verdict. 

Rule for a new trial discharged. 

Attorneys: Oldham (for Brown and 
Ellison) for plaintiff ; Suowdcu (for Sandais) 
lor defendant. 

THE QUEEN V. BEGAN. 

CrmiHtil Imw and Practice Siat, Mb, 233, 
icct, 113 — DemandiHg money feithmcHaeei 
teitk iHtent to steal — QacitioH for jury 
vchetktr th*ere teas a crime or a « tn h o-^ 
freak ofmi$ehitif» 



Mr. 0*Loghlcn fur Ciown ; Mr. Byrne for 
prisoner. 

Special case stated by Mr. Justice Fellowg 
on the trial of James Began, for feloniously 
demanding money by menaces from George 
llaysom, with intent to steal it Uaysom 
stated tliat at about 12 o'clock at 
night on 15tli or IGtli March he was walking 
along reel-street; that ho saw a man and 
lads after him, throwing stones at him ; that 
he met the three boys, of whom prisoner was 
one ; tliat they stopiied him (he did not say 
how), and that prisoner said, "We demand 
half-o-crown of you;" that he replied, "I 
will give you no half-crown;** upon which 
prisoner said, " Won*t you ;*' that all three 
boys then went into the middle of the road 
and pelted him with stones ; that ha was 
frightened when they threw stones, but not 
before; that he went away when stones 
were thrown, and that the boys did not 
chase him. It was objected that the forego- 
uig evidence did not disclose any offence 
within the act Na 233» sec 113. The Judge 
reserved the question for the consideration 
of the Supreme Court, and told the Jury 
that they had to consider whether the me- 
nace was made under such circumstances as 
to create alarm in the mind of Uaysom. The 
questions are—L Was there suificient evi* 
dence of a menace? 2. Was the direction 
correct? 

Mr. Justice Babbt said it was open to the 
jury to say whether the stones were tlirown 
merely out of revenge at not getting the 
half-crown, or whether it was all one 
transaction, and the demand for the money 
stall existed during the time the stones 
were tlirown, throwing the stones consti- 
tuting the menace to enforce the previous 
demand. It was also open to them to say 
whether it was a mischievous boyish freak 
or a crime. The jury had found against 
the prisoner, and though the distinction was 
a very thin one, and the offence just on 
the verge of the law, there was no reason 
why the Court should set aside the con- 
viction. 

Conviction affirmed. 
Attorney : Gumer for (}rown. 



roz V. m'mabon. 
Matter and ServaHt^Saperior employment 
for three montki — Wrongful diemUtal — 
Finding of jury that hiring wae not a 
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yearly one — Plaintiff not entitled to more 
than three monthi" notiee. 
Role niei to enter a verdict for the plaintiff, 
or for a new trial. 

Mr. Higinbotham and Mr. Purves showed 
eauae, Mr. Williams in support of the rule. 

The plaintiff brought an action to recover 
damages for wrongful dismissal from oflice 
as travelling inspector for the Austral- 
asian Insurance Company. The plaintiff 
said that he was under a yearly hiring 
from 5th July, 1872, and that he was 
wrongly dismissed in September, 1872. 
He had been hired in Februaiy, 1871, for a 
month. At the end of that time, he was 
hired again for two months, and then for 
three months. lie remained in the serx'ice 
of the comiwny till October, 18i2, when he 
received notice of dismissal, as the company 
was about to be merged in the Australian 
Alliance Company, lie maintained that this 
notice was insuilicient, and daimed salary 
till the end of the year, which would termi- 
nate in July, 1873. The defendant paid £78 
into court as equivalent to three months' 
notice. The plaintiff contended that as at 
the end of tlie period of three months for 
which he was engaged nothing was said 
about other terms, he vim a yearly serx-ant, 
and could not be dismissed during the cur- 
rency of the year without compensation. The 
law presumed, in the cases of employments 
above the rank of menial servants, that where 
there was no definite engagement, the hiring 
was for a year. Defendants admitted that that 
vrtm the presumption of law, but contended 
that that presumption was liable to be re- 
butted, and the defendants had sufficiently 
rebutted it here. The contract was, at the 
roost, one for three months, and the juiy 
had found si)ecially that the hiring was not a 
yearly one, that tlie plaintiff was entitled to 
three monUis' notice, and that he was not in 
the employment of the comiiany after Sep- 
tember, 1872. On those findings it was im- 
possible for the plaintiff to obtain a verdict. 

The Court held that the hiring was not for 
a year, but one for three months, and that 
as plaintiff had received three months' salary 
in lieu of notice, he was not entitled to 
damages. Had the verdict been for the 
plaintiff, he would have been unable to re- 
tain it, as a rule for a nonsuit must have been 
made absolute. 

Rule to enter a verdict for plaintiff or for 
a new trial discharged. 

Attorneys : Macgrcgor, Ramsay and Brahc 

July 15, 1873. 



(lor Hardy and Madden) for plaintiff ; Mai- 
IcsoD, England and Stewart for defendant. 



HMITB V. SMITH AKD ABMSTUOXG. 

Ditorcr. ~~ Kew Trial -^ One of petitioner' $ 
fritne$9€» pvt out of the vtay vntU peti* 
tioner'i eaee closed — yh application to 
Co^rt during trials petitionrr being igno* 
ratkt of the evidence he eonld giro — Die* 
eretionary iHncer$ of the Chttrt intended 
to prevent eoHneion, ^y., and not to help 
out petitioner** cate — Xew trial re/need 

Rule fiMi for a new trial 

Mr. Ireland, Q.C, Mr. Higinbotham, and 
Dr. Dobson, moved the rule absolute. Mr. 
Billing, Mr. Lawes, and Mr. Do Verdon 
showed cause for the respondent. Mr. Wrixon 
■bowed cause for the oo-respondent 

In this case the plaintiff, Mr. Yillenenve 
Smith, had sued for a divorce from his wife 
on the ground of her adulteiy with the co- 
respondent, Andrew Armstrong. The case 
was tried before a juiy, who found that the 
charges against the respondent and co- 
respondent had not been proved, and that 
some counter chaiges against the petitioner 
were proved. The present rule was ob- 
tained on the ground that one of the peti- 
tioner's witnesses, Wm. Johnson, had been 
tampered with, had been made drunk by a 
sister of the co-respondent's, taken away 
from thecourtk and prevented giving evi- 
dence. The evidence that he could have 
given was said to be veiy material. 

BIr. Billing, in showing cause, said that all 
he had to answer was the attempt to tamper 
with the witness. 

Mr. luELANO said that he should certainly 
read Johnson's affidavit to show the nature 
of the evidence he was prevented giving. 

Mr. Justice Barby.— All that we have to 
deal with now is the attempt to frustrate the 
administration of justice by tampering with 
a witness. 

Mr. Ireland maintained that he was en- 
titled to go into all Johnson's statements. It 
would be a denial of justice if he was pre- 
vented doing so. Wliy should this case be 
conducted differently to any other case ? If 
he was not allowed to read the afiidavits he 
should not argue the case. 

BIr. Justice Willlvms.— Then we had better 
discharge the rule. 

Mr. Ireland. —I have moved the rule ab- 
solute. The Court can do what it likes. 
Mr. Justice B^vrry.— Proceed, Mr. Billing. 
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The only port of the rule yoa are called on to 
answer ia the tampering with the witness. 

Mr. BiLUNG then proceeded tc read the 
affidavits connectel with the case. 

The trial besan on Thursday, Sth May. 
The witness Johnson, who is a carpenter at 
Alexandra, arrived in Melbourne on the 
evening of Wednesday, 7th May, to give evi- 
dence, lie had been sent from Alexandra 
by one of Mr. Smith's friends. Ilis evidence 
had not been briefed to counsel ; he was not 
subpornaed, and it was stated that neither 
the petitioner nor his proctor, Mr. Willan, 
knew the nature of the evidence he was to 
give. Mr. Smith only saw him for a few 
minutes on the first day of the trial, and re- 
ferred him to Mr. Willan, and Mr. Willan 
had not time then to take a note of the testi- 
mony he was prepared to give. In his 
affidavit, Johnson said that he attended at 
court on the 8th and on the morning' of the 
9th. The witness then proceeded :— " Whilst 
waiting to be called I was, at about U 
o'clock in the forenoon, invited by George 
Donohue, who afterwards gave evidence for 
tlie co-respondent, to have a drink at his ex- 
pense in the Supreme Court Hotel, at the 
comer of Latrobe and Russell streets, in Mel- 
bourne. I went with him to the hotel, when, 
instead of bringing me, as is usually done, 
into the bar to have our drink, he brought 
me upstairs to a private room in the said 
hotel. As I was passing along on my way to 
the room I saw in another room opening off 
the landing where we passed, the respon- 
dent and aiiotlier woman. After Donohue 
brought me into a room, he brought the 
woman whom I had seen a minute before with 
Mrs. Smith into ths room where I was, and 
thesaid woman entered into oonvevsatioiiwitk 
me, and told me she was Mrs. Smith's nuid, 
and she then adMd me what I would have 
to drink, and on my asying I would take 
pale brandy, she went down stairs and 
brought it to me, together with a drink for 
herself and Donohue. After this the woman 
pressed me again to drink, and I had either 
one or two more drinks, the drinks being as 
to quantity about half a wineglass full each, 
or what is commonly termed a 'nobbier.' 
After I had been in the said room about 
half-an-hour, the said woman went away for 
a few minutes, and brought a cab to the 
door of the said hotel, when she proposed to 
me to take a short drive through Melbourne, 
to which I assented, believing that I could 
be back in an hour in plenty of time to be 



examined as a witness for the petitioner. 
I went with the woman in the cab^ and almost 
immediately after I got into the cab^ I felt 
quite dixqr and unwell, and in a few minutes 
afterwards I lost my senses and all recollec- 
tion, and I have no remembrsnce of anything 
until about 6 o'clock in the evening of that 
day when I came to myself, and found myself 
in an hotel almost at the veiy outskirts of 
the City of Melbourne, some distance be- 
yond Cole's Whaif , on the Yarn river, and I 
have no recollection whatsoever of how I 
came there. The next morning I found that 
the case for the petitioner had been dosed 
whilst I had been insensible, and that 
I was therefore too late to be called as 
a witness. Fkomtho sensation I experienced 
after I got into the said cab^ and before I 
quite lost my senses, I have no doubt what- 
ever that some narcotic drug had been ad- 
ministered to me without my knowledge 
whilst I was in the said Supreme Court 
Hotel, and I verily believe that such drug 
must have been and was administered to 
me by the said woman whom I liad«een with 
said Flora D*Oyly Smith, in one or more of 
the drinks she brought me, and I verily 
believe the same was done with the 
intention of preventing me giving my 
evidence for the said petitioner." Arm- 
strong's affidavit was to the effect that 
he saw Johnson in Melbourne on the even- 
ing of the 7th May, and said to him, "What I 
are yon down tooT He said yes; that 
he was down on a little buainess. Johnson 
was then partly drunk. Armatrong saw him 
next morning near Levy's Market Hotel, 
where he was staying. Johnson said he had 
spent allhii money, and asked Armstrong to 
lend him some. Armstrong said he had 
none, but gave him a drink, and told the 
barmaid if he wanted a breakfast he 
Armstrong would be reqmnsible for it At 
that time he did not know what brought 
Johnson to town. As he was going to the 
Supreme Court, however, Johnson followed 
him and proposed they ^ould have a drink, 
as he had something important to state. 
They then went into the Globe Hotel, where 
Johnson informed Armstrong that he was 
a witness for the petitioner, and that if 
Armstrong would find him money he 
would dear out^ stating at the same time 
the kind of evidence he could give. Arm* 
strong used strong language to him, and 
threatened to kick him into the gutter, and 
walked away. In the e\*ening of the same 
day Mrs. Radley, Armatrong's aiater, told 
him that Johnson had made a *?'>-*T»inii:a- 
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ttetobtr, A&dthat ha had offend if he gol 
money he would fo awaj. AmatroBC to* 
plied that it did not matter what each a man 
■aid, and took no more notice of it. Next 
moining, 9Ui Maj, Johnaon eame to tho 
Maihet Hotel, and aaid to Anaatrong. "If 
|ongiTemea£5note 111 dear oat.** Arm- 
strong told him to get oat, and not to addreaa 
himaelf again to him. At that time Johnaon 
waa under the inilenoe of drink. Late 
in the OTening of the same day, Mn. 
Radley told Armatrong that Johnson had 
heen drank, and imblicly saying some 
frightfal things aboat Hn. Smith and him 
at the Sapreme Coort, and had again offered 
to go away if she foand him some money, 
end that she thought it better he shoald 
go away from the hotel She farther said 
^e had taken him to Gordon*s HoteL Arm- 
strong added in his affidavit that he foigot 
what he said to his sister, aa he paid veiy 
Utile attention and attached no importance 
to what she said had ooearred. He denied 
that he had in any way instigated Johnson's 
being taken away, or had any saspidon of it ; 
that he thoaght Johnson*s only object in 
^peaking to him was to extort money, as his 
STidence was antrae. He farther said that 
he had known Johnson for fiye years, and 
knew him to be a dy-grog informer and a 
thoroogh loafer, who went by the name of 
" loafing Johnson," to distingalsh him from 
other Johnsons at Alexandra ; and he (Arm- 
strong) had not cared what he said, and was 
utterly indifferent about him. Dcmohae, in 
his sAdaTit, also said that Johnson went by 
the name of "loafing Johnson." He saw 
Johnson at the court on the 8th May half 
drunk. He afterwards saw him at the Su- 
prame Court HoteL Johnson pushed past him. 
and in the paseege met Mis. Radley. He 
adced to eee Mis. Smith, and Un. Radlei 
add he could noc He then sdd he wanted 
to spesk to her, and she stopped and ap- 
peared to listen to him. Donohue next saw 
him on the morning of the 9th, attheMaiket 
Hotel, and he corroborated Armstrong as to 
the demand for £S. Next saw him at the 
Supreme Court, where Johnson, who was 
hstf drunk, asked him to shout ; and he did 
diout twice lor him, Johnson taking brandy. 
Johnson waa then reiy nearly drunk. He 
pr oposed to go and see Mrs. Smith, but 
Donohue sdd he had better not They were 
then at the bottom of the stdre and saw Mis. 
Badley. He adced to speak to her. Shethen 
went Into a parlour near the bar. She adied 
them if they would take a drink, and both 

July IS, 187S. 



said yes. Mis. Badley then went to a side 
window and got the drinks. Donohue swore 
that he saw her all the time, and she put 
nothing in theliiioor. Johnson asked her if 
die could giv« him money to go home ; if he 
got £8 he would dear out He made use df 
some disgusting langusge about Mn. Smith 
and Armstrong, and talked so loudly that 
Donohue waa so disgustsd that he waa about 
tostrikehfan. Mn.Rsdleyesld, "Wdl, if I 
get a caK will yon go to the trainT He ssid 
yes, snd die asked Donohue to get a cab. 
Johnson ssked for snother drink, and die 
then adMd Donohue if he would have one. 
Donohue rqiUed in the afilrmatiTe, and mon 
drinks were §oi, but Donohue denied that 
anything waa put in Johnson's liquor. Ua, 
Rsdley and Johnson siterwaida got into 
n oaK vod want down KugwB sliest 
This was about 12 o*dodL Donohue 
next saw Johnson at the Supreme Court 
on Saturday, the 10th Ifay, and he sdd 
he was stumped for money, and aeked for 
half -a-crown to pay hia faie to Tdlarook, aa 
he had only Ta. 6d. Donohue lent 
him the 8a. 6d. Next saw him at Alex- 
andra, a week afterwarda, and he never 
add anytiiing about being hocussed. Mis. 
Radley made a long affidavit about the 
facts. She sdd she was at the Supreme Court 
Hold, bdng anxious not only about the 
trial, but to eee that her brother was kept 
sober. On the first day of the trid Johnson, 
whom she had never aeen before, adced her 
if he could see Ifis. Smith, but she tdd him 
no. She said thia as Mrs. Smith, who occu- 
pied a room at the hold, had e xp re ss ed a 
widi that no one but her friends and 
legd advisers shoald see her. Johnson 
then went with her into a pariour 
on the ground floor of the hold, near 
the foot of the staiis, and there told her that 
he was a witness for the petitioner, but had 
not been subpcsnaed, and was free to go^ and 
that he did not widi to injure Mrs. Smith, or 
give any evidence. Hia manner waa so 
mysterious and peculiar that she sdd to him, 
"What is it you really want? Speak plainhr." 
He then add, " Pay my expenses, £7 ids., 
and I will dear out" She replied, "I have 
no authority to pay anything or do anything," 
but added that she would spesk to some one 
of the young gentlemen connected with the 
case. He then told her the evidence he said 
he could give, and finally diook hia fist in 
her face, and said, "If yon let thia out I'll 

murder vou." He then left and soon after- 
warda she met Mr. Curtain, a derk of the 
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respondent's proctor, and told bim thftl ihs 
man Jotinson had said be was a witness for 
the petitioner, hat wonld go away if he got 
some money, and she asked him to widt 
whilst she went to fetch Johnscm, as i^ 
wished that he should hear him make the 
same offer, and be able to pcore it when he 
was cslled as a witness. She was unable to 
find the said Johnscm, and TStnmed and 
told Mr. Curtain so^ who said he was 
yery gM> m he thought it was better 
they shonld baye nothing to do with him. 
She told her brother what passed, bat he only 
laoghed at her. Next day she saw Donoboe 
and Johnson at the hoteL She knew Donoboe 
well, as he was astocfcdriver for her brother. 
As to what passed then she gave the same 
evidence as Donoboe. She said that after 
Johnson bad offered to go home, ^e, think- 
ing be was the " most bonible man i^e ever 
metk" and that he woold swear anything, said 
"WeU, if Icallacab wiU yoo go with me to 
the trsin T He said yes, and asked for 
another drink, which she got for him. She 
and Johnson then left in the cab. She 
denied having pat any 'drag in his Uq^ior. 
After they bad started in the cabb Johnson 
■aid they most drive roond by Levy's Market 
Hotel, in Boorfce-street^ for a parcel he had 
left there, which they did ; and when they 
reached the hotel, he got oat and wentin. She 
also got oat of the cab and went into the hotel, 
andsawthatbehadgotliispucel;andliec8]led 
for a glass of sle, which a barmaid sopidied 
him with, and be took it fom her and drank 
it She bad a gbMs of wine. Oietiienremem* 
bend that his trsin woold not start till aboot 
4o^dock,lttbeiibiiiicoii)yaboatiiocii. She 
was greatly posued what to do with him, and 
told the cabman to drive to Gordon's Hotel, 
on the sooth side of the Yarra. opposite the 
feny at Spencer-street, with the hindlady of 
which she bad become acqoainted whilst she 
was stewardess on board the Penda and 
Dandenong. They then got into the cabb 
which was driven to Gordon's HoteL On 
their way to the hotel Johnson appeared to 
be getting drank, which she then tbooi^t^ 
and still thoogbt was the effect of the ale 
taken after the other drinks. She was at the 
time very moch annoyed and embarrassed b| 
bis being drank, and scarcely knew what to 
da On their arrival at the said hotel, she 
paid the cabman bis fare, and Johnson, who 
seemed to have become more drank, got oot 
of the cab and went into one of the pailoors 
of the hotel, and sat down on a chair, and 
^en fell asleep and slipped on to the floor. 



When she saw Mrs. Gordon she was so an* 
noyed at having a dronken man taken to hm 
boose, that she went oot to see if the cab 
was still there ; hot the cab was gone, and 
being onaUe to get him away. Mis. Badley 
assisted the waiter of the hotel in getting 
him into one of the servant's bedrooms, 
where he coold lie till be was sober. She 
then left Gordon's Hotel, and retained to the 
Sopreme Coort Hotel, and remained there 
till after 4 o'clock, when she went baek 
to Gordon's Hotel, arriving there aboot 
5 o'clock, and was informed that Jobnp 
son bad become sober, had taken 
refreshment^ and left the hotel Mis. 
Gcnndon made an affidavit that when 
Johnson came to her hotel be was veiy 
drank ; in fact she never saw a more dronken 
man in her life, fle got sober aboot half • 
past it and went away. Mrs. Smith madeaa 
affidavit that she knew nothing aboot JcAoi- 
son and never instigated tis being taken 
away. She also denied a statement that was 
made that she was sitting in the hotel with 
Armstrong. In reference to this last stats- 
ment Mr. Ireland ezpUined that he had made 
a mistake when moving for the role iM in 
saying that Mm, Smith bad been with Arm* 
strong. He was sony that he bad made the 
stetement as then was nothing in the affi- 
davit to Jostify it 

Mr. BiLLiiro then contended that the role 
ooght not to be made absolote. Then was 
nothing to show that this man Johnscn bad 
ever beensobponiaed, or that it was intended 
by the petitioner to call him. The petitioner 
eoold have applied for an adjoorament of 
the trial if the witness coold not have been 
foond. Bot as a fact he was foond, and 
was aboot the Sopieme Coort on Satoiday. 
Mrs. Rsdley's condoct was, nodoobtb veiy 
reprebensiUe, hot it was only the impales of 
a riUy woman who bad no design to impose 
on the Ooort Then was no complicity wfth 
her on the part of either respondent or co- 
respondent The law on the case was dear, 
that where a witness was absent or was pre- 
vented firom attending, the plaintiff or de- 
fendantb as the case might be, sboold ivply 
for a postponement This witness was not 
worUiy of belief at all. He appeared to be 
wOling to take a bribe to give his evidence. 
Why dtd he not commonicate these facts on 
the Satorday when he was at the Ooort 
The Coort ooght not to gnmt a new trial 
onless it saw some object was to be 
iidnedbyit Even if Jobnaon'ii stocywas 
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ITM, and the pedtioiiar piOTad the duuget of 
ftdnltenr acftiiut the respondent, he ooold 
never get a decree; his own mJacondnet 
would prerent that 

Mr. Lawes, Mr. De Verdon, and Mr. 
Wrixon followed with similar aignments. 

Mr. Ibilaxd contended that Johnson's 
character had nothing at all to do with the 
case. He might he a most disrepataUe man, 
hat it was for the jury to say whether they 
would hdieve him. They had frequently 
prisoners from Pentridge called to) give eri* 
dence. That this witness had heen tampered, 
with there could be no doubt, and that the 
eridence he had to give was most material, 
was equally withoat doabt. Under the 
Divorce Act, the Court had jurisdiction to 
examine any witness it chose. They did 
examine one witness not called by either 
side, and here was a witness who could 
give most material evidence. He was about 
to read the evidence that Johnson oould give^ 
when he was interrupted, and after some 
discussion, 

Mr. Justice Babbt said there was no doubt 
that the evidence was material, and would 
Justify a new trial if the witness had been 
tampered with. 

Mr. Irblavd then proceeded to contend 
that the witness had been wilfully made 
drunk and taken away, and that the co- 
req^ondent, if not the respondent, was a 
partytoit Itwasall very well to talk about 
its being the impulse of a silly woman, but it 
was a great deal more than that It was a 
fraud on the administration of Justice. He 
was taken away before the petitioner could 
ascertain the evidence he could give, and in 
the huny of the trial he was overiooked. 
The Court would not allow such an out- 
regeous failure of Justice as vfOuld be caused 
bgr the supprMsion of this man's testimony. 
The principle which should guide in divorce 
cases was different from common law trials. 
Here the interests of families were at stake ; 
a man's character was to be relieved from the 
accusation of having fabricated agross charge 
against his wife. It was said that he could 
not get a divorce. He did not want one. 
Heo^ asked to be aUowed to prove that 
what he said was true. And besides tha», 
he ought not to be subjected to the degrada- 
tion of having to pay costs to the man who 
had wronged him. As to his not getting 
Johnson's evidence earlier, he could not get 
it— he did not know of it 

July 22, 1878. 



Mr. Justice BABUTsald there was no neces* 
sity to reserve Judgment as the Court had 
made up its mind. It was perfectly true that 
the Court was to be guided in its divorce 
Jurisdiction by rules different from those by 
which it was guided in other cases. The 
Court was to be governed as well by the prao> 
tice which prevailed in the House of Lords 
as by the extraordinary powers conferred on 
them ^ the Act of Parliament But these 
powers were given to prevent the success of 
collusion, fraud, and deception, to Induce an 
Improper dissolution of the matrimonial tie ; 
and he did not know of any authority which 
said that the discretion they posse s se d was to 
be exercised In the opposite direction— that 
thqr were to go oat of their way to assist 
a man in dissolving his marriage, and 
proving a charge of adultery against his 
wife. A petitioner who came to the Court 
to ask for a dissolution of marriage must 
prove his esse. If that case were Imperfect 
In Its details, It was the duty of the Court to 
make searching inquiries Into the motives 
and conduct of the petitioner, and they had 
power to call witnesses irrespective of any 
that the petitioner mislht calL In the pre- 
sent instance, the rule fM for a new trial 
was granted with theobjectof ascertaining 
whether the administration of justice had 
been tampered with, and whether the 
respondent or the co-respondent had been 
parties to the act of wUch complaint was 
made. The evidence showed that the sister 
of theco*respondenthadbeen guilty of very 
reprehensible and highly improper conduct, 
by which she might have made herself liable 
to grave censure and severe punishment But 
it did not Mipear that either the respondent or 
co-respondent was aware of her act ; neither 
of them instigated her; neither of them 
sanctioned or confirmed what she ventured 
to da Suspicious circumstances attended 
the transaction, one of them being that the 
delinquent being the sister of the co- 
respondent employed In waiting upon 
him constantly, might have received 
some directions from him. But the Court 
could not act on suspicions. A presumption 
of law was a different thing, and on that 
the Court could act but as r^^arded the co- 
respondent suspicion only existed, while as 
regarded the respondent no communication 
of any kind was shown to have existed to 
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ground (1m tuqiicioii of tha act hanng been 
oommitted at har inatigation. Thara waa a 
diAciUtj in lliaaa caaaa to iviOTa a criminal 
aganqr* ttill tha diiliciiltj mvai be anr* 
monntad, and it had not been anrmonntad 
haxa. In tha reoantly introdnoad moda of 
bring alaction patitiona alleging bribaiy or 
treating, it waa neoeaaaiy to prora aganqri 
and howaTar atrong a aoapicion might be 
that alona waa narar 'acted on, bat 
proof waa reqoired of the relation of 
principal and agent before the former 
oonld be fixed with tha charge. Bat the 
iritneaa waa in Melbonma fcom tha 7th 
anta (he 13(h ; the petitioner might hare 
applied to (he Ckmrt for an adjounment of 
the trial owing to the abaenceof that witneaib 
and, withoat pledging himaelf aa to tha de- 
daion which the Court would haTe giTen, 
there could be no doabt the application 
would have been favourably entertained, and 
if it were ahown that he bad been improperiy 
taken or kept awaj, thecaaamight have been 
adjourned, or leave might have been given 
to call him if foond at the doae of the de- 
fendant*a evidence. Having thoroughly ez* 
amined tha caae made, becaaaa of the 
dangerona conaeqnencea which might enane 
were audi reprehenaible interference wi(h 
the adminiatration of jnatica to be paaaed 
over, the Gonrt waa of <^iinion that, aa 
againat iht reapondent or co-reapondent be* 
ing implicated, it ia not anatained. and that 
tha mla for a new trial ahoold be dia- 
chaigeda 

Role for a new trial diacfaarged. 

Attomm : WXlan. and Son tepatitioner ; 
Nntt and Haka lor tha raqpondent ; Allpost 
and Bairatt lor co-rapoodant. 

Thumdat, July 10L 
THB Qumry. 



BmhMtUmmU — Cotteetor far kMflM mi 
aUo far private penam^CawDictiam tm- 
tai$ud far amhenUng matioffi tftraamrar 
and e amm itt e e mi their iervant. 

Spadai caae reaerved by Mr. Jnatioa Baixy 
from the Sale (Srcoit Court for the opinion 
of the Court 

Dr. Bfadcay and Mr. Villenaave Sndth for 
the priaoner ; Mr. Ogier lor the Crown. 

The information contained one count, and 
charged the priaoner, Michael Herbert em* 
ployed aa derkor aervant to Alexander Bat- 
teraby and othera, with having embeadad 
certain money, to wit £6 15a.. the property of 



the aaidBatteraby and othera. Tha 
waa appointedon the 4thApril, 1871, ool* 
lactorforthe OippaLand Hoapital at 8al% 
paid by aalary and commjaaion. Hia dafty 
waa (taler alia) to attend apon tha 
Treaaorer on the firat Friday in aadi 
month, to give an acooont diowing tha 
amount of money collected by him, and to 
pay over tha aame. Alexander Batteraby waa 
choaen by the aabacribera to be treaaorer to 
thafonda of the hoqiital, at a meeting hdd 
on theOth Febmaiy, ISTSL He became thara- 
nponec u^finAo a member of the committee ol 
management of the hoapitaL It waa proved 
that the priaoner had on aeverd oocaai oM 
made paymenta by hia diaqae of thaaMmeya 
coUected by him to Batteraby, aa traaaarar, 
irho, it waaaubmittad, recdved it from the 
priaoner aa dark or aervant of himadf and 
the oommittae of management ; for hia and 
thdrnae. It waa proved that priaoner ool* 
lected debta for tradeamen alao, and held tha 
office of baiUir. On behalf of tha priaoner 
i t waa contended that it waa not proved that 
the money aaid to have been embeided by 
him waa the money of Batteraby and others 
nor that the priaoner waa the derk or aervant 
'A Batteraby and othera. Tha qneatkm waa 
leaer ved for tha opinion of the Supreme 
Court. The priaoner waa found gailtgr and 
aentAnoed. 

Tha authoritiea dted were R. «. HwrU 
lew, Randl and Ryan, 138; JS. a. Oarr, ibid., 
199; Reg. 9. BowoTM, h, K: Crown Ouea Ba- 
wrved, 41; Jfosr. a. iforaftiifl; SI L.T., N.a 799 ; 
ircv.v.2rV(nicr,SSL.T.,N.&,S79; WUBam»9. 
A«r^ 14 Eaat , 682 ; jr. a. iFVeeauM, 5 a 4 P. 

534; Kktf 9. Buriom. I U.C.C., 237; JTcf a. 
Tgret L.R. 1, CCR., 177. It waa con- 
tended that the hoapital, whidi waa not re- 
giatered, waa a purdy voluntary aaaodatkm, 
that there waa nothing to contrd tha od* 
lector, that priaoner waa not in tha ezdudva 
employment of thehoapital, waa not undertha 
contrd of the committee, ooald not be aent out 
to collect funda on any particular day, aa if he 
were exdudvely in their employ---the pri* 
aoner waa the agent of the man who paid tha 
aubacription, not of tha hoapital tnaaarar. 

Tha Courts without caUing on Mr. Qglar, 
held that thara waa aufldent evidence that 
the priaoner waa derk or aervant of the com* 
mittee, and tharalora confirmed the convic- 
tion. 

Conviction confirmed. 
Attomeyi: Gumar lor Okown; Banoraft 
and Smith (lor Patten) lor priaonar. 
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JiBIOAT, JULT U. 

smnros in bavoo. TRUfirr term. 

(Bafora their Honimn Mr. Justice Bany and 

Mr. Jnatioe Fellows.) 

SriFUUI ▼. TOmrOHUSBANDl. 

Ih^ Act 1870, No, 370, teet. ^&^TravelUns 
i% fiuaroMtine dlttriet without authority 
'^Flpeh\traehed by impeetor from dip to 
plaeo where found aiul eouttted — SufieiotU 
evidomee ^identity. 

Appeal from petty seasions, AveneL 
Mr. Chomlej for i^ypellant; Mr.Moleaworth 
for respondent 

The information alleged that the de- 
fendant, on the 18th October, 1872, with- 
out the written authority of an in- 
spector, did drive 3,580 travelling sheep 
from the dip at FaithfaVs Creek, such 
place being within a qoarantine district, along 
the Sydney road, past Enroa, to another 
place within the quarantine district, namely, 
the FUt Rock, on the Killeen ran. The 
plaintiir was the inspector of sheep, and the 
defendant (Isaac Yonnghosband) was a 
squatter. It was proved that a qoarantine 
district within the meaning of the Scab Act 
1870 had been duly proclaimed under the 
name of the Seymour quarantine district, 
and that the places mentioned in the sum- 
mons—that is to say, the dip at Faithful's 
Creek and the Flat Rock on the Killeen run 
— ^were and are within such quarantine dis- 
trict A flock of sheep, the property of de- 
fendant and driven by two of his men, left 
the dip on the 18th October, 1872, and went 
in the direction of the township of Euroa. 
The inspector subsequently followed tracks 
of sheepb and traced them into the Sydney 
road, and along that road through the said 
township; and that still following the 
tracks, he found a flock, which he had no 
doubt was tiie same, in the neighbourhood of 
the Flat Rock. He then counted the sheep, 
and found the number to be 3,580. No per- 
mission for such driving had been given. 
It was admitted by the inspector in cross- 
examination Uiat he had given the defendant 
written permission to dip certain sheep. 
It was not conclusively proved that the sheep 
the inspector found and counted at Killeen 
were entirely and altogether the same that 
started from the dip, or the same that passed 
along the Sydney-road through the township 
of Euros, as already mentioned. For the 
defence, it was objected— (1) That the per- 
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mission to dip enabled defendant to take the 
sheep in question to the dip and from the dip 
to the Killeen run ; and (2) that the sheep 
in question could not lie deemed to be 
"travdlinif sheep within the meaning of 
the Act The justices decided that the evi- 
dence was insufficient to support the informa- 
tion, and d ismis se d the complaint and the 
prosecatoriqniealed. 

The CouBT held that there was evidence on 
which the justices might act to show that 
the sheep that left the dip^ or some of them 
al least were the same sheep that had been 
diMioveied by the inspector on the Sjdney- 
road. The case was, therefore, remitted to 
the justices with this expression of the 
<y|rfnion of the Court 

Attorneys : Qumer lor appellant ; Read for 

lespondent 

AMISS AFFBLLAHT, HAHLOH IISrOirDEHT. 

Tre$pa$ifor toarehiny plaint\jfi room and 

boxes for eteHen property — Cement of 

plaintiff under impreuion that defendant's 

companion was a detective~^No duress-^ 

Verdict entered for defendant. 

Appeal from County Court Melbourne. 

Mr. O. P. Smith for the appellant ; Mr. C 
A. Smyth for the respondent 

The appellant Mr. Samuel Amess, was 
sued by Mary Hanlon for trespass in 
breaking into her room at a house 
at Sandhurst and searching her boxes. 
It appeared that the plaintiff was for. 
merly a servant in the employ of Mr. 
Amess. After she had left his service 
for five months he missed a gold chain 
that had been presented to him, and 
he obtained a search*warrant to search 
her boxes. She was then living at Sand- 
hurst in the employ of a bank manager. 
Mr. Amess decided not to execute the war- 
rant, but proceeded to Sandhurst accom- 
panied by Mr. Berliner, the private detective. 
According to the evidence of Mr. Amess, 
who was called as a witness for the plaintiff, 
when plaintiff was told of the loss of the 
chain, and was asked if she had any objec- 
tion to allow her boxes to be examined, she 
said she had no objection, but took Amess 
and Berliner up to her room. In her own 
evidence she asserted that she suspected 
Berliner to be a detective ; and it was con- 
tended on her behalf that she did not volun- 
tarily permit their entrance to her room, but 
was under a sort of duress or compulsion 
which she could not resist The jury at the 
County Court gave her a verdict for £40, and 
Mr. Amess appealed on the ground that 
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then was no dnreM, and therefora there 
oonld be no treepMt. 

Mr. Justice Bjlbbt said that the plaintiff 
had unfortunately proved herself ont of 
court. To constitnte a trespass, the entrance 
must be against the will of the owner of the 
premises. Here it appeared that the plaintiff 
▼(dnntarily permitted the defendant to enter 
her room. She preceded him npataiis and 
opened her boxes. It was quite evident that 
she acted in the parest innocence of her heart 
and a belief in her own integrity, and that 
she was desirous of clearing herself from any 
suspicion of being implicated in the lose dT 
the chain. She was asked if she had any 
objection to allow her boxes to be searched, 
and she said no. That clearly proved then 
was no trespass. The appeal would there- 
fon be allowed. 

Appeal allowed. Verdict for defendant. 
Attorneys: Anderson and Sandilands for 
appellant ; Gresrrell for respondent 

UTBGOW V. SUMimUI. 

J%Ut!e Prercntiom St^Omte 1865, M. 2uO, 
9eet. 4, 6 — 2)e9erijfti0n qf the land in 
notice U de9tr»if -^ Merely etMing ihire 
andpariih imtifieient. 
Appeal from petty sessions, Ttenagnlla. 

Mr. Higinbotham for appellant; Dr. Mackay 

for respondent 

The defendant Albert Summers, wassam* 
moned for neglecting to destroy thistles 
after receiving notice to do so under lAie 
Thistles Statnte. The notice required the 
defendant to cut down thistles on his land 
in tiis parish of TamsguUa, shire of Moiani^ 

At the hearing beforo the justices, the case 
was dismissed on the ground that the notice 
was not produced, and the oral proof given 
of its contents was not sufAdent This 
point was now abandoned, and it was agreed 
to argue the case on the question whether 
the notice describing the land as in the 
parish of Tftmagullo, shire of Morang. was 
sufficient The defendant had several allot- 
ments of land in the parish. 

The GouBT was of opinion that the notice 
was not sufficient The statute, though a 
remedial one, was also highly penal, and 
ought to be construed strictly. Sec. 4 of the 
statute provided that if any owner, lessee, or 
occupier of land, on which land thistles shall 
be growing, shall not within 14 days after 
notice in writing, and containing a descrip- 
tion of the land int«ided to be affected 
theroby, effectually destroy the thistles. 



he should become liable to a penalty. It was 
further provided (sect 0) that if the thistles 
wero not effectually destroyed within 
seven days, a justice might em power other 
persons to enter on the land to cut down the 
thistles, and the expenses wera ehargeaUe 
against the owner of the land. It might 
happen that the expenses connected 
with the destruction of the thistles would be 
moro tluugi the value of the land. It was 
thereforo necessary to construe the Act with 
strictness. The description in this case of 
the land as in the parish of Tamagulla, 
shire of Morang, was very vague. The de* 
scription ought to be sufficient to enable a 
person unacquainted with the land to find it 
How was it possible to find it from this de- 
scription? It ought to be referred to by its 
abuttals, by a statement that it adjoined 
some other land, or that it was near some 
prominent object such as the pariah church. 
It appeared that the defendant had other 
land besides that which it was sup p osed the 
notice raferred to. How could he state which 
land the notice rof erred to ? The decision of 
the justices was therefore right and the 9^ 
peal would be d i s mi ss e d. 

Appeal dismissed. 

Attorneys: Oos (for Montgomery) fbr 
appellant : Bardwcll (for (Srabbe) for respon* 
dent 



TBUB8DAT, July 10. 

SirnHGS IK BQUITT. 

(Before His Honour Mr. Justice Molesworth.) 

BB JLLBXAITDBB BAVKIBB. 

Intelreney — Debtor fraMdnUntly induced te 
exemte hill ef eale erer all hie j^rcperty, 
the aeeiffnee thereef intending net te pay 
the eentlderation, hnt to make the exeen- 
thn thereef a meane of $eq¥Citrating 
the dehter'e eetate^Bill of eale a nnlllty, 
and mle fer ecqnutratien diecharyedf 
thengh debtor had intended te commit act ef 
ineeltene^. 

Order nwi for the sequestration of the 
estate of Alexander Bankier, of Melbourne, 
grocer. 

Mr. Lawes for the petitioning creditors, Mr. 
Webb for the respondent 

The case, so far as it has been proved, is, that 
Bankier sold in Melbourne a ship called the 
Eva Havelin ; that he did not remit the pro* 
ceeds to the owners, who reside in LiverpooL 
Bankier subsequently started in business as 
a grocer. Mr. Reid was authorised by the 
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owtMiB of the ship to act on their behalf, 
and to odlect Uie money due to them. He 
•aw Bankier, who admitted to him that he 
owed abont £2.100. Keid aaid he had better 
paj it, and he undertook to provide fnnda. 
Bankier asked Mr. M. & Levy to advance £800 
on the aecnrity of the stock, kc, and Mr. 
Iievy promised to give the money. Before 
actually coming to terms. Levy consulted 
with Mr. Godfrey, his solicitor, who advised 
him (owing to rumours he had heard) not to 
lend any money. Mr. Levy saw Mr. Currie, the 
petitioning creditor, and in consequence of 
tHiat passed between them, further com- 
munications were had with Bankier, and 
he was induced to execute a bill of sale over 
his property to Levy in consideration of the 
gum of £l,00a The billof sale contained a 
receipt by Bankier for the £1,000, attested 
by Mr. Buchanan, who is Mr. Godfrey's 
managing clerk, and also an attorney of the 
court No money was paid, and it would 
appear that it was not intended to pay any. 
The bill of sale was retained by Bankier. 
Immediately after he signed it an application 
was made to the Court for a rule tiMt for the 
•equestration of his estate, on the ground 
of his having assigned all his property to 
Levy. 

Fbihat, JULTlL 

His HoNOUB sold that the act of insolvency 
alleged in this case was the execution of a 
bill of sale to Levy purporting to be for £1.000, 
but on which only £800 was intended to be 
paid, and which purported to be a mortgage. 
Levy said that he formed an idea of assisting 
the creditors of the respondent by getting 
him to execute a deed which would be an 
act of insolvency. In furtherance of this 
design, on the propriety of which it was not 
neoessaiy for him to comment, Levy formed 
a plan by which the respondent was to sign 
a mortgage of all his stock-in-trade, but it 
was his intention never to pay him the 
money at all According to the evidence of 
the respondent, which was not contradicted. 
Levy showed him a cheque as if he had the 
intention of paying the money, and by a 
variety of devices on the part of Levy and 
Godfrey they did get him to sign the 
document He was induced to put his hand 
to the document before he actiuJly got the 
money, but he kept the document and never 
parted with it Leaving the insolvency ques- 
tion out altogether, and supposing that Levy 
and Godfrey, intending not to pay the money, 
hod got the document executed, he must 
say that the transaction would have 

July 22, 1873. 



been uttMdy fraudulent and void. The 
signature obtained to a document under 
those means would be utterly fraudulent, 
and would not be held valid in any 
court of law. He held that the document 
was not executed and was null and void, and 
was not an act of insolvency. In reference 
to the other aspect of the case^ it was evident 
that the respondent was deeply indebted. He 
was under a liability for a number of biUs 
which he had given in blank, and whether he 
was cheated or not in respect to them was 
immaterial He had also a liability for over 
£S;000^ and although there was a cross> 
demand, it did not amount to more than 
£900l He admitted receiving the money, 
and only escaped criminal prosecution be- 
cause there had been no specific direction as 
to tlM manner in which the money sliould be 

dealt with. He therefore escaped a criminal 
prosecution for misappropriation of trust 
funds, but he was threatened with a demand 
for the money which he hod misappropriated. 
It was not from any merit on the part of the 
insolvent that he hod not committed on act 
of insolvency. He had intended to commit 
an act of insolvency, but dwing to the manner 
in which he had been dealt with he had not 
committed it He could not identify Currie 
with these transactions, and therefore did 
not consider he was warranted in giving costs 
against him. The rule nki would be simply 
discharged, without costs. 

BolicitorB : Godfrey lor petitioner ; Fav^ 
for respondent 

AUSTBALASIXV OOLD-KIVUrO OOMPAVT V. 

WILSOH. 

Appeal to Pritjf Qntncil — Itijunetion agaimt 

mining in the meantime. 

See judgment ante, p. 63 ; previous appU* 
cation for leave to appeal, ante, p. 76. 

Mr. Holroyd for plaintiffs; Mr. Webb lor 
defendants. 

This was an application on behalf of the 
defendants, who had obtained leave to appeal 
from the decision of the Court to the Privy 
Council for an assessment of the value of 
the security to be given pending the final ad- 
judication. 

Mr. HoLBOTD offered, on behalf of the 
plaintiffs, to consent toan injunction restrain- 
ing them from mining on the ground in dis- 
pute pending the appeal, and allowing the 
defendants to inspect the ground as often as 
they liked, but reserving liberty to the plain- 
tiffs to drive throuch the ground in order to 
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go into thoir lease on the other tide. 
Mr. WiBB refused to assent to the proposaL 
After some aignment an agreement was 
come to, and His Honour decided as follows : 
—Order bj consent Liberty to appeal, the 
defendants giving security, to be approved bs 
the master, for £500 to prosecute the appeal, 
and to abide the costs. Plaintiffs to be at 
liberty to enforce payment of sum decreed 
and costs, they first giving respectively good 
and sufilcient security, to be approved by the 
master, to repay the same respectively, if so 
ordered by the Privy GonndL Order injunc- 
tion against the defendants to be enforced 
pending the appeal upon terms of plaintiffs' 
giving good and sufficient security to the 
amount of £2,000, to be approved by the 
master, not to mine for gold or auriferous 
materials under the said land pending 
appeal, and also to abide any order which 
the Privy Gonncil may make in the suit 
otherwise than as to the repayment of 
moneys and costs. 
Costs of this motion to be costs in the 



Solicitors : Macgregor, Ramssj and Brahe 
(for Hardy and Madden) lor plaiuUiEB; 
Doward lor defendant 



BimvGs nr bavco— tbinrt vmi. 

Satubdat, July IS. 

(Before their Honours Mr. Justice Barry and 
Mr. Justice Fellows.) 

TBM QUinr V. PJLTBICK WLm, 

HMTfety^Tke pauihUit^ 9f profit \% mt^a 

neesaarjf ttement intke er i m^ CMiiHetUn 

far fmr^inf and titterii^ ti^natwti U • 

petition for tie appointment ofajnttico of 

tkopoaeOf suotained. 

Special cose reserved by Mr. Juslioe Wil- 
liams for the opinion of the Court The 
prisoner was tried at the last Sandhnnt 
Circuit Court for uttering and foifsij at 
common law, the foigery being of tlis rigna- 
tures of a number 61 peofde to % memo- 
rial to the Bolicitor-Qenena for tfaa ^^ 
pointment of Patrick Buike to tlis oOce of 
juslioe of the peace. Prisoner was oon^ 
victed, but the point reserved was whsther 
the information disclosed any offence. 

Mr. C A. Smyth for the Crown ; D& MsOi 
kay for the prisoner. 

Mr. Justice Babbt said that sevend cssei 
were cited during tlis argument from which 
it was sought to be assumed that, in 
order to constitnte an offence of this 



description, the person guilty of the forgery 
or uttering should have contemplated 
the acquisition of an office of profit 
One of the cases refened to the ^ipoint- 
ment of a schoolmaster, another to the 
appointment of a constable. Each of 
these was entitled to emolument by 
virtue of his office, whereas a justice, of 
the peace was not entitled to any emolu. 
ment and, therefore, there could be no 
offence (it was said) in attaching forged 
names to a memorial asking for an appoint- 
ment of a person to that office. There was 
something captivating in the argument but 
a closer examination of the authorities 
showed that it was unimportant whether the 
office sought was one of profit or not It 
was equally criminal to seek, by means 
such as those disclosed here, an oflloe of 
honour and trust It could hardly be said 
that a man might with impunity commit a 
forgery with the view of obtaining the i^ 
pointment of a justice of the peace, and 
that it was a crime to commit a foigeiy to 
obtain the i4>pointment of a constable who 
was liable to be controlled and directed by 
the justice. That- was the only point in the 
case, and the Court having carefully ez« 
amined it did not think it ought to prevaiL 

Conviction aflirmed. 

Dr. Mackat subsequently applied lor leave 
to iqnieal to the Privy Council, but the Court 
intimated that the application ought to be 
made in chambers. 

Attorn^ : Oumer lor the Growfi ; On 
(lor Wrizon) lor the prisoner. 



LOXDOH AHD AUSTRAUAV AOBTCT OOBPOBATIOV 
(APFBLLA2ffS) V. CLOUQH AHD 0TBIB8 (U- 
BPOITDINTS). 

Mono^ paitt^Moootorjf If a§ont from trsM- 
foroei ^ hio htuineii of half ^wmstMiMi 
fohHeh had hoon roeovored from him ly • 
eo^gontt iut lekieh had hoon paid 090r to 
weh trantforooi. 

Appeal from County Court MelboaiiM. 

Mr. inUeneuve Smith for appellants; Mr. 
Wmams lor respondentB. 

Messnk dough and Bogg sued the ooss* 
pany lor £4S, money paid to thefar use. It 
appeared that in 1B66 Messnk Grsj and Co., 
of B eechworth, placed hi dough and Oo.1b 
hands lor sale the Hurdle Greek statfoo. 
The commission on the sale was to be di» 
vided. dough and Co. received all the cosk* 
mission. About that time the business of 
dough and Co^ was puchased by the oor. 
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p wat jon, sad all oommMoiui notlved after 
JuMb lM6b w«ra to be received hf the oor- 
pontioD. Tlilacoiiimkik«,aoooidliictothe 
pbintilfa' atatemenl^ was ao paid to tiie oor* 
pontion. In 1871 Gioaf h and Bogg left the 
coipomtion'a aervke. They were af terwarda 
sued bj Orajr and Go. for the half oommia- 
ikm on the aale of the Hnrdle Creek, and 
Jndffment recovered agalnat than. Thej had 
giren notice of the action to the coiporation, 
bnt that body did not chocae to inteifere. 
Glon^ and Bogg, having paid Gray and Ca, 
•ought to recover the amount from the cor- 
poration. The Jndge of the County Coozt 
gave phdntiifa a veidict, and the defendanta 
appealed. 

The GouBT waa of opinion that there waa 
evidence before the Judge to jnatify him in 
giving the phdntiffa a verdict, and therefore 
lefoaed to inteifere with the dedaion. 

Attorn^ya: Onmer for appdlanta; Ben* 
nett and Attenboioagh for reqxmdenta. 

BBADLIT V. CBBRH. 

Jfiwifif OmjMmiei Ad, i\>. 828, $eei. 88— 
7hre»jMut to goodi'-'PUa tf KarrwU 
9f diitreu far eontrihuiumi U wUnlmg 
MWjMMijf te courte ^ wvMm§ »p— 
Jkm mrr er MtmtA, then heing ne «I2^ 
gmtiom ^nmm&mi te ikaw emue» 
See alao 8mUh t. Chgion, amte^ p. 76. 

Demurrer to plea. 

Mr. ^^lliama for pbintiir ; Mr. MTarland 
for defendant* 



The plaintiff aoed for treapaaa to hia goodie 
and the defendant juadiied under awairant of 
dieli'iaa for payment of calla to him aa liqui- 
dator of the Kneebone Mining Company, 
P ee ch wor t h. The plea did not contain an 
allegation that there had been a anmmona 
to ahow canae prior to the iaaue of the warrant 
ofdiatreaa, and on thia ground the demurrer 
waa held good, aa it had previoualy been de- 
cided in WaiTT V. TempUiom, that a anm- 
mona to ahow cauae waa neoeeaaiy. The 
action had been brought to obtain the opinion 
of the Court on a aection of tiie Mining 
Statute of 1871, but aa Mr. Williama'a client 
waa not preeentk he declined lo take the re- 
aponaibility of waiving the obiertion to the 
want of the aummona. 

Judgment for plaintiff. 
Attom^yi: Macgregor, Bamaay and 
Brahe for plaintiff ; Parton -imd Hellini for 

dftiftdidfHi it fc 

July 22, 187S. 
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Bute nW oalUng on Mr. Jamea Scott» an 
attorney* to anawer appellant in anafidavit 
bySwindeDL 

Mr. FnOerton ahowed oaaae ; Mr. WUUamg 
in anpport of the rule. 

The rule waa poatponed till next term, aa 
it waa not in accordance with the practice of 
the Court to have auch ralea letunaUaon 
the laat day of term. 

Attomcya : Braham tenile; Godwin lor 



amiHoa nr iquitt. 
MoHDAT, July K 
(Before hia Honour Mr. Juatioe Moleiworth.) 

LOVSOir CBABTIBID BAHK V. LlifTlfclggB AMD 



Privg CoumeU — OowFt wketi making the 
ieeroe om orior of tho tbur^ oannot vary 
itinmofwog, 

Thia waa a motion to enter a decree of the 
Privy Council aa an order of the Supreme 
Court The bank had tiled a bill againat 
tiie truateea ot a aettlement executed by this 
late Mia. A. Y. Aitken (formeriy Mia. Ware) 
againat the ezecutora of her will, and againat 
her children. The object of the bill 
waa to have the eatate to which 
Mm. Aitken waa entitled, aa the widow 
of the late J. G. Ware, dedared liaUe- for a 
eum of £14,000l and intereat, advanced to her 
by the bank. The kte Mr. Ware died in 
1860, leaving property then eatimated aa worth 
between £50,000 and £60,00a Mia. Ware waa 
i4>pointed adminiatratriz of the eatate, and 
aa auch she kept her accounta at the Lmidon 
Chartered Bank at Oeelong. On the occaaion 
of her marriage with Mr. Aitken she executed 
a aettlement of £18^000 of her ehare in the 
Ware eetate. The bank aubaequently ad- 
vanced her over £14,000, ahe died without 
having lepaid the money, and the queation 
waa whether the bank could recover it Mr. 
Juatice Moleeworth decided againat the bank, 
and hia dedaion waa confirmed by the full 
Court The bank then appealed to the Privy 
Council, which reverMd the dedaion of 
the Supreme x:onrt, dedared the bank 
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entitled to the monej. directed aooonnte 
to be teken, and alio gare the benk 
a lien OTer two tiinia of £8^000 and £8^000 
which had been depoaited with thorn bj 
Mra. Aitken aa adminiatiatrix of the eatate. 
It turned oat» howoTer, that the bank had 
been obliged to repay the money to the re- 
ceiver in the eatate, and therefore it had no 
lien. The application now waa to enter up 
the decree of the Privy Coondl aa an order 
of the Coartt and alao to vary the decree by 
diapenaing with the acooanta, and making an 
order for payment 

The Attorney-General, with Mr. Laweaand 
Mr. Webbi appearedfor the plaintilfa; Mr. 
Hdlioyd, Mr. A'Beckett, and Mr. De Verdon 
lor the aevenU def endanta. 

The following authoiitiea were cited:— 3 
k 4 WiL IV. cap. 41 (Privy GonncU Act), 
aecta.21,S8;647yict cap. 38 (TftkO. aeet 
6 {fi Vict atata. 667. 669, 86D ; MacpherKm'a 
Privy Conndl Piactice, 147; MMieaheif «. 
WMaUa 6^. if. Co, a A. J. B. iO ; AOfa «. 
Ifoteoml A'Beckett'a Beaerved Judgments 
73. 

Hit HoHouB intfanatad that he could only 
make thoj decree of the Privy Conndl an 
order of the Coort ; ha oonld not vaiy it in 
anyway. 

The caaa waa then poatponed till Thus- 
day, to enable the pbintiiFa' connaal to 
decide on what fonn of order they wonid 
take. 

SdUdton: J. M. Daviei (lor Harwood) for 
plaintifli; Malleion, England and 8tewaitF» 
Nntt and Blake— and Taifiat and Baeklaod, 
lor the NTefal dofendanti^ 

Satobiut, JuLTia. 

amiMQa nr baitoo— tbivitt tbbic. 

(Before their Honoora Mr. Jnatlce Barry and 

Mr. Jnatioe Fellowa.) 
n» Qumr v. thb aioianua or Tima, esgx 

GBICE AND LTBLL. 

AdminittratioH Ad 187S, iVr<». 427, seet.U 
— This uetwH appllM otUg to egtates 9f 
jterioni who He after it eeme i$Ue epemtiei^ 
— Mandamua rrfveed te compel regietration 
ofereoHtore of a teetator who died hfore, 
hut irAaM will woe proved after, the aioeo 
Aet earns iwto/oree, 
Mr. Holioyd for the rektoia ; Mr. Webb 

lor the Begiatrar. 
Thia waa a rale iiirf for a moMdamue to 

compel the regiatrar of titlea to legiater the 

execntora of the will of the late Mr. John 



Gatto nnder the Landa Tranafer Statute aa 
proprietora of the land referred to in the 
rale. 

Mr. Jnatice Babbt aaid,— The qneation in 
thia caae ia whether execntora who happen 
alao to be deviaeea in tniat n^er a will 
made in 1861, of which probate waa 
granted in 1872, can compel regiatratlon 
under the Act Na 427, aec 14, which 
came into operation in 187Sw By aection 
2 the prior Act» Na 230, ia repealed, 
" except aa to freehold landa for the 
adminiatratlon wheieof a rale haa been 
granted." In thia "exception" no diftinct 
tion ia made between landa held by apiivate 
adminiatrator and landa held by the oAdal 
adminiatratororcnrator. Both are left on the 
aame footing. By aea 6^ which waa (and aa 
we think, rightly) admitted to be proapective 
only in ita operation, it ia enacted that upon 
the granting of probate of the will, or adminia- 
tratlon of the eatate, or a role to adminlatar 
the eatate of any deceaaed peraon, the land 
ahall veat aa from the death of each perwm. 
The vae of the expreaaion "ahall veat** 
makea Uiia davae i^iplicaUe only to fntnra 
probatea, lettera of adminiatratlon andiraiea. 
If it had been intended to apply to thoae 
granted before the Act the expreaaion ought 
to have been "ahall be deemed to have been 
veated." Byaection7, real eatate iamadeaaMta 
in Uie handa of the "execntor of adminiatra- 
tor," and power ia given to aell or mortgege, 
and to convey to the porehaaer, and it ia then 
enacted that the aection ahall i^ply to landa 
nnadminiatered when the Act cornea into ope- 
ration. Thia aection haa thva a retroapective 
eifect, bat in order to limit ita retroaetive 
opeiation, and to obviate any doabt whether 
an "exectttor or (common) adminiatrator^ 
aboold take or hold landa already veated in 
an "adminiatrator of freehold knda»" it 
condndea with anenactment that "nothing 
in thia or the praceding aection ahall diveal 
any real eatate oat of any adminiatrator of 
freehold landa appointed previooaly to the 
coming into operatioii of thia act" Thia 
hat enaotment, Uka aection 2; appliea, 
in onr opinion, to a private aa weU 
aa the ofldal adminiatrator, bacaaaa when 
the carator obtafaied a role to adminiater it 
waa granted to him in exactly the aame 
language aa to a private peiaon. (Act Na 230, 
aectionaift.) Each Waa aimply an adminia- 
trator, and had the aame title. (IK, aeetioii 
6.) The reaaltof the foregoing enactmentaia, 
that land in the handa of an adminiatrator 
when the preaent act came into operation 
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it to oontinue to be held u if the act had not 
been pawed. It waa contended for the regii- 
trar Uiat aection 14 applied only to peiaona 
who died after the preaent act came intc 
•peration, and thai thia waa dear from 
the fact that aection 14 waa oonflned to 
mlea to adminiater granted to the cnrator. 
and not extended to anch mlea granted 
to private peraona ; that if the inten- 
tion had been to make that • aection 
retroapectiTe, it would have i4>pUed indiacri- 
minately to idl ralea granted before the Act 
either to the cnrator or to a private perK>n. 
We think thia argument ia well founded, 
and that the maxim noMliir a tociif limita 
the application of aection 14 to future 
teatatora and inteatatea. Adminiatratora 
of land who were auch when the act 
eame into operation were, aa we have 
ahready aeen, left in jtolK (pM* Thejalready 
had the land, and were to keep it There 
waa, therefore, no neceaaitj for including 
them in aection 14. Thej, and they only, 
were already provided for by the act, Na 
901, aection 7S. But executora and (com* 
BBon) adminiatratoft had a new dahu or 
capacity given to them ; they were aa auch to 
take lands for the firat time ; and the curator 
(when he obtained a rule to adminiater) waa 
to have the aame dahu, and it waa there- 
f on proper to mention all in aection 14 ; but 
we can acaroely auppoae that the Legia- 
lature intended that aection to apply 
in Uie caae of teatatoro already dead, 
leaving executora who were alao dead, having 
in thdr turn ^ipointed their executora. 
Tb regiater the executor of the firat teatator 
under auch drcumatancea would be to regia- 
ter adead man aa proprietor; and to regiater 
the executor of the executor aa proprietor 
would be todo what the Act haa certainly not 
provided for, aa on a compariaon of the leaf of 
the regiater book with the probate granted 
to the executor of the executor, there 
would be nothing to connect the regiatered 
proprietor with the new applicant for 
legiatration ; or, in other woida, to ahowhow 
the executorof B could daim to be regiatered 
aa proprietor of land atanding in the name 
of A. It may be that thia conatrucUon will 
provent the executora of a proprietor who 
died before the new act came into 
operation from regiatering themaelvea 
aa proprietorB ; but auch aeema to have been 
the intention of the Legialaturo, for at the 
and of the aection then ia language in- 
capable of a conatruction which oould make 
it retroapective. '*If in any caae probate or 
adminiatration ahall be (not ahall have been) 

July 22, 1878. 



granted,** kc, aro worda which cannot in- 
dude probatea or adminiatratkme previoualy 
granted. We thhik, therof ore, that the re- 
giatrar waa lighti and that the rule muat be 
diadiarged. 

Rule for a m m td amm t diaehaiged. 

Attorn^ : Smith and Smmerton for the 
idatoia; Gnroer for the regiitrar. 



Ammam JumiaDicnoir ur iqurt. 

July IS. 

Bef on Mr. Juatice Bany (Acting Chief Jua- 
tice), Mr. Juatioa WilliaaM. and Mr. Juatice 
Fellowa. 

OUBWICK V. OBMWICK. 

firtm mMm§Mtii§ 0m 0$ ground ^ in^- 
sanity, an agreement fm' auseintien wkieh 
he had made with hli eo-partner, in which 
and in a wh$eqnent agreement, he had 
treated him a$ eane^Ceurt will net mea- 
sure theamonnt efeajfaeitg. 

Appeal by plaintiiF from a deciaion of Mr. 
Juatice Moleaworth. The plaintiff waa Mr. 
Henry Creawick, and the defendant hie 
brother, Mr. J. Creawick. 

The Attorney-General and Mr. A'BedLCtt 
for the appellant; Mr. Hdroyd and Mr. 
Lawea for the reapondent 

Argued May C See report of .the caae below, 
ante, p. 23. 

Mr. Juatice Babbt aaid,— The facto aet 
out in the pleadinga and evidence aro 
ao fully atated in the judgment of the 
primary judge, that it ia not neceaaary to 
allude to mora than the leading f eaturea on 
which the caae depended The bill waa filed 
to obtain the diaadntion of a partnerahip in 
certain atotiona and the atock thereon ori- 
ginally entered into betireen the plaintiff 
and the defendant in the year IMS. The 
agreement of aaaodatlon waa verbaL The n- 
apective proportiona of intereat in the capital, 
atock, and profito were— to the plaintiff, two- 
thirda; to the defendant, one-third. By 
reaaon of hia intemperate habito the defen- 
dant waa aiBicted with lunacy, and it became 
neceaaary, in the month of Auguat, 1806^ 
to pUce him in a private aaylnm for 
theinaane. He remained thero until March, 
1M7. The affaire of the atotiona had been 
in the meanwhile conducted by the defend- 
ant*a wife and two aona. After he waa ro- 
moved from the aaylum, and had returned 
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lo his fomier residenoe, his sons oontinaed 
to manage. Each had a written authority 
from his father to draw for expenses on his 
hanking aoooont In the year 1869 the 
plaintiff transferred the agency of the sta- 
tions, previously carried on hy himself, to a 
mercantile firm, and during the years 1869, 
1870^ and 1871, continued to treat the elder 
son of the defendant as managing on his 
father's behalf. On the 19th of Jane of the 
latter year (1871), the plaintiff entered into an 
agreement with him for a dissolntion of the 
partnership. By the express direction of the 
plaintiff, this agreement was submitted by 
the son to the defendant (his father) for ap- 
proval It became the sabject of considera- 
tion by all the members of the family. It 
received what was said to be, and what was 
accepted by the plaintiff as, the intelligent 
sanction of the defendant, and in part com- 
pliance with its conditions, the defendant 
signed a promissoiy note for £2,000 payable 
at a remote date. The plaintiff had after 
this some correspondence with the de- 
fendant's eldest son— this is characterised by 
the learned Jndge as "fair." In it the pUiin- 
tiff admitt^ that he was bound by the 
agreement of the previous Jane, and he re- 
qoested that he might be released from 
its effect The defendant's son yielded to 
this application, and on the 90th November, 
1871, professing to act on behalf of his father, 
bat without his authority or knowledge, 
signed a paper by which the agreement of 
June was cancelled, and it was stipulated 
that the plaintiff should resume his in- 
terest in the stations in the propor- 
tion of one-halt instead of two-thirds. 
The plaintiff wrote thereon that he atieed 
to the term^, ana he returned the ac- 
ceptance whic^ he had received under the 
agreement of June. That acceptance was de- 
stroyed. When this document was signed it 
was submitted to the defendant He was 
asked to ratify it, and refused to do so. The 
bill prays either that the agreement of No- 
vember, 1871, may be declared valid, and that 
the accounts of the partnerahip maybe taken 
on the basis of that ; or, if the defendant is 
not to be bound by that agreement, that it 
may be declared that the original partner- 
ship still subsists, and that it may be 
wound up; or, if the Court should hold 
that the agreement of the 19th of June, 1871, 
is binding, that the defendant may be directed 
to carry that out The decree has been made 
in conformity with the third proposal 
which the plaintiff voluntarily submits foi 



the consideration and decision of the Court, 
and from this decree he appeals. The 
reasoning presented to the Court on behalf 
of the plaintiff to maintain the proposition 
that the agreement of June was invalid is 
that it was not binding on the defendant 
because he was not at the time of sufficient 
mental capacity to understand its terms and 
give to it a rational assent, in fact professing 
to relieve the defendant from an agreement 
of which neither he nor any person on his 
behalf complains because it is inequitable in 
its nature, on account of the infirmity under 
which the defendant laboured at the time it 
was executed by him. We are of opinion 
that such a line oi argument is wholly 
unsupported by the evidence, and is utteriy 
inconsistent with the plaintiff's own conduce 
throughout the many yean of his dealing 
with the defendant Hod he a real faith 
in the permanent intellectual disability 
of his brother he might hare applied for a 
dissolution of the partnership in the year 
1867, when it was deemed necessary to place 
him under medical restraint That the 
insanity of a member of a firm, whereby he 
is rendered incapable of contributing the 
skill and industry required of him, is good 
cause for putting an end to a partnership, 
was laid down by Lord Kenyon, when Master 
of the Bolls, in Saytr v BtnnH, 1 Cox. 107, 
also reported in Montayue't DigeU of the Law 
of PartneriAip, That case was recognised 
and reviewed by Lord Eldon in Waters «. 
Tayior, 2 V. and B. 302, with the usual cau- 
tion and nice discrimination of that very 
learned judge, and the necessity for ad- 
hering to the strict rules of proof when 
endeavouring to establish the continuity off 
such a malady, which the plaintiff undertook 
to make out was permanent is shown by 
the case of Kirby v. Carr, 3 Y. & ColL 
Ex. 181 But it is dear that the plaintiff 
never regarded the defendant as afflicted 
with such a calamity as permanent insanity. 
This is self-evident by his having been in- 
strumental in withdrawing him from the 
asylum after a comparatively brief treatment 
there, by his having during the space of three 
years recognised his capacity (such as it was— 
certainly not of a very high order) to delegate 
authority to his sons,* by his having regarded 
him as a being possessed off sufficient in- 
tellect to comprehend and to sign accounts 
and other documents, and especially in the 
instance in question when he directed the 
defendant's son (as he asserts) to return from 
HeUxHime to the station, lay the accountsof 
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tlM partnenhip before him and the rest of the 
famUj, and to procure hie signature to the 
■Creement. hf which agreement he subse- 
quently acknowledged he was bound. Those 
accounts which appear in the evidence as 
Ex. 3 are so much condensed that consider- 
able time and trouble would be required to 
render them intelligible, explain and verify 
the particnUirs. It appears to us highly im- 
probable, indeed incredible, that a gentle- 
man who bos manifested throughout a feel- 
ing of sympathy and affection for his brother 
and his family could have thus transacted 
business with him and suggested the adop- 
tloii of all these proper precautions usual in 
the adjustment of affairs of this nature, if he 
had entertained a well grounded lielief that 
the defendant was at that Juncture, as he 
ftTers, *' mentally incapable of managing his 
affairs." Inordertosubstantiatesuchanissue, 
courts of equity exact proof as stringently as 
courts of law. They will not, as has been said 
by Sir John Jekyll, in Osmond v. I^izroy, 3 
P. W., 129, " measure the size of men's 
underrtanding." They know nothing of 
equitable incapacity where legal capacity 
•ubeists. It is not any temporary illness or 
incapacity to attend to business which should 
warrant a dissolution of partner8hii>— Lm/v. 
Coles, 1 De O. M'N. k Gordon, in ; Sadler «. 
Lee, 6 Beav., 321 Still less can this Court 
on such grounds justify the setting aside an 
agreement for a dissolution. The proper 
oonstruction to be put on the words " severe 
illness producing incapacity ** in an indivi- 
dual I4>pear8 in Boff^liawv, Parker, 10 Beav., 
682» and it is not enough that he has only 
impaired his intellect but not destroyed his 
^Kftuatf—Shaw V, Thaehray, 1 Sm. k Q,, 
639. The mind may be clouded or weakened, 
■till not incapable of remembering, reason- 
ing; and Judging. What is required to sup- 
port the proposition in a court of law has 
been explained by Alderson B., in Gore v, 
Gibaon, 13 M. It W., G23 :— The state of the 
mind of the person whose mental condition 
is involved must be " just the same as if he 
had written his name in his sleep in a state 
of somnambulism." Proof of a mere 
weakness of understanding will not suffice ; 
particularly here, when, at the instigation 
of the plaintiff, relations and friends 
were present to advise and protect. 
And it is somewhat unusual to hear 
of a plaintiff attempting to set aside such 
an agreement as this on such pretences 
without establishing anything in the nature 
of the permanent infirmity mentioned above, 
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while in the same bill he invites the Court 
to make a decree in his favour to carry out 
another agreement made six months later, to 
nph<M which (although he fails to show 
authority in the sgent to make it), he must 
admit the perfect sanity and ability of the 
defendant, the principal, to contract The 
defendant's son had no authority from his 
lather to bind him by either of these agree- 
nentiL It i^ypears to us that the defendant 
oonld have ratified or rejected both, and that 
he did lati^r the one and did not rati^r the 
otiier. The agreement of June will, there- 
Ion, be carried out in the terms of the 
deoree, and the appeal will be dismissed. 

Appeal dismissed. 

Solicitors : Bennett and Attenboiongh for 
the appellant; Wooloott and Turner (for 
Preiswell) lor the re^xndent, 

Satubdat, July 12. 

sittings in banco— t&initt term. 

Before their Honours Mr. Justice Barry and 

Mr. Justice Fellows.) 

COLONIAL BANK V. ETTEBSHANX. 

Bank manager may, fehere no limitation of 
hit authority has been announced, bind 
hii direetort by teaiviny the liability of 
the maker of a promittory note^Waiver 
may be by an informal renunciation by 
holder, and is a qnestion for jnry-^Kem 
trial granted where jfrejtonderanee qf evU 
deme against waiter. 

Rule nisi to enter a verdict for the plain- 
tiffs, or for a new triaL 

See report of argument, ante, p. 45. 

The Attomey-OenenI, Mr. Ireland, Q.C., 
Mr. Iliginbotham, and Mr. C- A. Smyth for 
the plaintiffs ; Mr. R. Walsh, Mr. Holioyd, 
Dr. Dobson, and Mr. Williams for the 
defendants. 

Mr. Justice Babbt said,— In this action 
the plaintiffs sought to recover the amount 
of two promissory notes— one for £2,600, at 
three months, dated 12th February, 1869, 
made by defendants in favour of one Donald 
Ferguson, and by him endorsed to the plain- 
tiffs ; the other for £2,500, at four months, 
dated 6th May, 1369, made by defendants in 
favour of one Adam Stackpoole, and by him 
endorsed in like manner. The declaration 
contained a count for interest The pleas 
were— Firsts defendants did not make either 
of the notes ; second, as to the first count, 
that the note in question was made for 
the accommodation of Ferguson, and was 
paid by him ; third, as to the same count, 
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thai the plaintiift, while holden of 
the note, by exprew rennnciation and 
waiver, exonerated and diachaTged the 
defendants from payment A fourth plea 
to the tame count on equitable gronnda, 
that the note was made for the aooommoda- 
tion of Fergnaon to secure to plaintiffs the 
repayment of value given by him by way of 
diffconnt or advance thereon, of which the 
plaintiffs had notice ~ that the plaintiffs 
gave time to Ferguson after tJie note was 
due, without the knowledge of defendants, 
whereby the defendants were diKharged 
from liability to pay— with similar pleas to 
the second count Never indebted, and pay- 
ment were pleaded to the last count A 
verdict was returned for the defendants, and 
a rule was obtained on the leave reserved to 
enter a verdict for plaintiffs, because there 
was no evidence of vraiver or renunciation by 
the bank (the plaintiffs), or by the directors 
of the bank, or by any one having authority, 
express, or implied, to bind the bank ; or for 
a new trial, because the verdict was against 
evidence, and because evidence was im- 
properly received. The history of the origin 
of these notes, allowing for difference in the 
detaila of each transaction, as spoken to by 
the witnesses on each side, was substantially 
as follows:— A Hr. Glass, since deceased, 
met Feiguson, the payee of the note in the 
first count on the day of its date and took 
him to the defendants' oAoe, the defendant 
Ettershank being absent Ohiss obtained 
the note, which had been previously signed 
by the defendant in consequence of a pre- 
vious application by Glass to him, and per- 
suaded Ferguson to sign and discount the 
note for him. Feiguion than gave his ebequs 
for the amount less the discount to Glass, 
and Glass took the promissory note to and 
deposited it in the plaintiffs' bcmk. Ferguson 
had two distinct accounts in the plaintiffs' 
bank, a private and a discount account 
The note was placed in the latter. 
When presented for payment it was not paid. 
The bank did not give notice of dishonour to 
Ferguson. The account of the transactions 
given by the defendant Ettershank is that 
Glass introduced Ferguson to him in his 
office, told him tliat Ferguson wanted him 
to give his promissory note sgainst stock 
which he proposed should be sent to Mel- 
bourne, and sold by him, stating that if the 
atock did not arrive in time Ferguson would 
retire the note without the defendants' sssist- 
ance; whereupon he agreed, and the note 
was left with his clerk, and called for some 



days after. With respect to the note in tha 
aecoud count Stackpoole aaid thatFilaon, 
Glaaa's manager, met him, and induced him to 
go to tlie plaintiffs' banking-house, and 
there sign the promissory note of the defen* 
dants which was lying there. It was subss- 
quently at the request of Glass discounted by 
the bank, tlie proceeds went to Stackpoole's 
credit he handed them over to Glass. This 
note was not paid at maturity ; it was renewed 
by the note in the second county similar in 
all respects. The renewal was also dis- 
counted for Stackpoole, and not paid, and on 
it Uie defendants are now sued. A short 
time before the note in the first count sued 
on was about to fall due. Glass called at the 
phiintiffa* bank and having given an under- 
taking to bring back a cheque in psyment of 
it obtained the note. He returned and de- 
livered the defendants' cheque for the 
amount with the note, the names on whidi 
were cancelled. This cheque remained in 
the possession of the plaintiffs' bank for 
several days, at the expiration of 
which time the note had become due. 
Greenlaw, then accountant of the bank, 
having had an inteiview with Glass, called 
on the defendant Ettershank by the direc* 
tion of Bumes, the manager of the pbiintiffa' 
bank. Greenlaw informed Ettersliank that 
he had received the cheque from Glass with 
instructions that notice should be given 
before it was presented for psyment Etter- 
shank replied that the cheque would not be 
paid. Thereupon Greenlaw insisted that tha 
names of the defendants should be reinstated 
on the note. Tliat was done by writing the 
name of the defendanta' firm anew, and the 
cheque waa reatored to Etterahank. Green- 
law, in anawer to queationa, lUfirmed that he 
made no allualon to any undertaking to give 
Ferguaon or the defendanta time to pay the 
note. Etterahank aaaarted that Greenlaw 
on that occaaion atated to him that the bank 
had no intention of auing him, that they 
never did aue where they had good 
marka in their own euatomera, and 
that Ferguaon waa a good mark. Many 
authoritiea were cited to eatabUah the 
nature of the reaponaibillty and the extent of 
liability of abank for the actaof ita manager. 
They toad to the conduaion that the question 
involved, one of prindpal and agent and 
what the duty of the agent really ia» raiaea an 
iaaue of fact and ia to be detemdned by a 
jury, even although in auch a caae aa the 
preaent there be no evidence except the 
exiatance of the relation of banker and 
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cnBtomer. Thus in the absence of exprew 
evidence of the nature of the duties of an 
insurance broker, the jury were directed by 
the Lord Chief Justice of the Queen's Bench 
in Hurrell v, BuUard, 3 V. k f. U&, 
to judge of their own knowledge 
what those duties are. A ruling in 
conformity with that of Erie, L.C.J. of the 
Common Pleas, in Foster v. Bank of London, 
ibid 214, with respect to the duty of the ma- 
nager of a bank, as also with the previous 
direction of Dramwell, J., as to the duty of 
a house agent, in Haffts v. TindaU, 2 F. k F., 
444, upheld in Q.D., p. 440, note 2 ; also re- 
ported 1 D. It S., 296. That Court was of 
opinion that the jury might rjghtly infer 
from the very nature of the employment and 
the payment of commission that it was the 
duty of the agent to make proper inquiries. 
In ToUerdell v. FarnhamBiue Brick and Tile 
Company, L.R., 1 C.P., 674, it was laid down 
that a principal is bound, not only by such 
acts as are within the scope of the agents' 
actual authority, but by such acts as are within 
the larger margin of an apparent oroetensible 
authority derived from the representative acts 
or default of the piincipaL Howard v. 
Sheweard, L.R., 2 C.P., 148; Proudfoot v, 
Mont^nort, L.R., 2 Q.B.,511; Barwiek v. 
Engllth Joint Stock Bank, L.R., 2 Ex. 
2S0, are to the same eifect, and Dram- 
well, J., in delivering the judgment of 
the court in MVowan v. Dyer, L.R., 8, Q.B. 
141, imports into it the general rule from 
Stoiy on Agency, S. 452, which runs in 
these words:— *' The principal is liable to 
thiid persons in a civil suit for the frauds, 
deceits, concealments, misrepresentations, 
torts, negligences, and other malfeasances 
and omissions of duty of his agent in the 
course of his employment, although the 
principal did not authorise or justify, or par- 
ticipate in, or indeed know of, such miscon- 
duct, or even if he forbade the acts or dis- 
approved of them." These authorities appear 
to us to afford an answer to the argument 
for the plaintiff that it was incumbent 
on the defendant to prove afArmatively 
thai the manager had authority to 
waive these notes. His authority to deal 
with customers of the liank in the manifold 
operations in which they are engaged, who 
borrow money by discount or overdraft, or 
loan, without or with securities of all kinds, 
legal and equitable, deposited, varied, ex- 
changed, released from time to time in the 
exercise of his own judgment^ without the 
knowledge of his directors, and without any 
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direct communication between the customen 
and the directors, ought» therefore, in our 
opinion, to furnish evidence to go to a jury, 
as far as such customers are concerned, that 
the manager had also power to waive a debt 
due to the bank upon a bill or note, notwith- 
standing the evidence given by Mr. Cohen, 
one of the directors, that the board never 
gave the manager authority to waive any 
rights of tlie bank. Evidence was given that 
overdraft was allowed to a customer by the 
manager ; that a customer was allowed to 
draw against bills sent in for discount 
which, according to the mode of con- 
ducting business, would not have come 
before the directors for discount until 
the middle of the ensuing week. These are 
instances of money of the bank lent by the 
manager on bit sols res^nsibility— money 
which may never be recovered. There does 
not seem to be any sound distinction in prin- 
ciple between his being able to bind his 
directors without their leave in that mode of 
creating a debt which became due to them, 
and his being able to release without their 
express authority a debt which is due to 
them. The relations of the general manager 
with the public are different from those be- 
tween him and his directors, and where the 
extent of his authority to bind them is not 
declared, it is the province of the jury to 
infer an authority co-extensive with the act 
of the person held out to the public as in- 
vested with a power to act, provided it be 
within the scope of banking business. Tliat 
business cannot be carried on without giving to 
the manager extensive discretionary powers to 
be used when an emergency arises, and there 
may be cases in which the acts of a manager, 
though not in conformity with his express 
authority, may yet be binding on his direc- 
tors, who are left in such cases to seek the 
remedy against him. This principle has pre- 
vailed since the decision of Paiiiei v, Soam, 
Ooldsborough 136. Such a general agency, 
committed to the manager, must therefore en* 
tail totally different consequences from those 
which follow where the agency is drcnm- 
scribed. For were a manager, who was 
acting generally in other matters, to give 
notice to a customer of something which on 
the feoe of it abridged his general powers, 
the rule established by Alexander «. 
M'KtnxU, 6 CD., 767, cited for the plaintiffs, 
would apply. That is one of a dass which 
establishes that where an intimation is given 
to the world that a manager acts under a 
special authority,--as for example, drawing. 
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aooepUng, or endoriing a bUl per proenrft- 
tion,— it is inenmbent on perKms daaling with 
him to Me that tiie authority is properly 
pornied, and it ie wlioUy distinct from the 
other dasi which has been under coneider- 
ation, where the extent of authoritj is to be 
inferred from its exercise, and the mode of 
exercising it does not import any limitation 
of the authority that should anrase inquiry. 
Were a customer of the bank to take such 
bill or note withoat ascertaining whether the 
manager did possess adequate authority to 
draw or endorse, he would take it at his 
periL But it was said that although that 
might be the doctrine when principals were 
dealing with each other, there could not be a 
gratuitous waiver by a manager. It must be 
made for some consideration. The answer 
given to that was that the manager, in 
representing his principals, is oOer ego— he 
binds them as effectually as he can bind 
himself here ; and by that answer we 
believe the plaintiffs are concluded. 
Then as to waiver. This is also a question 
for a jury. The Law-Merchant, unlike other 
brandies of the law, admits of the discharge 
of a party to a bill of exchange orpromissoiy 
note by an absolute unconditional renuncia- 
tion by the holder, though unaccompanied 
with satisfaction or any solemn instruments 
Fotier 9. Dawber, 6 Ex., 85S. That case, 
with all those in jMriiNO/CTMi, was well con- 
sidered in this court in the case ciOiasBP. 
M'Leerp, UfVM«June22,1887). An intention 
to waive the liability of the party, if deariy 
and unequivocally announced— ex; gr., by an 
agreement " to consider the acceptance or 
note at an end;" that "the holder would 
look to the drawer or endorser ;" ** that tua 
acceptor or maker need not trouble himself 
further;"— is sufficient evidence to go to 
the jury, and upon such statements 
they may decide that the peison to 
whom they refened was dischaiged. This 
is undoubtedly the state of the law. 
Still, we are unable to bring ourselves to the 
oondusion that we ought to act upon the 
leave reserved, and enter a verdict for the 
plaintiffs. We are now for this purpcoe to 
regard the position of the judge at the trUL 

We are, in effect, called upon to say that ho 
should have directed the jury to return a 
verdict for the plaintiffs, and that if he 
had done so we would now uphold his 
ruling. To sustain it, we should be 
compelled to affirm that the evidence 
offered for the defendant was not worthy 



of credit That we decline to da TkUng 
the next question in the rulOi the Hfjdt 
to a new trial, we proceed to eiamins 
the evidence in support of the alleged waiver. 
According to the contention on the part of 
the defendants it was abundant It con* 
sisted of express statements by Bumes and 
Greenlaw that the bank would not sue the 
defendants, but would look to the endorsers 
of the notes; that the bank asked for and 
obtained security for payment of these two 
notes out of a surplus which it was expected 
would exist after satisfaction of debts due by 
Ghiss to the defendant It was further 
urged that there was evidence of conflrma- 
tion by tiie directors of the acts of Bumes 
and Greenlaw, for they knew that the notes 
were put in what was called the "past 
due Ust," and should have known what was 
done with them. Also that they allowed a 
lapse of more than two years to occur before 
the action was brought Each of these in* 
stances is independent of the other and must 
be so treated— they do not form collectively 
one proposition. To the condusive nature of 
the first several objections were taken. As 
hi as some portions of the evidence are 
applicable to the subiect, if the evidence of 
vraiver be regarded as a whole, it could not 
apply to both notes. When Greenlaw called 
on Ettershonk on June % 1869, he was 
accountant subordinate to tiie manager ; he 
was sent on a special mission to insist either 
on payment of defendant's cheque, or to get 
the obliterated names reinstated on the note 
to Ferguson ; beyond that he could not goi 
It was suggested as altogether beyond belief 
that he should then have told Etteishank 
tliat the bank would not sue him, but would 
look to the endorsers, inasmuch as Greenlaw 
was fully aware that the bank had lost their 
remedy against Ferguson on that note, and 
that nothing had arisen about the note in 
favour of Stackpoole, not then due, and sub> 
sequently renewed. And although it was 
argued that, having imperilled his situation 
by suffering Glass to take the note out of 
the bank, and thus giving an opportunity to 
have the names on it effaced, it is highly 
probable that Greenlaw may have used such 
expressions to induce the defendant Ktterw 
shank, to liave the names rewritten on the 
note ; neverthdess. whether it be the ftid 
that he did so address himself to Etter- 
shonk or not, it is dear Uiat what* 
ever might have been the power of 
Bumes, Greenlaw had no authority, either 
exprssi or implied, to bind the basJL 
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bj waiver. The lame may be eaid of other 
oonvenations in the ooarw of which, at was 
sworn by Ettershank, statements of a like 
nature were made hf Greenlaw while ac- 
oonntant No attempt was made at the 
trial or daring the ancnment to sever the 
statement of the avowed intention of the 
bank not to sue so as to confine it to the 
note on which Stackpoole was liable. As to 
the expressions sworn to by Kttershank, and 
attributed to Bumes. affording evidence of 
waiver, they were denied by him. He was 
examined undera«oromissionsentto London, 
and in answer to a question put, replied, '* I 
never said to the defendant Ettershank that 
the bank did not look to him for payment of 
the notes sued on, but that they looked to 
Ferguson and Stackixx>le, as they were good 
marks, and that the bank hod taken security 
from Uiem." In support of this a correspon- 
dence was produced. It had been carried on 
between the solicitor of the plaintiffs (who 
wrote by the direction of Bumes) and the 
solicitor of the defendants, and ranged over 
a period of four months, from September 24 
1860 to January 20, 1870. In the letter from 
the solicitor of the bank dated November 11, 
1809, this paragraph occurs :~" Your clients 
are now indebted to the Colonial bank in the 
amount of Adam Stackpoole*s and Donald 
Ferguson's (notes called) bills." Instead of 
a prompt denial of any liability on either 
of these notes, the defendants* solicitor paid 
no attention whatever to that passage, made 
no allusion to the alleged waiver by Greenlaw 
or by Bumes. In like manner he disregarded 
the allegation, and omitted to claim the 
benefit of the waiver when again addressed 
on the 26th of the same month, an answer 
to the previous letter having been demanded. 
On the 27th, the defendants' solicitor replied 
that he liad handed the former letter to the 
defendant Kttershank, who was to see Mr. 
Burnes personally. The correspondence 
concludes with a letter of January 20, 
asserting that the promised arrange- 
ment for security to the bank hj 
the defendants had not been carried out, 
and of that inter^'iew between Bumes and 
Ettershank, proposed in the letter of No- 
vember 27, or of any proceeding thereat, if it 
were held, there is no account from Bumes. 
lie had left Victoria for England on the 11th 
of the month of January, and as he said in 
his evidence the arrangement was not com- 
pleted when he left The solicitor of the 
plaintiffs swore that no assertion of waiver 
was made to his knowledge until the pleas 
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in the action were delivered. Strese was 
laid also on the circumstances which attended 
the preparation of the schedule to the letter 
of licence to Glass. Advances had been 
made to Glass by the defendants to an 
amount exceeding £20,000. They had ob- 
tained from him securities which it was 
supposed were ample to cover that debt 
The plaintiffs had also made advances 
to him exceeding. £300,000. Ghiss finding 
himself unable to meet liis engagements, it 
was proposed that his creditors should grant 
to him a letter of licence to enable him to 
retrieve his position if possible within two 
yeais. This schedule was presented to 
Bumes by Bowden, Glass's clerk. These 
notes appeared therein. Bumes ordered 
that they should be struck out, ssy- 
ing, "Thtis bills kaTS no boaiiiess heit. 
They are arranged as far as the bank 
is concerned. They must come out of 
the list" Ambiguous as the latter remark 
may be deemed to be, reflection on the trae 
nature of the matter then in hand will show 
that an erroneous conclusion is drawn from 
the words said to have been used. Glass's 
name was not on either of the notes. They 
had been discounted by the payees. The 
imyees, as has been already observed, handed 
to Glass the proceeds of the discount Still 
the bank had no claim against Glass on 
these notes. To have inserted the notes in 
the schedule, as the foundation of a daim 
by the bank against Glass, would have 
been preferring a daim incapable of 
being sustained. So considered, the 
words convey no such meaning as that the 
Ijank waived their rights against the parties 
to the notes. It must be remembered, more- 
over, that this interview with Bumes took 
place on December 3, in I860— attention has 
been already called to the correspondence— 
concluded on the 20th of the following 
January. The account of the security taken 
by the bank has been complicated by the in- 
troduction of other independent transactions. 
We may presume, however, that asking for 
or obtaining security from a debtor primarily 
liable on a bill or note, of itself unexplained, 
instead of raising an inference of waiver, 
leads to a totally opposite presumption* 
Briefly stated,^ the evidence of the facts lead- 
ing up to the oDnversation relied on was this : 
—In the month of January, 1860, the defen- 
dants discounted for Glass a bill of ex- 
change, accepted by the firm of Salmon 
and Co., payable three months after 
date. Gloss and Bumes were with others 
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memben of that finn. The bill was 
not paid when due. Glass therenpon, in 
May. 1869, gave to Kttenhank his bill at 14 
days* for the amount to retire that dis- 
honoared, and instigated him to soe on that 
in order to bring pressure to bear on one of 
the partners of Salmon and Ca, who was 
unwilling to pay the bill. Etterriiank gave 
to Glass in exchange his promissoiy note for 
£3,500, payable in six weeks. It was dis- 
counted by the bank for Glass, and not paid 
when due. Kttershauk brought his action 
and recovered judgment on the note, with 
damages £4.406, and then, in consideration 
that they would give up to him the pro- 
missory note he had given to Glass, assigned 
the judgment to the bank. It is not necessary 
to pursue the narrative further. In the month 
of September Kttershank had an interview 
with Bumes, who was insisting on getting 
security for another bill for £3,600 given by 
Kttershank to GCrss, and in the hands of the 
bank. According to his evidence, Bumes 
asked him for security on this bill, and he 
retorted by asking Bumes to give him 
security for Salmon and Co.'s bilL He fur- 
ther said to Bumes, " What does your soli- 
citor mean by asking for security on Fer- 
guson's and Stackpoole's notes? You have 
already informed me the bank look to Fer- 
guson and Stackpoole, not to me." To 
which Bumes replied, " You are quite right, 
the bank do look to them, not to you ; but 
of course if you have a surplus out 6t the 
securities which Glass has given to cover his 
debt to you, you will hand it over in the 
terms of Glass's letter of June lA." Bumes 
tbai BMiisd the tmosfir ol the ttatioa ol 
Zirlee, and some vacant blocks of land ad« 
jaoent, which he would take as security 
for the bill for £3,500. This Ettershank gave. 
Ettershank also gave evidence that in the 
month of August, 1871, being at the fdain* 
tiffs' bank, he saw Greenlaw, then acting as 
manager, who asked him if there were a 
surplus out of the securities (given to him 
by Glass). The answer of defendant was 
that there was no surplus ; on the contrary, 
there was a deficiency of between £7,000 and 
£8,000. If payment be made dependent on 
a condition, it is necessary to show that the 
event on which the undertaking was given 
has occurred. What is the undertaking 
here? It is to pay out of the tniplus 
of the property held as security, to 
discharge the obligations of Glass to 
the defendant's firm. That necessarily 



implies that a surplus Is to arise, otherwise 
the promise Is illusoiy. The performance of 
such a piomlse constitutes proof of the evi- 
dence of the waiver, and unless there be a 
performance, the condition on which the 
waiver was to operate does not avail, 
inasmuch as there must be an absolute, not 
a conditional, renunciation. It Is certainly 
possible, as was strongly contended, to draw 
a conclusion from this part of the evidence 
favourable to the defendants' case, and if it 
stood alone the presumption that the bank 
would accept the security of a probable 
surplus as a substitute for that afforded 
by the note might be a reasonable 
presumption. However, it does not stand 
alone, aqd resting as it does on the testi- 
mony of the defendant Ettershank, unsup- 
ported by any corroborative evidence, and 
opposed by so laige a mass of evidence, 
direct and circumstantial, we are of opinion 
that the verdict cannot be supported on that 
ground. As to the ratification, it was con- 
tended that, even admitting there might be 
some evidence of waiver, which, aooording to 
the contention of the defendants, might be 
fortified by a confirmation by the directorB» 
they did not by their conduct ooontenanoe 
any act of waiver. It was admitted that the 
fact of the notes having passed Into the 
"past due list" gave them notice that the 
notes were not paid ; but to infer from that 
alone that they approved of an act of waiver 
by their manager of which they knew 
nothing, while negotiations were goinf 
on under his orders for a settlement 
of the daim on the notes up to the time he 
left the country, was a violent presumption 
opposed to all the realities of the esse. As 
to the plaintiffs having forborne to sue, it was 
aigued that such forbearance does not dis- 
charge the liability of a party primarily liable 
on a bill or note, unless there were an express 
agreement to that effect, as in Jfoet «i Hall, 
5 Ex., 46, and further, that the delay was 
explained by the solicitor of the bank. He 
had given it as his opinion to Bumes that 
having assured the defendant Ettershank 
that the bank would not sue him if he 
signed the letter of licence to Glass (to which 
allusion has been already made), the hank 
was morally bound not to sue him 
for two years (the period proposed 
in that deed), notwithstanding the fact 
that the arrangement for giving the letter 
of licence had not been carried out The 
evidence has been submitted to scrutiny not 
vraal whoi a new trial Is asked for in.. 
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order that we may assure onrselves that we 
are not infringing the salutary rule so often 
enforced, tliat where there is a oontiict of 
evidence, and that presented on each side 
leaves it a question as to which should pre- 
ponderate, the verdict found will not be dis- 
turbed. Having examined it, we are of 
opinion tliat such a state of things lias not 
occurred here. It appears to us that the 
evidence that the renunciation by the plain- 
tiffs was absolute and unconditional fell 
short of M'hat is reciuirad, that the verdict 
is not satisfactory, and that the rule for a 
new trial should be absolute on payment of 
costs of the trial and of the rule. 

Kule absolute for a new trial 

Attorneys : ViiughaD, Moulc and Hcddou 
for the plaintiffs ; Crisi), Lewis and Wilks 
for the defendants. 
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Saturday, July 12. 

PABKER v. EVE. 

Landlord and IhaaHt-^Ihrfsit^re ihcurred 
and ejevtmeHt vtimmcneed thrrenpon — 
£fjHinileHt to ahtolnte eleetionto ietcrmiM 
letiitf, and no rtrieor bif acceptlnff band to 
jH'tforui the cotcntint or patf certain tifiw, 
within ajtortion of the retidne qf the term, 
Kule uitti to enter a verdict for defendant 
The action was one of ejectment, relating 

to premises in Dourke-street east. Plaintiff 

sued in consequence of a breach of a 

covenant in a lease to erect buildings of a 

certain value on the leased land. 
Mr. Webb and Mr. Cock for the plaintiff ; 

Mr. lligiubothAm and Mr. Williams for the 

defeiul.nnt. Arguc<1, March 31. 

Mr. Justice Uarrv said,^The judgment 
was fur plaintiff, with leave reserx'ed to 
enter verdict for the defendant on the 
grounds— L Tliat the covenant in the lease, 
the breach of which was relied on as 
the ground of forfeiture, was discharged 
or satisfied by the acceptance of the 
bond with an alternative condition, and 
that if the covenant was susi)ended in 
operation only, and revived upon non- 
perfonuunce of the condition of the bond, all 
previous breaches were waived by subsequent 
acceptance of rent. 2. That the notice to 
quit was insufKcient. The material facts of 
the case are these :— On the 2nd of November, 
1857, tlie plaintiff demised— from the date of 
the day preceding— the premises in question 
to one Kyte for 21 years at a rent of £400 per 
aiinuui. The lease contained a covenant Uiat 
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Kyte would, within tlie first seven yean from 
tue aate oi uie aemise, erect thereon two or 
three substantial buildings of the first doss. 
On the Ittt of November, 1804, the period of 
seven years expired, Kyte having failed to 
Ijerfonii that covenant. The plaintiff, on the 
23rd January following, brought an action of 
ejectment for tlie breach and signed judgment 
on the 24th Febraary next ensuing. On the 
28th of tlie same month Kyte entered into*a 
bond to tlie plaintiff which reoates the lease 
of November 2, the covenant already men- 
tioned, the breach, that the action had been 
brought and judgment recovered therein, 
and that the plaintitt', at the request of 
Kyte, liad consented to stay proceedings in 
the said action on his (Kyte's) undertaking to 
lierfonii tlie said covenant on or before the 1st 
of November, 1872, or to pay in lieu thereof 
to the phiintiff tlie sum of £4,000 by way of 
liquidated damages. The condition of the 
bond was that the said Ambrose Kyte, his 
heirs, executors, oradministrators,shidl with- 
in seven yean from the 1st day of November, 
1864, erect buildings in all respects the same 
as those described in the worda used in the 
lease, or pay £4,000. The plaintiff put in 
evidence a mortgage of the premises from 
Kyte to Solomon, dated the 30th October, 
1868, a deed whereby Solomon conveyed 
tlie same premises by way of settlement to 
Prince and Michaelis as trustees for his 
daughter, and receipts for rent paid by 
the trustees of the estate of Kyte to 
the phfcintiff. The date of the latest in tlie 
order of payment was the 1st November, 
1872. Whatever might have been the result 
had the phiintiff taken such a bond from 
Kyte before he brought his fint action, it is 
clear from the cases cited in Thorburn v. 
iiarhanan, 2 Vict Rep. 172. 2 A. J. K. 109 ; 
Liddy v. Kennedy, L.K. d Kng., and Ir. 
App., 154, and; others, that by bringing 
ejectment he iimde his election to deter- 
mme the lease and to treat Kyte as a 
trespasser. It was contended tliat the in- 
tention of the parties must have been that 
the lease was to be continued for the unex- 
pired 14 years of the term, and that it was 
improbable that Kyte would have un- 
dertaken to incur the large expendi- 
ture required to erect such buildings within 
so short a period of enjoyment of tliem as 
seven yean ; also tluit the acceptance of rent 
after the execution of Uie bond was a waiver 
of the pre\iou8 breach. It appean to us 
that these arguments received an answer by 
the reply' tluit there was no evidence to 
support any such conduaion. There is 
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aoUiiug in the bond to hIiow that tlic 
lease was re-executed or otherwise re- 
vived, in fact, or that the term was 
ezpreaaly extended or a new term created 
(which might have been done by a simple 
endorsement on the lease) ; that nothing was 
said about any of the other covenants, or as 
to the amount or mode of payment of Uie 
rent, and Uiat the rent received was paid for 
occttiiation under tlie fresli agreement, tlie 
amount and times of payment being by tacit 
consent the same as those named in the ori- 
ginal demise. We are of opinion that tlie 
covenant in the bond created a valid agree- 
ment, by virtue of whidi a period of seven 
years was fixed within which Kyte might 
have erected the buildings on the land. Had 
an attempt been made to evict him during 
that period, he might have applied to a court 
of equity to restrain tlie plaintiff. Hut at 
law he enjoyed only a tenancy from 
year to year subject to tlie express 
agreement It cannot* therefore, be main- 
tained successfully that the agreement 
gave new vitality to the expired lease. 
After such an election as had been un- 
equivocally made by bringing the first eject- 
ment, that election became conclusive and 
irrevocable, and the effect of it could not be 
varied by anything which subsequently took 
vAa^ot-^Grimwoodv.Mo9t, L.R..7C.P., 960). 
It was not competent for either party after- 
wards to treat the lease as subi^ng— 
ToUnuMv. Partbwry, L. R., 6 Q. B. 245. affirmed 
in Exchequer Chamber, L.R., 7 Q.B.. 344. It 
is unnecessary to consider the question of 
the validity of the notice to quit, for the 
objections taken to it at the trial were 
abandoned. The buildings not having been 
eracted within the second time specified in 
the bond, a forfeiture of the defendaiiVs 
interest in the premises occurred, and the 
plaintiff Is entitled to recover. Kule dis- 
charged. 

Attorneys : Smith and Emmcrton for the 
plaintiff; Bennett and Attcnborough for 
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Sec rcjwrt of argument ante, p. 44. 
Rule Mtfi to enter a verdict for plaintiff. 

The action was brought by the ofhciai 
assignee of the estate of John Matheson, of 
St Kilda, grocer, against Messrs. Ross, Pole, 
and Paterson. Tlie first count \ma for 
money payable by defendants to plaintiff, 
and money had and received to plaintiff's use, 
kci 2nd, for conversion by tlie defendants to 
their own use before the insolvency of Ma- 
theson of goods belonging to Matheson ; 3rd, 
for conversion since the insolvency of goods 
the property of the pUiintiff. Pleas.— To |A 
first count, never indebted ; to the second, 
not guilty, and that the goods were not Ma- 
theson*s ; to tlie third, not guilty, and that the 
goods were not pUUntiff s. The facts, as 
proved at Uie trial, were, shortly, that the 
firm of Masterton and Co., became 
insolvent at the end of 187L Mathe- 
son owed that firm iSRfl ou liia own 
account and he had given them an accom- 
modation bill for £7& This acceptance, with 
otheis of Matheson's, had been discounted at 
the Oriental Dank. Matlieson m-os at Uie 
same time largely indebted to Kciss, Pole, 
and Paterson, and some negotiations took 
place with the bank as to holding over tlie 
acceptances to Masterton, and the bank pro- 
mised not to press for payment of tlie £78 bill 
if they got a guarantee as to tlie remainder of 
the debt Ross, Pole, and I'aterson were 
communicated with, and they promised to 
help Matheson and guarantee the bank if 
they got a bill of sale.^ The agree- 
ment for the bill of sale was made 
in the middle of January, bat it was not 
execntedi owing to some difficulties, till 
the 27th January. The negotialions with tlie 
bank fell through, as they required a guaran- 
tee for other debts besides those which Rosa 
and Co. had at fiist agreed to give. The bank 
sued Matheson, and he became insolvent on 
the 1st March. Boas and Co. claimed the 
gieater portion of the insolvent's estate 
under the bill of sale. The assignee objected 
to the bill of sale, as being a fiandulent pre- 
f erenee, and therefore void under the Insol- 
vent Act The bill was to secure past debts 
and future advances, and the defendants did 
make some advances subsequent to the data 
of the bill of sale. Ross and Co. demanded 
payment of the amount secured to them 
under the bill of sale on 24th Febraary, and 
this b^ng refused sold the goods for £l7a 
The third ooaht was the one that was relied 
on. At the trial tiie following questioug 
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were pvt to the Jury :— I. Was the bill of 
■ale made vnth intent to defeat or delay 
creditors ?— No. 2. Waa debtor unable to 
pay his debts out of his own monej'S ?— No. 
3. Was bill of sale delivered with a view of 
giving the defendants a preference over his 
other creditors ?— No. 4. Was the bill of sale 
delivered tp defendant in good faith, and for 
valuable consideration ?— Yes. At the special 
instance of the defendant's counsel a fifth 
question was also put to the jurj*. It was 
framed by him, and handed to the learned 
Judge. No objection to its being put was 
raised on the part of the plauitiflT. It was 
accordingly sent to the jury. 5. Was the 
bill of sale such an assignment of proiierty 
that if acted on it must necessarily prevent 
bim from carrying on his trade ?— Yes. 

A verdict was recorded for defendant, leave 
being reserved to the plaintiff to move to 
enter a verdict with £170 damages. On this 
leave the rule nhti was obtained. 

Mr Lawcs and Mr. M'Farland for the 
plaintiif ; Mr Higinbotham and Dr. Dobson 
for defendants. 

Mr. Justice Barry delivered the judgment 
of the Court He said.— The pbintiff seeks 
to impeach a bill of sale on the grounds that 
it was an act of insolvency, and a fraudulent 
preference. In support of the first ground, 
he contended that a conveyance of a man's 
whole property, orof the whole withsomesmall 
ezoeptjon, to secure a past debt, is per m an 
act of bankruptcy. This proposition may be 
conceded fin re Wood, L.R., 7 Ch., App. 302, 
1872 ; ^ parte FoxUy, 3 lb. 61.5, 1868). The 
facts, however, in the present case do not 
raise either of those questions. There was no 
evidence to show what property the insolvent 
had at the time of the assignment, and in the 
absence of that evidence no presumption 
arises either way ( Wedge v. Newlyn, 4 B. & 
Ad., 831). The consideration for the assign- 
ment consisted of a past debt and future ad- 
vances, and such a conveyance, even if it 
oomprises the whole of a man's property, is 
not, per /te, an act of insolvency {Allen v. 
Bonnelt, L.R., 5Ch. Ap. 677). In such a case it 
is a question, ilehon the deed, whether it 
was fraudulent, and facts must be proved to 
impeach it {Lomax v. Burton, L. R. C. P. 
107, 112). An " equivalent," as it is termed, 
whether it consists of money paid down or 
other present advantage, prevents the deed 
from being, per «f, an act of insolvency 
{Ex parte Reed, L. R. 14. Eq. 686 ; Mereer 
V. PeUreon, L.R. 3, Exch. 104). Such a 
deed, if found not to have been made to 
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delay creditors or in contemplation of 
•equestration, is good, even though it in- 
cludes, as is sJleged to be the case here, after- 
acquired property {Nutton v. Cfruttwell, 1 K. 
k B., 16). We see no evidence of fraud. It 
cannot be said that the smallness of the 
amount of the fresh advances affords any 
such evidence, for the term is relative, and 
the sum was not small when compared with 
the original debt or the value of the property 
assigned {Exparte Fisher, L.R. 7Ch. App., 036). 
That case, as also the decision of the Court 
of Exchequer in Mereer v. Petereon, L.R., 2 
Ex., 304, affirmed on Error L.R., 3 Ex., 
104, affords an answer to the pUintiff's 
argument that the so-called new advances 
were, at the date of the deed, a 
«*past debt." The insolvent had doubtless 
reoeiTsd both the money and goods some 
time previously, but he had received them 
under and subsequent to a prior agreement, 
by which he stipulate<l to give a bill of sale 
in consideration of receiving them. Such a 
transaction is not a ivist debt, nor do we 
think that the deed can be avoided as a 
fraudulent preference. It was not u " siK>n- 
taneous" act on the part of the debtor. It 
did not originate with him in a sense which 
would make it voluntary, nor is there any- 
thing to show that the new advances were a 
mere sham or pretext under colour of which 
the post debts were to be secured. He swears 
the contrary. (Bx parte Blaekburn, Ij.K. 12, 
Eq., 358.) If this objection were to prevail, 
every deed to secure a past debt and present 
advances must be considered as the "s|)on- 
taneous" act of the debtor in the sense re- 
quired to make it a fraudulent preference. 
In the absence of authority we are not pre- 
pared to lay down any such proposition. Tlie 
decision of the Lords Justices in Bx parte 
Bolland, L.R., 7Ch., App. 24, was relied upon 
to show that it was immaterial whether the 
deed was or was not made voluntarily, and 
without pressure. It is no authority for any 
such doctrine. The truth is that the answers 
of the jury to the first and second questions 
in that case showed that the payment was 
not "spontaneous," or with intent to 
prefer, and under those circumstances 
the answer to the third question was 
treated by the Lords Justices as immaterial, 
the expression " voluntarily and without real 
pressure" being one calculated to mislead. 
It remains for us to consider the effect of the 
findings of the jury. The answers to the 
first four questions may be disposed of by 
the simple remark that they are all in favour 
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of the defendants, bst bj the answer to the 
last question Uie Jury haye found that the 
bill of sole was such an assignment that, if 
acted upon, it must necessarily prsTsnt the 
insolvent from carrying on his trade. It was 
contended that this finding entitled him to 
the verdict, and Young v, Fletcher wos relied 
on. From the report of that case in 
3 II. k C. 732, the question put to the Juiy 
there and here was the same, but according 
to the report in 34 L.J. (X.S.), Kxch. 166, the 
learned judge at the trial further stated :— 
"The question is. if a debtor by convey- 
ance of his property puts himself in the con- 
dition that he cannot carry on his business 
or his trade, and gives to a creditor the power 
of putting an entire end to it so as to pre- 
vent his other creditors from getting any- 
thing, and the person who takes the convey- 
ance knows such to be Uie consequence, tliat 
is a fraudulent conveyance." This report of 
the case makes it tally with the Judgment of 
Parke, B., in SmUh v. CauHam, 2 K I: B., 36^ 
vis., that " the true question is not whether 
the deed stops the trader's businessand makes 
him cease his trading, but whether it makes 
him insolvent and unable to pay his creditors 
in the ordinary way." According to the Law 
Journal report tliat case is referred to in the 
udgment of the Lord Chief Baron, but the 
other report does not make any allusion to 
that circumstance. An examination of the 
cases will show that this qualification runs 
through all of them. A point was reserved 
for the defendant, who contended that a 
decision of the Judge of the Court of Insol- 
vency that the deed was not a fraudulent 
preference, waa • Judgment in rem, It is not 

necessary in the view which we take of the 
case to consider that point The rule will be 
discharged. 

Rule discharged. 

Attorneys : Partou and Hcllins lor 
plaintiff ; M*Kcan auil Wilson for defendants. 



IX CHAMBERS. 

Mo2fD.vY, July 21. 
(Before Mr. Justice Fellows.) 

REG. V. COPE, re MOORE V. WHITE. 

Prokibithn—Stujf of provvcdlmji not granted 
in rult nisi, nrktfre the two dtigif* notice 
might hnrr htrn, hut nran not, gieen, though 
mining hftt»e «rir« about to iuue to the 
partg to he put out kg the drcition helonr, 
8ce the previous hearing of this appli- 
cation ante, p. 82. 



The adjourned application on behalf 
of the Stawell jumpers to prevent a 
stay of proceedings in the suit in which 
they were appellants came on for hear- 
ing. On Saturday, the 5th July, the claim- 
holders (respondents) obtained a rule mma 
for a prohibition to restrain the Judge of 
the Court of Mines from enforcing an order 
by which Uie claim holders wero directed to 
deliver up possession of their claims. This 
rule was made returnable on the 4th Septem- 
ber next, and in the meantime a stay of 
proceedings was ordered by the Court On 
Tuesday, 8th July, the apiiellants complained 
to the Court tliat they might be Injured If the 
law was not allowed to take Its course In the 
meantime, and the Court granted a rule nisi 
calling on the respondents to show cause why 
that part of their rule directing a stay ii 
proceedings should not be excised. This rule 
was made ntumable on Saturday, 12th July, 
baton tlie application of respondents It was 
adjourned till yesterday to enable them to 
file affidavits In answer to the appellants. 

Mr. Ireland, Q.a, with Dr. Ileam, Mr. C. 
A. Smyth, Mr. Lawes, and Mr. M'Farland, 
appeared for the respondents ; Mr. Tronch, 
with Mr. Holroyd, Dr. Dobson. Mr. Webb, 
and Mr. Williams, appeared for the appel- 
lants. 

Mr. Irblamd said that a number of affi- 
davits from the appellants had Just been put 
in his hands, and he required time to read 
them, and have them answered If necessary. 
He must ask for anotlier adjournment 

Mr. Justice Fiux>wh.— They can't use 
these affidavits without leave, and it may 
not be necessary to read them. They are not 
admissible as a matter of course. 

Mr. Ireland maintained that he was en- 
titled to the opportunity of answering them. 
The appellants had received all the nspon- 
dents' affidavits on Friday, so that thero 
was ample time beforo this to have replied to 
them. 

Mr. Justice Fellows (having spoken to 
the prothonotary's clerk).— I find you have 
not filed any affidavits at all. 

Mr. Inland whispered to his attorney, 
who Immediately handed In to the clerk a 
bundle of affidavits. 

Mr. HoLROTD.~We might object to your 
affidavits as not having been filed In time. 
We only got copies from you on Friday, and 
had to communicate with Ballarat beforo 
they could be answered. 

After some further discussion on the point. 

His HovouB refused to grant an adjourn- 
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Dient It might not be neoeisftry to read 
the appellanta' aiKdavita in reply. If the 
appellants fonnd that they most use them, 
they must then apply for leave to file them, 
and if they did it would be time enough to 
consider whether the respondents should be 
allowed to answer them. 

Mr. Ibilamd then proceeded to argue that 
the rule for a prohibition should be allowed 
to remain as it was. As he understood 
when the case was last before the Court, if 
the respondents put in an aifidayit, showing 
what had been done in the interval between 
16th June, the date of Judge Cope's registra- 
tion of the opinion of the chief judge, and 
the 5th July, the date of the an>lication for a 
prohibition, his Honour would grant a stay 
of proceedings. ThatdeUiy had been satis- 
factorily accounted for. It was shown tliat 
on the 28th June the respondents applied to 
Judge Cope for a re-hearing ; that it was re- 
fused ; and that on the 4th July they applied 
to him to stay proceedings pending an appeal 
to the Chief Court of Mines, and tliis also 
was refused. The respondents then took the 
eaiUest opportunity of coming to the Supreme 
Court They came on the 5th July for a pro- 
hibition. They could not use greater de- 
spatch. They were now in this position, as he 
understood, that they had to make out 
that this was a case in which tliere ought 
to be a stay of proceedings pending tlie argu- 
ment on the prohibition. They had the 
special direction of the Court that tliere was 
to be a stay of proceedings. Surely his 
Honour would not go behind that siiecial 
direction. 

Mr. Jastioe Fkllowm.— That is Just wluU is 
referred to me to consider. I am to see 
whether on all the facts there ought to be a 
■tsj of proceedings. 

Mr. iBiLAva— No, not at alL 

Mr. Justice Fellows. —What is the use of 
referring it to me if I am bound by the ded- 
•ion of the Court? I liave to say whether 
the rule was properly granted with a stay of 
proceedings. There is no other reason why I 
am sitting here. The Court in granting the 
■tsj of proceedings exercised the Jurisdic- 
tion improperly ; it was an oversight, as they 
had no affidavit before them. 

Mr. IBILAVD still urged that if all the facts 
were before the Court it would Imve granted 
the stay of proceedings. 

Mr. Justice Fellows.— Is it conceded that 
the question is now whether if the Court 
were hearing the application it would grant 
a stay of proceedings ? 
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Counsel on both sides replied that Uiat was 
the question. 

Mr. iRBLANOthen quoted from "Lloyd on 
Prohibitions'* that the effect of a xnit of pro- 
hibition was to stay proceedings. 

Mr. Justice Fbllows.— You liave not got to 
that You have only got a rule NiMi for a 
writ, and a rule uma does not operate as a 
•lay unless by a special direction of the 
Court, or unless the other side had two days' 
notice of the application. Now, how do you 
excuse yoursetf from not giving the two days' 
notice ? The only excuse I can find in your 
aflldavits is that if the notice had been given 
the appellants might have taken possession 
of the ground. What have I to do with 
that? 

Mr. Ibilavd maintained that there was no 
necessity for the two days' notice ; the qwdal 
direction of the Court got rid ot it The re- 
spondents had come with all promptness to 
the Court after the bst proceeding in the 
Court of Mines. 

Mr. Justice Fkllows.— Tuesday, the 8th 
July, was the lost day of term. Why could 
you not give your notice on Friday for Mon- 
day or Tuesday ? There was plenty of time. 

Mr. Ibeland replied that if respondents had 
done so, the appellants could have been put 
in possession on the Monday. Notice, how- 
ever, was not necessary ; if the Court were 
satisfied on all the aflidavits before it it 
would grant a stay of proceedings. It would 
be necessary therefore to go into all the 
merits of the case and read the affidavits. 
He was about to read an afiiduWt of Mr. 
Woolcott the Melbourne solicitors for the 
claimholders, when it was objected that it 
could not be used as it had not been ser^'ed 
till Monday. 

Mr. Justice Fellows refused to allow the 
affidavit to be read. It fould easily have 
been filed earlier. The siiedal direction 
is made in Uie absence of the other side, and 
a strong case must be made out to warrant 
the Court in superseding the necessity for a 
notice. If you had given that notice, the 
whole case could have been argued bst term, 
and neither side would have been preju- 
diced. 

Mr. iRBLAKa— The appelhmts won't lie 
prejudiced. 

Mr. Juiktice Fellows.— They will be kept 
out of property which a Judgment of the 
Court has decided to be theirs. If yon are 
proved to be ultimately entitled to it yon will 
get it back. In the meantime, the law lias 
decided that it belongs to the appelhmts. 
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If Saturday, tho 5tli July, liad been the lost 
day of tenn, I can quite understand that 
yon could not give notice. But you had till 
the Tuesday to give it The law is clear 
that, where it is possible to give the notice, it 
ought to be given, otherwise the Court won't 
grant a stay of proceedings unless a very 
stroni; case is made out 

Mr. iRELAxa— \^'hat wos Uie use of giving 
a prohibition if there was to be no stay of 
proceedings ? The Court tliough t the respon- 
dents had inade out a prima fack case for a 
prohibition, and now they were to be de- 
prived of the benefit of the prohibition. If 
all the facts that were now before his 
Honour— namely, that the respondents ap- 
idied for Uie rule nmm at the earliest possible 
moment- liod been before the Courtk M-ould 
not tlie Court liave granted a stay of proceed- 
ings ? The Court had granted it, and now 
the ap])elhints took the extraordinary and 
unprecedented step of applying for a rule umi 
to .iniend a rule uwL The respondents would 
be altogether prejudiced if the appellants 
were allowed to take possession. There 
would be no means of turning them out 

Mr. Justice Fellow.s.— O yes. If you are 
entitled to the ground the Court will order 
restitution to you. Jont9 v. Ouren, 18 L. J., 
Q. D., 8, shoe's that 

Mr. Ireland referred to a case of Dtnton v. 
liarskaU, 32 L. J., Exch. 80, where Baron 
Martin doubted whether a writ of restitution 
could be granted. 

Mr. Jostaoe Fellows.— That does not over- 
rule JiMetf V. Oi«ii, which is an express de- 
cision of the Court 

Mr. IRELAITD read on oAdavit by Mr. 
S. Brown, one of the respondents, that 
they hod been surprised at the decision 
of the Court of i^Iines, that the judge 
had refused to allow them to call evi- 
dence when the opinions of the chief judge 
were received, and that £5,000 had been spent 
on one of the claims. He denied that Uie judge 
had asked the respondents if they wished to 
call evidence, and tliat the respondents* 
counsel said they would call no evidence. 
They were not responsible for the facts stated 
in the case that had been stated by tlie judge 
of the Court of Mines to the chief judge. 
They could not control tlie "unbridled li- 
cence " of the judge as to the statement of 
tlie special case. 

Mr. Justice Fellowh.— My view is this, 
that you have got a decision in the absence oi 
tlie appellants— a temix>raTy one, no donl>t.. 



but still a decision— which has the effect of 
lieing a rule absolute for six weeks. Tliat 
decision might have been obtained in the 
presence of the apiiellants. You must give 
some reason for not giving the apiielhints 
notice. 

Mr. Irel.%md.— Then is our not giving the 
notice incurable V. 

Mr. Justice Fellowh.— No ; but yon most 
show why yon didn't give it 

Mr. WiLUAMii referred to Belrher r. C7oocf- 
ered, 4aB.. 474, where the Court of Common 
rieos, in granting a rule uUi, refused to stay 
proceedings because the usual practice had 
not been followed of giving notice to the 
other side. 

Mr. Justice Fklix>wh.— That is just my 
opinion. The great principle is, tliat both 
sides must be heard where there is an opix>r- 
tunity of tlieir behig heard. You are 
now practically making an ex parte appli- 
cation to the Court for a stay of proceedings. 
Yon do thai witliout allowing the other side 
to be heard. You have got to show that you 
liavegood reasons for the disiiensing with 
notice. That you can do M'lthout going into 
the merits at all. 

Dr. IIearn followed on the same side. He 
had uiidentood when the case was lost before 
the Court that if tlio respondents showed 
what they had been doing from tlie 16th 
June to the 5th July, the stay of proceed- 
ings would be granted. They had sliown tliat 
tlie interval was occupied in applications for 
a rehearing and a stay of proceedings by the 
Court of Mines. Those facts were sufficient 
to justify the Court in giving a special direc- 
tion ill their favour. If, before applying to 
the Court of Mines for a rehearing, they had 
come first to the Supreme Court, tliey would 
have been told tliat they ought to exhaust 
all tlieir remedies in the Court of Mines. It 
was not till they had exhausted every other 
Remedy that they came to tlie Supreme Court 
Had they given tlie two days* notice the ap- 
pellants might have been put out of iKMses- 
sioii before tlie application for a rule Mini 
could be made ^ and Dtntou r. MarthaU, pre- 
viously cited, showed that it was extremely 
doubtful if a prohibition would go at all after 
execution had been once issued. 

Mr. Justice Fellows.— An application for 
X rule nid for a writ of prohibition may not 
be granted after execution has been issued 
But if execution takes place after the rule 
nUi has been granted, the Court will grant 
the writ of prohibition all the same if the 
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partj it entitled to it, and will otder reetitu- 

tiOE. 

Dr. Hkarx replied that if they had allowed 
the two days to elapse in which to give 
notice, execution could liave been iaaned, 
and the respondents would have been too 
late. The respondents had made out a 
strong primd facie case for the interference 
of the Court They had shown that the 
Court of Mines refused to hear their wit- 
nesses, and they then applied for a rehear- 
ing. 

Mr. Justice FsLLOWik^It seems to me that 
you acquiesced that the Court of Mines was 
right Your proiier course would have been 
for a tHandammi to compel the Court of 
Mines to hear you. 

Dr. IIbarx.— At all events the case was not 
fully heard. The re«iK>ndent8 had made out 
so strong a case of injustice that the Supreme 
Court hod called on the other side to answer 
it, and, pending that answer, the Court had 
directed a stay of proceedings. It was the 
respondents' last cliance. Now they were to 
be put out of possession on a judgment of the 
Court of Mines, which tlie Supreme Court 
thought was at least doubtful, rosscssion 
was everythhig ; it used to be said it was nine 
points of law. 

Mr. Justice Fellowh.— AVith a judgment 
of a court of law ogaiiisc you, they arc very 
small points. 

Dr. HcvRN could see no reason why affairs 
should not remain m statu quo till the points 
of law had been determined. If the respon- 
dents were put out of possession, it was 
doubtful if they could ever get back. 

Mr. C. A. Smyth also followed, and, re- 
ferring to the observations of Mr. Holroyd 
when applying for the present rule nisit that 
the Court had been itni)osed on in granting 
a prohibition with a stay of proceedings, said 
that the atfidavit on wliich these observa- 
tions were grounded had been answered, and 
it was shown tlmt there was no imposi- 
tion. 

Mr. IIoLROYD.— I don't retract a word I 
uttered. I said, and I repeat now, apart 
from any instructions, that the Court was im- 
posed upon. I Imve no doubt about it 

Mr. Smyth submitted that there should be 
a stay of proceedings. If the appellants were 
in possession, the respondents would not be 
able to get the leases that were about to be 
issued to them. 

Mr. Justice F£Llow.s.^I have nothing to 
do with that 
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Mr. Smyth urged that it was a matter at all 
events to be taken into consideration. As 
to the appellants not getting notice of the 
application for a prohibition, he read a pas- 
asge from "Kerr on Injunctions," which 
showed that the Court would grant an in- 
junction eae parte where the only effect of 
giving notice to the other side would be to 
accelerate the act the commission of which 
it was sought to restrain. 

Mr. Justice Fellows.— The appeUantshave 
a Judgment against you, and they have a 
right to accelerate it if they like. 

Mr. Lawes urged that the judge of the 
Court of Mines had no jurisdiction to ask the 
opinion of the chief judge on questions of 
fact 

Mr. Justice Fellows.— And he didn't ; he 

o^j asked his opinion on questions of law, 
Mr. Lawes.— He asked whether, on the 
facts, the appellants were entitled to pos- 
session? 

Mr. Justice Fellows.— Yes. He says "here 
are the facts, what is the law on them T* It 
is not as if he said " here are two witnesses 
stating two things diametrically opposite— 
which am I to believe V 

After some remarks from Mr. Purcell and 
Mr. M'Farland, 

His Honour gave judgment without calling 
on the appellants' counsel He said :— It has 
been conceded on both sides, and I don't see 
how it could have been disputed, that the 
question is, whether on these affidavits a 
rule nitl for a stay of proceedings would 
have been obtained in the first instance. 
That question has been referred by the 
Court to me, and I have to decide it It must 
be conceded that although no notice was 
given of the intention to apply for a pro- 
hibition, that does not dispose of the 
matter. It only renders it necessary to as- 
certain more carefully what are the other 
facts and aiguments. It will facilitate 
matters to inquire what is the object of the 
notice. It is required on one of the com- 
monest of tlio principles which pervade Kng- 
lish law, that no man is to have an order 
made against him without his being heard, 
or having an opportunity of being heard. 
There are some exceptions to the rule ; the 
very statute with which we are now dealing 
(the Common Law Procedure Act) shows 
that there are exceptions ; it does not say 
what Uiey are, but leaves it to the discretion 
of the Court in each instance to say wheUier 
the order shall be made behind a man's back. 
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Now, what are the factato Jattafy the Ckmrthi 
making an order here in the absence of the 
appellanta ? Without venturing to say what 
facts would be snflicient, it is enough to 
say that no such facts exist here. There was 
no attempt made to give the appisllants 
notice, nor does it appear that Uie re- 
spondents were nnaUe to give it L'nder 
such circumstances, what reason can be ad- 
duced in support of the rule. It is said that 
if the rule nUi for a prohibition Is made 
absolute, the appellants will have got pos- 
session of that to which they are not 
entitled. But there is no reason why they 
should not in the meantime enforce such 
rights as they luive. Whilst the Judgment 
in their favour stands, they will be doing no 
more than persons having similar titles on 
judgments are entitled to da It Is next 
said that I ought to look to the property, and 
the time It has been in the respondents* 
possession. I feel, however, that I should 
not be doing my duty If I did anything of the 
kind. All I have to look to Is tlie hiw of 
the land as It stands. Whether the Legislature 
thinks fit to allow this system of forfeiture to 
exist Is no concern of mine or of any other 
court in the country ; and the law has been 
so administered by the Court of Mines acting 
on the opinion of the chief judge. An 
attempt Is now made to use the process of 
the Supreme Court not in aid of the law, but 
to prevent the law being carried into execu- 
tion. The mistake that was made, however. 
Is not merely a mistake of the parties, but of 
the Court also in the Issue of the rule ; and, 
therefore, acting on the usual principle in 
such cases, I shall give no costs. The rule 

will be afaioluts to resdnd from ths rule first 
granted that part of it directing a stay of 

proceedings. 

Dr. HxARN submitted that the appellants 
ought to be put on terms not to work the 
ground, or else to bank tlie gold. Mr. Hoi- 
royd had made an offer of that kind last 
week. 

Mr. IIoLROYD.--And you rejected my offer 
with contempt I shall consent to no terms 
now. 

Mr. Justice Fellows.— I don't tliink I 
liave any power to impose terms. If the 
appellants are not entitled to the ground 
you will have redress otherwise. 

Rule made absolute to prevent a stay of 
proceedings. 

Attorneys: Dickson and Watson for the 
rc8|x>udentH applying to rescind part of the 
rule ; Woolcott and Turner (for J. Y. Prces- 



well and B. D. OUard) for the relatora. 

Hie names of the attorneys arc erroneously 
transposed at p. 85. 



BITTIN08 IK BANCO— TBIKITT TSUI. 

Fbiday, July II. 

(Before Mr. Justice Barry and Mr. Justice 

Fellows.) 

OABTON ▼. COT. 

Sniuta^ ^ Lortti Day Act, 29 Car. 11.-^ 
M'kether trade i»f licery gtahle htfjter 
letting oat carriage* for hire, i$ fPilAin 
tk€ Act. 

Demurrer to plea. 

Dr. Madden for philntlff in support of the 
demurrer ; Dr. Dobson for defendant in sup- 
port of the plea. 

The plaintiff, James Carton, sued Andrea 
Coy, the declaration allegiruc a contract made 
on the llth May, by which the plaintiff let to 
the defendant on hire, a horse and carriage, 
and the defendant promised to use the same 
in a moderate and reasonable manner whilst 
he had the same on hire, and would return 
the same to the plaintiff at the end of the 
day ; and it was alleged that the defendant 
did not use the same in a moderate and 
leasoiukble manner, whereliy the horse was 
killed and the carriage greatly damaged. De- 
fendant pleaded f inter alia) that at the time 
of the hiring the plaintiff carried on the busi- 
ness of a livery-stable keeper, and the con- 
tract was made on a Sunday, in the way of 
the plaantifl^s said trade and business, being 
his ordinary calling, and the contract wiks 
not a work of necessity or charity. l*laintiff 
demurred to the plea on the ground that it 
did not show the contract was illegal within 
the meaning of the statutes against Sunday 
trading. 

Dr. Madden submitted that the Act of 29 
Charles II. for the better observation of the 
Iford's Day was not in force in this country. 
It might be considered presumptuous in him 
to make that objection in the face of a pre- 
vious decision of the Court (Penion v, JRowt 
Argus, Dec 7. 18G4), but he was emboldened 
to do so by the fact tliat Mr. Justice Fellows 
when at the bar was of the same opinion as 
himself. 

Mr. Justice Fxllows.— If that is all you 
have to rely on, it is not much. 

Dr. Madden had one or two other aigu- 
ments to submit He maintained that none 
of the Acts about Sunday trading could apply 
here. One of the Acts required all personM 



P^ 



200 






101 



AXrSTRALIAN JURIST 



lonpftir to the parish church. Here there 
were no perish chnrchei. The drcnmstances 
of theoolonj wereentirelydifferentfrom those 
of Enghmd at the time the Acts were passed. 
Then one denomination was established 
and predominant Here all denominations 
were on the same basis, and no church could 
be said to be the parish church. There were 
besides a larse number of Jews and heathens 
here, and it was in violation of the principles 
that goremed modem society to compel 
them to observe our Sunday. Again, in default 
of the penalty being recovered liy distress 
the offender was to be put in the stocks. 
There were no stocks here. 

Mr. Justice Fsllows.— They can be easily 
made. 

Mr. Justice Babbt.— I have seen stocks 
here. 

Dr. Maddih said the only stocks here now 
were those which carried a liability for 

Mr. Justice Fellows.— If those Acts are 
notin force owing to the wont of stocks, nelthei 
Is the act of James I. against drunkenness. 

Dr. Maddev further urged that the penal- 
ties were to be given for the relief of the 
poor of the parish. Although there were 
poor here, yet there was no parish to which 
they were chargeable. 

Mr. Justice Fbllows said that the Audit 
Act provided that penalties appropriated by 
English Acts to the poor of tlic parish should 
go into the consolidated revenue. 

Dr. Madden further pointed out that the 
Act 29 Charles II. provided that if a person 
travelling on Sunday was robbed, the hun- 
dred should not be liable to the person 
robbed. There was no hundred here nor 
anything analogous to a hundred. The v:lio\e 
oonstruction of the statute showed that it 
was purely local and meant only to opply to 
England. It had been he)d that the Mort- 
main Acts did not apply to the colonies, 
because there was no Court of Chancery in 
the colonies. But besides this view as to the 
Act he submitted that a liverystable-keeper 
was not within the provisions of the statute. 
Clause 1 directed that "no tradesman, 
artificer, workman, labourer, or other person 
whatsoever shall do or exercise any worldly 
labour, business, or work of their ordinaiy 
callings on the Lord'a Day, works of neces- 
sity and charity only excepted.'* He urged 
that a liverystable-keeper did not come 
within any of the descriptions mentioned. 
He was not included in the term " other i)er- 

Bbptbhbsb 2, 1873. 



sons.** The other persons must be people 
who ezerdsed some craft— some business in 
which special skill or learning was required. 
Thetermusedwasnot trsder.ini?. «. Younffer, 
5T. R., 460, it was held by Lord Kenyon that 
although it was against the statute to take 
xoUs on a Sunday it was not an offence to 
take meat In SmUh v. Sparrow, 4 Bing. 84, 
it was held that a horsedealer was within 
the statute, but in Sandiman v. Breach, 7 
B. Ic C 96b it was held that astage coach pro- 
prietor was not indnded in the words "other 
persons" in the Act He was at a loss to see 
what difference there was between a stage 
coach proprietor and a person who let horses 
for hire. And in a subsequent case it was 
held that the Act did not apply to farmers. 
In this supreme court in RwmMb v, Lalar, 
8 A. J. R. 97, it was held that a contract 
made by a land agent on a Sunday could be 
enforced. Lastly, he submitted that as this 
contract was executed, as the defendant had 
obtained the horse and carriage,* and paid 
for them, he was bound to return them; 
otherwise there vas nothing to prevent a 
man hiring a horse on Sunday, taking it into 
a field, and shooting it 

Dr. DoBSON said that the pUiintiff sued on 
on implied contract to return the horse and 
carriage, and he submitted that there was no 
difference between an express and an implied 
contract. This contract was mode on a 
Sunday, to be wholly completed on a Sunday. 
It was also made in the ordinary way of the 
plaintiff's business. He need hardly remind 
the Court of the veiy solemn preambles 
which prefaced those Acts, nor of the equally 
solemn decisions given under them. li 
it was held that a horse dealer was within 
the Act and that a woolsorter was witliin the 
Act (as was decided in Fenton v. How), why 
should a lively stable keeper be exempt? It 
was a trade. What difference was there be- 
tween selling tt horse and letting a horse ? It 
was iMirt of the law to prevent Sunday being 
desecrated ; and it was notorious that Sun- 
day was more desecrated by buggies being let 
for hire, so as to allow people to travel, than 
in any other way. If buggies were hired in 
tills way it undoubtedly interfered with 
l)eople attending cliurch, and with their 
*' applying tlieniselves to the obechation of 
the Lord's Day, by exercising themselves in 
the duties of true religion publicly and pri- 
vately." 

Dr. Madden briefly replied, pointmg out 
that a woolsorter and a horsedealer require 
Hnme si)ecial knowledge in their business, and 
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no iinrticttlar skill mos required in a livery 
8tablc-keei»er, wlio could not therefore be 
called a tradesman or artificer. 

The Court reserved judgment. 

Judgment was dclivcral Sept. 1 by 

Mr. Justice Bakuy.— This is an action 
for breach of contract, liy which a horse 
and carria^ were let oh hire by the 
plaintiff to the defendant The defendant 
pleaded that the contract was made on 
a Sunday, in the exercise of the plain- 
tifl''s ordinary calling of a liveiy-stable 
keeper, and was not a work of neces- 
sity or charity. To this plea there was a de- 
murrer. As the Court has already decided 
that the statute upon which the plea is 
founded— 20 Car. II., c. 7, s. 1— is in force 
in Victoria— i?oto v. FentoH, Dec 1864 (re- 
cognised in lioMild V. iMlor, 3 Australian 
Jurist, 87) — the only question iot con- 
sideration is whether a livery-stable keeper 
is a '* tradesman or other person** within the 
meaning of the Act We are of opmion that 
he is. Tlie difference between a man who 
Belh and a man who ktB horses is not such 
as to justify us in saying that there is any 
distinction between them as regards the ap- 
plicability of the Act to Uie one or the other 
of them. The Court of King's Bench in Eng- 
land have decided that a horse-dealer is 
within the Ac^r-Ftnndl v. JRidler, 5 B. and 
C, 406. And the Court of Common Pleas ap- 
proved of that decision in a case in which a 
broker was held to be within ii-^niUhv. 
Spamno, 4 Bing., 84. Those cases in our 
opinion dispose of the present question. The 
defendant is therefora sntitltd to judg- 
ment 

Demumr overruled. Jadgmait for ds* 
fendant 
Attorneys : Stephen and Gsmeron for the 

plaintiff ; Atkyns for defendant 
Tuesday, August 12. 

SITTINOS Iir IQUITT. 

(Before his Honour Mr. Justice IColeiworth.) 

BE JAMES FABBELU 

iHwUcHcy statute 1871, A!». 37»— fifcti. 
37, 106, 136— i2«fc« 64, 65, 66, 68— P-rti- 
tloning ereditor^t affidavit ai» wrong farm 
a$ for an individual imteadoffor banking 
company '-'Keglect e/attignee to Jileproqf 
a$ rejected or admitted, not to effect ere* 
ditor~^No taluation of teeuritg or offer tc 
surrender it, invalidatei tkeproqf. 



Mr Lawcs for the appellant, the insolvent ; 
Dr. Dobecm for the respondent 

This was an appeal irom a decision of 
Mr. Noel, the judge of the Court of Insol- 
vency, Melbourne, suspendinx the certificate 
of James Farrell, of Richmond, tanner, for 
18 months, and directing that it should then 
issue only on the insolvent's paying the 
creditors 3s. 6d. in the £1. 

His lIoNoun read the following judgment 
on Thursday last :— Appeal from the decision 
of the learned judge in insolvency, Mel- 
lK>ume, suspending a certificate of insolvent, 
Mr. Farrell, for 18 mouths, and granting 
it on condition of paying 3s. Od. in the & 
The opposing creditor is the Commercial 
Bonk of Australia (Limited). Its affidavit 
of proof was objectionable ; it should have 
been under form 11 of the insolvency rules, 
and it was put on a printed form forl(k Thtt 
moimger who verified this, used " I " where 
* * it " for the bank should have been. There 
are mistakes in the name of the bank, caUed 
sometimes *'of Austndasia." The printed form 
used is wiong, as for cases under 1<^ making 
the assertion of agency a memorandum 
at the foot of an affidavit, instead of part of 
the affidavit The agency is not stated aa 
tliat of an agent for a corporation should 
be. The most material defect is that there 
is no valuation of the security held by the 
bank, or offer to surrender it—a matter of 
great importance to the insolvent and other 
creditors, insisted upon aa to petitioning 
cieditor— section 37. Section 120 requires 
creditor proving to value in manner pre- 
scribed. The rule 68 and forms 10 and U 
require the valuation to be in the proof. 
So the affidavit of proof was totally wrong. 
By section 106, the assignee should make a 
list of creditors who have proved, and file the 
proofs in the court By rules 64, 65^ the 
assignee should with all speed reject or 
admit proof, in writing, and within four days 
file it with t^e chief derk aa rejected or 
admitted, and the time for objecting to the 
assignee's ruling runs (rule 66) from that 
In this case the assignee did nothing aa to 
thiB proof but to keep it The insolvent's 
counsel objected to the bank being regarded 
as a cieditor— I think rightly. The judge says 
if the assignee had neglected his duty under 
section 64, and failed to endorse the affidavit, 
that did not alter the §talti9 of the creditor. 
The creditor's etatue was, I think, all wrong. 
Aa to the affidavit the assignee neglected 
his duty in not rejecting it, and would have 
violated his duty in admitting it I say 
nothing as to the case of arightsAdftviias 
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to wbieh the Mrignee does nothinc, or a 
wrong aAd»Tit which he ftctuaUy acoepU. 
But I do not find in the return of proceeding! 
made to me that this objection to the ttalut 
of the bank was made before the examina- 
tiona which the bank carried on. If it liad 
been made with eoch emphasis that the ex- 
amination shonld be regarded as in spite of 
protest bj the insolrent I would hold that 
this could not be used sgainst him. Bnt the 
bank might, if required, haye amended 
its proof, or the judge might have As- 
sumed the position of prosecutor. HaWng 
regard to this, I concur in one ground on 
which he acted, that after the evidence 
tsken such objection came too late. As to 
the merits of the case, Mr. W. S. Woolcott, 
solicitor, furnished the insolvent with a bill 
of costs. The insolvent had it referred to the 
prothonotary for taxation, and to have the 
account taken between them. The insol* 
▼ent was represented l^ a solicitor on taxa- 
tion, but that solicitor did not attend 
at the meeting when the aUocatur 
was signed. He had never put forward any 
daim to set-off. But Uie insolvent alleges 
the signature was a matter of surprise. 
However, a regular judgment was liased on 
that aUocatwrh^ consent. Woolcott based 
a debtor^s summons on the judgment ; the 
insolvent applied to dismiss it on the ground 
of set-off, putting forward items in an affi- 
davit Woolcott answered this, but so as to 
make me say that the insolvent hod colour 
of right as to each item. The question on this 
debtor s summons was decided by the same 
learned judge against the insolvent, not on 
the merits, but because the point was settled 
by the judgment So far, I would hardly say 
that the insolvent was guilty of putting 
Woolcott to vexatious or unjustifiable 
expense by any frivolous or inequitable 
defence or claim. But the insolvent then 
proceeded by summons before my brother 
Williams to set aside the judgment Affi- 
davits were made on both sides similar to 
those used in the insolvent debtor's sum- 
mons, and this last application wos refused 
with costs, whether on the merits does not 
appear. But I am inclined to think that this 
persistent litigation should be regarded as 
vexatious and unjustifiable. Objections were 
offered to Woolcott's right to recover these 
costs, because insolvent was bnt slightly in- 
terested in the property the subject of Utiga- 
tion, and because the costs were incurred 
unwisely in resisting ejectments instead of at 
once resorting to a court of equity, in which 

BimiiBiR S» 1878. 



the insolvent succeeded. But those matters 
were not thought of by the insolvent as to 
resisting the debtors* summons or the appli- 
cation to set aside the judgment, and cannot, 
I think, save those proceedings from the 
imputation of being vexatious and un- 
Jusdflable. One of the objections to the 
giantingthe certificate was that the insol- 
vent by extravsganos and vice, viz., drun- 
kenness, became culpably negligent of his 
affairs before and after insolvency. I would 
considertbistoovsgue. The insolvent in 1870, 
handed over his business to his wife, com- 
pounded with his creditors, except the liank, 
to which he gave a bill in full for his debt 
and burned his 1xx>ks. This the judge re- 
garded sa culpable negligence. I would 
hdd It to constitute the offence charged of 
not keeping nssonable aogonnts of his 

receipts and payments. Keeping does not I 
think, mean merely making reasonable 
entries and then destroying them, but to 
include preserving them so long as they may 
be material for creditors. The burning has 
made it hard to say if they were proper 
entries ; one former creditor, the bank, a 
secured creditor, continues, and other 
creditors might reasoimbly want the books 
as to dealings with It and generally 
their contents might be In many ways 
material for present creditors. Counsel for 
the insolvent has insisted that no creditors 
have properly proved, and, therefore, the 
judge should not have fixed ds. 6d. in the 
£ to be paid to them. The insolvent's 
schedule states debts due by him, and I do 
not think that the section 136 limits the 
provision for crediton to those who have 
proved, although until proof they cannot 
get a dividend. On the whole, I affirm the 
-decision of the learned judge without costs. 

Mr. Lawxs, who appeared for the insolvent 
said that he had objected at the commence- 
ment of the examination to the Commercial 
Bank being heard, as it had not proved its 
debt 

His HoxouB.— Thii did not appear per- 
fectly clear from the proceedings, and he 
should communicate with the judge of insol- 
solvency to inquire as to what the facts were 
on this point. If the insolvent had objected at 
the proper time to the Commercial Bank 
being heard as opposing creditor, he would 
allow the appeal so for as to cancel the sus- 
pension of the certificate. 

(Mr. Noel having been communicated with, 
he reported that the insolvent's counsel did 
object to the bank being heard, as it hod not 
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proTad its debt, Imt that he had ovanrnlad 
the objection.) 

Hit IIoNOUB now intimated that the resalt 
of this wai that tiiere oonld be no opposing 
creditor, as he had expressed an opinion 
adverse to the bank's affidavit of debt He 
should therefore direct the certificate to issue 
on payment bj the insolvent of 3s. 6d. in 
the£. 

Solicitors; Gannson for the appellant: 
W. 8. Woolcott for the respondent. 
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Priry CntntlU^Deeree iireetinf ueetmnt nf 
interest to a certain date tinier mUappre- 
kemien that the deht ^va$ then mtitfied-^ 
Supreme Court dcelined to order the ae» 
count otkertriio than in terme of the 
decree of PrVc^ CbwiH/, nHhoui pro- 
Judiee to appeUant^e rights,* 

See previous application, ante, p. 02; 
judgment of Privy Council, ante, p. 61. 

The Attom^-Oeneral, Mr. Lawes and Mr. 
Webb for the plaintiff ; Mr. Holroyd and 
Mr. Dc Verdon for the defendants. 

This was a motion on behalf of the plain- 
tiff to the effect that the master should be 
directed to take an account of the interest to 
which the plaintiff was entitled. 

His Honour gave judgment as follows :— 
A motion has been made on behalf of the 
plaintiff (the London Chartered Bank) that 
it may be referred to the master to take an 
account of what is due to it for principal and 
interest in respect of the overdraft in the 
plaintiff*t bill mentioned, and that it maybe 
referred to the master to tax the plaintiff's 
costs in this suit other than and except the 
costs of the appeal to Her Majesty in her 
Privy CoundL Tlie order of the Judicial Com- 
mittee directed that account down to the time 
when the deposited sums of £8,000 and 
£8^000 were ourriedto a suspense account, 
and I could have no difficulty in making an 
order according to it The plaintiff was able 
to present claims for payment sgainst three 
several funds— the general personal estate of 
Mr. Jeremiah G. Ware, lodged with it by the 
administratrix ; her distributive share of that 
general personal estate ; and a sum of £15,000 
and dower, limited by the settiement on her 
marrisge with Mr. Aitkin, as she might 
by deed or will appoint As to the 
first I have always thought that the 
agreement of April 4. 1868, would be available 



at law (if the plaintiff had not deprived it- 
self of the benefit of it), and that the plaintiff 
would have had no reason to come into 
equity ; and I find nothing inconsistent with 
that view in theopinkmsof appellate courts, or 
of the Court in the action at law, Joseph Ware 
v.L<mdanC^arleredBank,2A.J.K7^ But 
the bill admitted that the plaintiff had no case 
at law. The case the Ull did make was that 
St that date, 1802. and afterwards when the 
overdraft was allowed, the bank manager was 
ignorant of the settlement, and Mrs. Aitken 
concealed its existence ; and that, therefore^ 
Uie liank should take in priority to the 
settlement The Judicial Committee, as I 
understand, hold tiiat the letter in question 
would give the plaintiff a lien on the lodgment 
to the administratrix's account to the extent 
of Mrs. Aitkin's distributive share ; and aa 
the evidence as to notice was confUeting, a 
lien in priority to the settlement ; and, there* 
fore, that it had a lien on what it had in pos- 
session— two sums making £14,00a The 
Judicial Committee has made a decrse, de- 
claring that the distributive share of Mrs. 
Aitkin to the extent of £15,000 and the dower, 
are liable to make good the sum due to the 
plaintiff in respect of the overdraft, with 
interest ; and until it was paid the plaintiff 
was entitied to retain the £liOOO as part of 
the £15,000. The bill did not pdnt to this 
daim sgainst the £15,000, though it staled 
facts upon which the Judidsl Committee 
held it was sustained. It sought rdief 
against not under the settlement It did 
not allege that the manager relied 
on the security of the £16^000^ or 
that Mrs. Aitidn intended to chMge it 
The statement of the concealment was 
totally inconsistent with the former, soaiesly 
consistent with the latter. There wis 
nothing in the bUl to invite discussion as to 
Mrs. Aitkin's motives for the oveidraft, or 
the application of it, or her dealings with the 
fund. I never heard anything of Mm last 
daim. The cuiial part of the decree refeis 
to it only in a declaration of ri^^t It then 
proceeds to direct an account to the date I 
have stated, which was aa to one sum Sep- 
tember, and as to the other October, IMS, 
But the Appellate Court was left totally 
uninformed of matters which had occurred 
here long before, as to Mr. Joseph Ware having 
recovered from the bank £14,000 and interest 
at the law side of the Court in 187L Some of 
the proceedings in that proceeding appear 
in The Argus of BCay 23, June 26^ and June 
29 ; but I can properly refer only to the evi- 
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dmoe in this caue, and Mr. Oallatlj'B aft- 
davit of Jnly i. Bj the matter's report in 
Wam V, Wart, December 20, 1866, part of 
the ontstanding personal estate appeared to 
be due by the bank. This Court never made 
any order npon the bank, and had nothing to 
do with it The receiver, as his dnty was, 
sought by Mn. Aitkin to get this portion of 
the personal estate into his possession ; and 
applying to the bank manager, Oalletly, 
was made by him to believe, during Mn. 
Aitkin's life, that the £14,000 had been trans- 
fared from the administration accoont to 
his, withoat any daim for the overdraft (See 
letter of Mr. Oreig to OaUetly, August 17, 1806^ 
and Oalletly toMr. JohnWare, August21,186e.) 
I have no proper evidence, but it is consistent 
with QalleUy's affidavit that Josei^ Ware, 
relying upon this, had made himself respon. 
siUe for this to the Court as if received, and 
was forced to pay it into the master's 
hands, and on the 12th October, 1868^ had 
to pay his balance in, raising money 
on his own credit by overdraft at 
interest from the bank. He brought an 
action in his individual capacity against the 
bank, and recovered the £14,000 and interest 
deducting his overdraft and interest and 
was paid September 5, 187L This resulted 
not from any legal insufficie ncy of the agree- 
jneni of April 4^ 1862; to enable the bank to 
pay itself in full in 1866, but from the course 
its manager then pursued with Joseph Ware. 
Oalletly's affidavit traces the money re- 
covered by Joseph Ware no further. There 
is no question that the £14,000 came to the 
funds of Wart s. Wart indirectly, and that 
in some way or other the bank should avoid 
being charged with it as a payment although 
the decree' of the Judicial Committee treats it 
as paid. The interest upon it since 1868 is not 
so simple a questioiL Now, the counsel for 
the defendants have insisted that I cannot 
go beyond the letter of the decree ; that I 
eannot carry out its spirit as to facts 
occurring before it not contemplated in it ; 
and I doubt if I can. In AU»a v. WaUon, 
lA'Beckett'sReserved Judgments, 73, nothing 
arose but a question of parties and the 
manner of entitling an order on a decree 
of the Judicial Committee, which, from state- 
ments, was between parties different from 
those originally named. In Rajah Vanmnrtddy 
LuUhmepnUy Kaidoo (8 Moore's P.C, 115) 
there was a difficulty from acts of parties in 
the colony after decree and before revenal, 
and interests being acquired by the respon- 
dent which made the colonial Court hesitate 

BxpmiBiB 2, 1878. 



to szsents the dscfse revsrsing. It went to 
the Privy Council sgain, which peremptorily 
ordered the colonial Court to execute the 
decree after hearing the parties who had ac* 
qufasd new interests, hardly saying that the 
colonial Court was wrong in not having done 
ao itself. In the case in lMpherson% Judicial 
Committee Praetioe, p^ 144, Raiak Dttdar 
Bct$etn V. RaiMt Zuhoanmma the decne of 
the AppeUatoCourtwas on the assumption that 
rents received by the appellant had not been 
paid to the respondent pending the iqipesl, 
contrary to the fact On a rehearing this was 
rectiAed, but without any intimation that 
the colonial Court could have dons so. If I 
am to go to the spirit of the decne, it gives 
interest I suppose at the current rate 
charged by the bank; perhaps with rests 
down to the suspense account charging the 
bank with the deposits and interest at a 
much lower rate to that dato. And then it 
•tops interest directing the balance ascer- 
tained to be paid. The bank's balance, ac- 
cording to its statements, would be probably 
£1,000 then. Why was interest stopped? 
The Court may have had some reason for 
saying that interest should then terminate. 
It is mere conjecture to say that it 
thought the bahmce then would be so 
small that interest was not worth 
computing; but according to the alleged 
view of the Judicial Committee, the bank 
should be then regarded as about paid, 
and its right to interest must be taken to be 
suspended until 1871. Should it be held to 
revive upon its payment to Joseph Ware? 
The Judgment in his favour is not appealed 
from, is binding ss right upon this Court and 
the Judicial Committee, and there ia no 
reason to say that it is good in law but 
bad in equity. The bill sought an injunc- 
tion against such on action as Uireatened, 
and the Judicial Committee did not 
grant it Galletly's affidavit traces the 
£14,000 and interest scale not stated, to 
Joseph Ware. It does not show that the 
funds in Ware v. Wart got the benefit of it 
that Mrs. Aitkin's distributive share will get 
any benefit of it that the £15,000 fund wiU 
be augmented by it It may be useful to 
notice that the administration account in 
Wart V, Wart has been taken without in- 
terest; that the funds brought into court 
have been in A-arious investments, sometimes 
uninvested. The plaintiff comes to me by 
notice of motion for an account which would 
give it bank interest to the present time. Ito 
counsel has urged that I should leave it to 
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the masker to glTe interest as he may 
think fitk patting him to decide on 
oonfiksed question ss to the equities of the 
parties ahoat interest, and the spirit of the 
decree <^ the Judicial Committee, subject to 
exceptions to his report, which I decidedly 
object to doing. Its counsel have presented 
to me no definite view as to what they insist 
I should direct about interest I shall 
merely order the account in the terms of the 
decree to the date mentioned in it, without 
prejudice to ^e rights of the plaintiff. I 
shall direct the taxation of costs as sought by 
notice. I shall leave plaintiff and defendants 
to abide costs of motion without prejudice to 
the right of defendants to be indemnified for 



fiolidtois : J. M. Davics (for Hsrwood) lor 
plsintifli ; Mslleeon, Bngland and Stewi^t-— 
Nutt and Blake— and Taylor and Bucklond, 
lor the defendants. 

Tbcbsdat, Aua 14. 

ATTOBirST-OBVXBAL ▼. BOTa 

iy irfmiant §n mMnp eUdwt^St iUepi mi 
purekMid ly i^endant ef tnUreit 0f mme 
^ the pU\nHf9^K9 kretteh ^if^unetimt 
iy emtiimimg 0peratiam afterttards. 
See preTions prooeedingi^ 8 A. J. B. 18, 

99, 187, 180. 
This was a motion to commit the defend* 

ant for breach of an injunction. 
Mr. Webbforthe plaintiffs; Hr. FInnlor 

defendant 



The information was filed by the Atloniey- 
Geneialal the lelatiim of ei[^t peiaoiis who 
constituted the Duke of Edinbui^ Ckild- 
mining CkNnpony against certsin psnoiig 
forming the Maiden City Company, to r^ 
strain an encroachment The Daks of 
Edinburgh CkNnpany mined on private pio 
perty. The Court hekl that the encroadi 
ment was proved, and made the decree agafnat 
the defendant Latterly the defendant Boyd 
purchaaed the interests of three of tfa* 
persons who had constituted the Duke of 
Edinburgh Company, and continued tfa* 
mining. It woa contended for plaintiffs that 
this waa a breach of the injun^ion. 

Hia HoHOUB aaid that the defendant did 
not now mine under the title which he had 
aet up in the original suit He had acquhed 
the righta of threee of the relator^ and now 
those persons from whom he had puidiased 
were parties to an application to have him 
puiiiahed for doing that which they had 



allowed him to da He did not think that in 
the preaent suit the defcn<1ant was amenable 
to Ihese proceedint;8, and if it waa dcaired 
to prevent him exercising the rights he had 
acquired by purchase another suit would be 
necessary. 

Motion refused without costs. 

Solicitors : Macgregor, Bamsaj and Brake 
for plaintiffi ; Faneactt for defendants. 

TUEBDAT, 19Aco. 
lUOGBIT v. HBPBUBir AXD SEAL. 

EgMitahle mortfaffe^Vendar*i Ken ftr tm- 
fOii, portion i/ purekaoo monoff^^Not to 
he extended to evUeequent odraneti 8^ 
eijlc per/ormanee of contract kg ereeution 
ef eenreyance, onpoyment of wek tinjmid 
portion and intereet^ Other elaimi^ ground 
for ohtaining administration ef deeeaeod 
ynrehaeer^e eetato^Saheefueui jntrehmeer 
from vendor, preperlg made eo'defendamt. 

National Bank v. Clarhe queetioned. 

Mr. M*Dermott and Mr. Lawes lor the 
plaintiff ; Mr. Holroyd lor defendant Hep- 
bum ; Mr. Webb for defendant SeaL 

Thiabill was filed by William John Dag- 
get, heir-at-law of Henry Daggett, who died 
in 1887, to enforce performance of a contract 
made in 1854 by Hepburn for the sale of some 
land to Henry Daggett 

Hia HoMOCB aaid'-This is a suit by the 
plaintiff Mr. William John Daggett, aa heir 
of hia father Mr. Henry Daggett, to enforce 
performance of a contract October 10^ 
1864, for sale of Und by the defendant Mr. 
Hepburn to hia father, upon payment of the 
balance of pnrchaae-money ; and the defen- 
dant Mr. Seal is made a party, as having pur- 
chaaed from Hepburn, and got the legal 
estate. The contract October IQ, 188^ 
was for aale, at price paid, £881 
balance due, £800 Ifia., Interest not qpedfied. 
Henry Daggett got p o ssess i on, and remslned 
in possession until his death, November 88^ 
1887, when he left a widow (Ita. Anne Dag- 
gett) and hia infant aon (plaintiff) aged about 
seven years; and the widow and aon have 
aince remained in possession, Henry Dag- 
gett and Hepburn had varioua other dealings 
and acoounta, Daggett working lor Hippbuni 
with carta and hones, and as a carrier, and 
getting goods and rations from Hepbnmls 
squatting station, and cash advances. Hep- 
bum has given evidenoob unooRoboraled, 
that Heniy Daggett veriiaUyagned withhim 
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that be ■honld bold the Crown grants or 
deeda of the land as a security for advances, 
with interest at the same rate, about 10 per 
cent He admits that the debt for the land 
was at one time reduced to £30, but says that 
the general balance was elways in his 
layoiir, and at Henry Dagatett's death about 
£900, without interest I shall first deal 
with the legal eifect of this agreement, if 
Hepburn's evidence were adopted. He held 
the legal estate and deeds as security for un- 
paid purchase money. It has been held that 
where deeds were deposited, with verbal 
agreement to secure a debt and usurious 
interest and afterwards there was a 
verbal agreement that they should secure 
the debt and legal interest only, the 
latter security, as by deposit was good, 
though no manual deposit was made at the 
time of the second agreement James v, 
Biee, 5De O., M'N. and O., 46L In several 
eases where there has been a mortgage by 
deposit it has been held that it might be 
verbally extended to secure further advances ; 
for instance, Ktnsinffton ex parte, 2 Vesey and 
Beames, 79; Sdev, Knmcles, 2 Y. and C, N.K. 
172. In the former, advances were made by a 
firm on deposit ; it was changed, and ad- 
vances by the latter retaining the deeds on 
parole agreement were held secured. See a 
case of constructive deposit Ferris v, MuUhu, 

18 Jur. 718. In National Bank v. Clarke, 
Argus July 13 and 23, 18G9, 1 A. J. 
R. 14, I held that a banlt holding deeds 
as bailees might by verbal agreement 
be made equitable mortgagees by deposit I 
acted in that case on James v. JHee, and am 
not now sure that I was right A person 
holding a legal mortgage cannot have 
■ecuri^ for further advances by parole 
agreement The cases of equitable security 
by deposit have gone on, decided by 
Judges admitting their inconsistence with 
the statute of frauds; they began when 
people could not give evidence for 
themselves. We have now to deal under 
a system by which they can, and sometimes. 
In proving rights oi large value— based 
upon conversations with deceased persons— 
against their representatives. The policy of 
the Statute of Frauds becomes thus especially 
important; and I say, borrowing the lan- 
guage of Lord Eldonin Whitbread ex parte, 

19 Yes., 212, "The statute must not be 
repealed by me further than it has 
hitherto been repealed." There are cases 
that evidence must be clear to sustain 
mortgages by deposit An argument used 

SsnncBiB 2, 187& 



by the plaintiirs counsel, that Henry 
Daggett's interest could not be affected 
except by delivery of his own instrument of 
tltle-4he contract of sale— may be met I 
think, hf Smith ex parte, 2 M., D. and De O., 
687; Moberti v. Cn^, 24 Beav. 223, and 
othercases. I hold that H. Daggett's lia- 
bility secured on the land was for purchase 
money only and interest but as to subse* 
qaent deaUngs* Hepburn might apply his 
dainis to meet his liabilities rather than 
^fiiitiA the secured daim. I have no evi- 
dence of aoooonts settled save as to this 
ndnction. Hepburn alleges he liad all their 
dea^**gF entered in a book, since lost and two 
partial aoooimt»— mere scraps— furnished by 
Henry Daggetttohimhavebeenproduced. The 
widow took administration. I have no evi- 
denoe as to the peisonal effects she got» 
except a dray and bullocks, worth at most 
£140; no evidence of his debts to others 
than Hepburn. His real estate was liable to 
Hepburn for his general debts, but not 
directly, only under a suit for administration 
in aid of personalty. As to subsequent oc- 
currences 1)etween the widow and de- 
fendants, I adopt their evidence against hers. 
She had dealings with defendant Setd, who 
acted in a friendly manner towards 
her, lending her money, &c.— she living 
on the land. Hepburn pressed for pay- 
ment of his entire claim ; threatened 
legal proceedings. He might have sold 
the land for the unpaid purchase money, 
or coniirenced a suit for administra- 
tion as a creditor, which would probably have 
ruined both the mother and son. Instead 
of that Seal (acting as mediator), the widow, 
and Hepburn, after neprotiations which lasted 
from 1863 to June 7, 18G5, settled an account 
of the entire debt due to Hepburn at Henry 
Daggett's death at about £170, with in- 
terest on £30 lialance purchase money, and 
cash advances at 10 per cent, making 
£300 10s. Id. ; and Seal, as on behalf 
of the widow and plaintiff, paid that 
sum to Hepburn. The widow is an ignorant 
woman, but assisted by Seal would, I think, 
besufliciently intelligent not to 1« materially 
outreached in this adjustment, and Seal 
showed his honesty in the transaction by 
paying the money. The plaintiff himself, 
then a boy aged lietween 15 and 18, was 
present, but could be in no way bound by his 
mother's act. There was no unfairness in- 
tended, I think, but what was done was 
totally irregular, and might have led to gross 
injustice to him. Hepburn could only 
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assign his rights as a creditor. Instead 
of that he conveyed the freehold as his, not 
noticing the agreement of 1854 to Seal, as a 
purchaser for £309 lOs. Id., taking from Seal 
an undertaking kept hy himself to convey 
the land to the heir of Ilenry Daggett when 
of age on his imying £309 10s. Id. and in- 
terest. Seal then made a lease of the land to 
the widow, and nominally the plaintiff, and 
got some rent from the former, ahont £37. 
This is not noticed in the pleadings, and I 
do not act upon it He got notliing more for 
his money. After the plaintiff came of age ho 
employed a solicitor, who applied to Heplmm, 
who treated the matter as one which did not 
concern him, hut referred to SeaL Seal acted 
▼ery fairly in giving information true as to 
facts, and handing np the documents in his 
possession, but claiming the £309 10s. Id., and 
interest, as condition of conveying. Plain- 
tiffs solicitor sought accounts, and at last 
specifically offered to pay £30 from date 
of contract, and interest at 8 per 
cent, upon getting a conveyance. I do 
not think the new Act Na 4Z! practically 
affects the case. I think, further, that the 
defendants are both proper and necessary 
partiea— one as the contractor, the other as 
the person now to convey, and assignee of 
the contractor's rights. The accounts nearly 
approach to such a certainty that I might 
deal with Uie case on defendants' admissions 
without sending it to the office, and there is 
little probability of farther light being thrown 
upon these. My doubt would be as to 
calculating interest on £30, whether at 8 
or 10 per cent, and whether from the 
contract or the death of Henry Daggett 
If plaintiff do not consent I shall di- 
rect account as prayed, declaring that 
the parole agreement relied upon by the 
defendant Hepburn to make the land charge- 
able with subsequent advances to Henry 
Daggett was invalid, and that the debt for 
the land was reduced to £30 ; that as to un- 
appropriated claims and liabilities between 
Ilenry Daggett and Hepburn subaequent to 
that reduction, Hepburn was entitled to 
apply his claims agahist other liabilities of 
Henry Daggett before the balance of pur- 
chase money and interest, reservhig costs. 
If the plaintiff is wUling to take the 
debt as £30, with interest at 10 per 
cent from the date of the contract^ 
I should decree a conveyance for that 
sum. As to costs, I have doubted if I diould 
give them against defendants. This is in the 
nature of a redemption suit The plaintiff. 



as far as I can judge, has gained by the delay 
of Hepburn in enforcing his rights, and the 
defendants will be subject to great and un- 
fair difficulty in enforcing the general balance 
due by Henry Daggett, besides the loss of 
interest If the defendants altogether re- 
nounce the claim for tlie unsecured debt, I 
should be disposed to give no costs against 
tliem. 

His HoxouB further intimated that be 
should be glad to hear the parties on Thun- 
day relative to the matters on which be had 
asked for their option. 

Thubsdat, Aug. 21. 

His HoKouB on Tuesday last gave his 
judgment in this case, but postponed a final 
decree till the parties had said whether they 
wished accounts to be taken in the master's 
office. It was now intimated that they ^ 
not wish accounts to be taken, and were 
willing to take the amount due at £30^ 
plaintiff to pay interest at 10 per cent from 
the date of the contract for the sale of the 
land. His Honour therefore made a decree 
directing the defendants to execute a con* 
veyance of the land to plaintiff upon pay- 
ment of £30 and interest at 10 per cent from 
1854. plaintiff to have oostsof Uie suit 

Solicitors : Bayncs (for Puroell) for the 
plaintiff ; Allport and Barrett (lor ^ndril, 
Mitchell and Nevitt) for defendants. 



WsDHisDAT, Ado. 90i 

THE ATTOBHBT-OBKXBAL ▼. TBI XATOB, to. 
Oy XMBBALD-BILL. 

Bor&Hghs Statute 1869, AS>. 869, $sett. 18S, 
liO^Aeeeptanee ^ ktghut Under U f»ttA- 
in dieeretionary potter if cauneil, though 
several eoftneillera he intereeted, (f the 
motire he the ultimate heneflt tf the 
eorjforation. 

See previous proceedings— for injunction, 
ante, pp. 14, 82 ; demurrer, ante, p. 48. 

This was an information filed at the rela- 
tion of John Scott, who is secretary of the 
Melbourne Gas Ck>mpany, and a ratepayer at 
Emerald-hill, to restrain the Emerald-hill 
Ck)uncil from entering into a contract with 
the South Melbourne Gas Ckmipany for the 
lighting of the public lamps. The memben 
of the council were also made defendants. 

The Attorney-General, with Mr. Hohoyd 
and Mr. A'Beckett, for the relator; Dr. 
Mackay, Mr. Webb, and Mr. M'Dongall for 
the Corporation of Emerald-hill ; Mr. Atkins 
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lor the defendant Conndllor Cberlee Roj ; 
Mr. Lawes for Coondllor WiUiam Thiatle- 
thwaite ; Mr. Box for Councillor T. J. Start 
The defendanta Nimmo, Whiteman, Page, 
Danka, Phillipaon, and Milla did not an- 
■war. The laat*named defendanta had de- 
mmed to the bUL Thia demurrer waa 
orermled by Mr. Jnatloe Moleaworth ; bat 
tfa«j appealed to the fall Coart» and thia 
appeal waa atill pending. 

The bOl atated that the town oooncfl in 
Febraary laat called for tendera for lighting 
the pablic lampa for the term of one, two, 
or three yeaia. The Melboame Oaa Com- 
pany tendered for the aapply of gaa at £5 per 
lamp. The Soath Melboame Gaa Company 
tendered at £7 6a. per lamp. A reaolntlon 
waa carried that the tender of the Soath 
Melboame Company be accepted— the coan* 
dlloia voting againat it being Meaara. 
NimmOk Roy, Thiatlethwaite, and Start, and 
the other coandllon voting for it The 
bill alao alleged that Start Danka, 
Page, and MUla were at that time ahare- 
holdera in the Soath Melboame Com- 
pany, the three latter being alao diiecton 
of it ftod aa each they had a pecaniari 
fntereat in the matter. It waa alleged that 
the tender of the Soath Melboame Companj 
waa accepted not aa moat advantageoaa to 
the corporation, bat aa moat advantageona 
to the Soath Melboame Company, and that 
the fndividnal defendanta intended to affix 
the aeal of the corporation to the contract 
Utader the dicamatancea it waa aabmitted 
that the readation waa not lawfully carried, 
and the contract coald not lawfully be entered 
into with the company. The bill, therefore, 
prayed for an injunction to reatrain the con- 
tract being aigned and aealed. 

The anawer of the coiporation admitted 
that Milla and Danka were directora, and 
that Page waa a director of the company ; 
denied that Sturt had any intereat in the 
company ; and aabmitted that the intereat of 
Milla, Page, Mid Danka waa not auch aa to dia- 
qualify them. It waa aaid that the tender 
of the South Melboume Company waa ac- 
cepted becanae-in view of all the drcum- 
■tancea— it vpp^tMd moat advantageoua, 
and in point of fact it waa the moat advan- 
tageoua to the intereata of the defendant 
eorporation. Even if the individual coandl- 
lon had committed a breach of the 122nd 
■ectkm of the Boroui^ Statute, the acta of 
the council were not thereby faivalidated. 
Mid thatk under aection 140 of the atatute. 

8i 1873. 



the council bad a diecretion, the ezerciae of 
whidi would not be controlled by the Court 
in r^ard to accepting tendeiB. Mr. Roy, in 
hia anawer, denied that he had ever any in- 
tention to enter into the contract with the 
South Melboune Company, or of affixing the 
corporate aeal to the contract Mr. Thiitle- 
thwaite iUed a aimilar anawer. Bfr. Sturt 
ffied a aimilar anawer, with a denial that he 
waa a ahareholder in the company or in- 
tereated in it in any way. 

In the evmence that waa given, Bfr. 
Niauno aaid that the contract with the Mel- 
boame company expired in March laat ; that 
oontraet waa for £8 6a. per Uunp, for 300 
nighta. The South Melboume company ten- 
dered for £7 6a., for 826 nighta. The South 
Melbouraa tendered equal to 14 q^rm 
candlaa; the Melboume to 12. The reaaona 
givuii for the South Melbouraa Company'a 
tender being accepted were— firat, that the 
tender of the Melboume Company waa not 
bond Jide, according to the general rulea of 
boaineaa, aa it waa below the price which 
coold yield the amolleat profit; aecondly, 
that the collateral advantagea to the diatrict 
would be greater and would laat longer in 
adopting the tender of the South Mel- 
bourne Company, and that the diMre- 
tionary power apoken of in the Borougha Sta- 
tute authoriaed them to take theae mattera 
intoconaideration. The collateraladvantagea 
had reference to private conaamera. It waa 
argaed that the motive of the Melbourne 
Company waa to remove the Soutii Melboume 
Company out of the field altogether, and 
thereby aecure a monopoly. In addition to 
theae reaaona, Mr. PhUlipaon gave another— 
That a public meeting of the ratepayera had 
decided in favour of the South Melboume 
Company, and the council ought to cany out 
their wiahea. The acceptance of the tender 
of the South Melboame Company would give 
it a sUUhb, and that ultimately the price of 
gaa in the diatrict woold be lowered. 

The law of the coae waa folly argued on the 
occaaion of hie Honour'a granting an bUerim 
injunction againat the execution of the con- 
tract hia Honour on that occaaion held that 
the three coundllora who were intereated 
aa ahareholdera might have committed a 
breach of the 122nd aection of the Borough 
Statute, which prohibited peraona votmg 
upon any matter in which he waa directly 
or indirectly intereated, aubject to a penal^ 
of £60; bat that though they might be 
aubject to a penalty for voting, the acta of 
the corporation were not thereby made void. 
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HiB Honour, however, thought that a prima 
facie cose had been made out ; that the con- 
tract was accepted, not as inost advantageous 
for the public interests, but as advantageous 
to individual consumers in the town, and he 
therefore granted the injunction. 

The Attornet-Obniral submitted that 
none of the evidence given for the defence 
had disproved the charge. Nothing was 
alleged which should induce his Honour to 
alter the opinion he formed on the injunction 
motion. There was nothing at all to show 
that it was for the interest of the ooiporation 
to accept a tender for a higher amount than 
the Melbourne Company were willing to 
charge. 

His Honour intimated that he would not 
require an answer from the defendants ex- 
cept as to costs of the individual defendants. 

The Attorniy-Gbneral submitted that the 
individual defendants were not entitled to 
separate costs. They need not have appeared 
at all, or if they did they might have joined 
with the corporation in the defence. At all 
events. Councillors Roy, Sturt, and Thistle- 
thwaite were in the same interest, and could 
have defended together. 

After hearing Messrs. Atkins, Lawes, and 
Box, on the subject of costs, 

His Honour said,— As to the main case I 
have expressed my views and opinion pretty 
fully upon the argument on the injunction 
motion and the demurrer, my decision on 
which was made the subject of appeal. I 
regret that the case has now been brought on 
before I have had the benefit of the views of 
the full Court upon that appeal ; for I gave 
my opinion then with a great deal of doubt 
and hesitation. I have had no reason here- 
tofore to change my opinion that the dia« 
qualification of the councillors voting did 
not afl'ect the vote of the council, and that 
with reference to the conduct and motives of 
the members of the coiporation, they were 
warranted in regarding the interests of the 
coiporation only, and were not wananted in 
regarding the interests of individual mem> 
hers of the coiporation or the people of the 
district, as consumers of gas. It is to bs 
recollected, however, that the coiporation 
is itself a consumer of gas, and if it 
was for the interest of the inhabitants 
of the district to encourage competi- 
tion and pay a somewhat higher price 
than they could get the article for at 
tlie present time, in order to encourage com- 
petition, and to make the price cheaper after- 



wards, the coiporation, as a consumer of gaa^ 
stood in the same position. And it appean 
from the evidence that that was the view 
taken at the meeting of the council to con- 
sider the question of the tenders. The coun- 
cillors said they voted as they did because 
they thought it was for the benefit of the cor- 
poration. They may have had side motives. 
Indeed, there is hardly any question on which 
there are not side motives; and, although 
they voted for the interests of the coipora- 
tion. it was probable they had side motives. 
But they had not a corrupt side motive. The 
motive was the benefit of the consumen 
of the district, not an individual, per- 
sonal advantage to themselves. Bat 
they also thought they were benefitting the 
coiporation, although the moive most pro- 
minent in their minds was the benefit to 
the individual consumen of gas. If that 
be so, it is a question on which they had a 
reasonable discretion. It is not for me to 
say whether the Tconclusion they arrived at 
was right or wrong. I am far from saying 
the conclusion was wrong, even as regards 
the interests of the corporation. All I have 
to say is, that it was a subject within the 
scope of their discretion, and that their con- 
clusion ought not to be set aside by me. I 
think the information ought to be dismissed, 
and with costs. Then comes the question 
as to the costs of the individual defendants 
as distinct from the corporation. The re- 
lator thought fit to join individual coun- 
cillora with the corporation as defend- 
ants, and any of them was at liberty 
to plead answer or demur. Some thought 
it right to demur. I don't think the coun- 
ciUora were necessary parties to the suit 
at all. By a pleader's fiction it was stated in 
the bill that they wera about to attach the 
seal of the corporation to the contract But 
some of them were opposed to the contract^ 
and none of them hod anything to do with 
affixing the seaL No intimation was given 
to them that they would not be required to 
answer, or that no relief was sought against 
tliem. And with regard to Sturt it was 
alleged, untruly, that he had an interest in 
the South Melbourne Company. He stood 
in a difl'erent position to the other defend- 
ants, and was not bound to make common 
cause with them. At firat sight. Thistle- 
thwaite and Roy would appear to stand in 
the same position. But an intention was 
attributed to each of the councillors of 
affixing the corporation seal to the con- 
tract, and as that assertion was divisibl^ 
and as one councillor might wish to affix ths 
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•Ml and Uie other might not, they were not 
bound to defend together. For these reasons 
I think the defendants are entitled to sepa- 
iBte oosta. 

Information dismissed with costs. 

fiolidtors : Malleeon, England and Stewart 
lor relator ; FausBett for the Ck>uncil ; Ander- 
son and Sandilands, Plnmmer, Nolan, and 
Fishlej for indiyidnal cooncillorB. 



Tbubsdat, Aug. 21. 



Bl HBNRY GSOBGB H0PKIK8. 

Probate — Affidavit tworn before Lord Mayor 

ijfZendont ^^ tuffieitnt, 

Mr Walker for the motion. 

In this case an application had been made 
for probate of the will of Henry George Hop- 
kins. One of the affidavits in support of the 
application was sworn before, the Lord Mayor 
of London, and the other before a provincial 
mayor. 

His HoHOUB said he did not think he could 
reoeive the documents. The applicant relied 
on the Act 5 and 6 Will IV. cap. 62, sect. 15. 
But that Act only related to the use of decla- 
rations and affirmations in actions or suits 
pending in the colonies. There was no 
action or suit pending here. In addition 
to that, the Act had been repealed so far as 
Victoria was concerned, by 22 & 23 Vict, 
cap. 12. He therefore refused the appli- 
cation. 

Solicitor: Hedderwick. 



SrrOBOl AHD MATRIMONIAL CAUSES JURISDIC- 

TIOV. 

Friday, Aug. 22. 
(Before his Honour Mr. Justice Barry.) 

UENVIDT ▼. KBNNBDT. 

IHvoree and Matrimonial eav$e§ — Jndioial 
»eparati4m — Crvelty mvst he of serious and 
aggravated character — Ill-treatment of 
children not an elewent^ unless done with 
intention to annoy wife, 

A petition by Caroline Elizabeth Kennedy 
praying for a judicial separation from her 
husband, John Francis Kennedy, a drapers' 
assistant. 

Mrs. Kennedy, who is the daughter of a 
physician, came to this colony in 1868. In the 
following year she married the respondent, 
and has had two children, the last one bom 
in September last. The parties separated on 
the 18th October last, and have not lived 
together since. In November this petition 
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was filed. The respondent denied that he 
had treated her cruelly, but admitted having 
on the 9th October alapped her on the face 
with his open hand. This he said he did 
because she had provoked him by going to 
the shop where he was employed and making 
a distnrbanoe on his refusing to allow her to 
purchase some goods, it being against the 
miss of the establishment for goods to be 
supplied to emploui* after a certain hour in 
the day. 

Mr. Billing appeared tdt the petitioner, Mr. 
C A. Smyth for the respondent 

His HoHocR, in giving judgment, said that, 
although the Courts had experienced great 
difllcttlty in deciding upon individual cases 
of cnielty,the principles on which the Courts 
acted were invariably the same in all cases, 
the only diAcnlty bdng in the application of 
the facti and the evidenoe to tiiose prin- 
ciples. It was laid down in all the leading 
cases on the subject that the Courts would 
only afford their aid when the necessity for 
their interference was absolutely proved ; 
the marriage tie was one not lightly to be 
dissolved, and mere austerity of temper, 
petulance of manners, rudeness of lan- 
guage, the want of civil attention, did not 
amount to legal cruelty. There i^nat be, 
as Lord Stowell said in Evans v. Evane, 1 
Haggard's ConsistoryReports 35, a reasonable 
apprehension of bodily harm. Of course the 
Courts would not wait till the harm was 
actually done, but the apprehension of injury 
must arise not merely from an excited and 
diseased sensibility. It was thus incumbent 
on the petitioner to prove bodily injury or 
words of menace creating a reasonable 
apprehension of personal violence. The 
Court would not wait till these threats 
were carried into execution, if it could be 
shown that the conduct and expressions of 
the husband justified the belief that he 
would carry out his threats. These being 
the principles which had heretofore guided 
this Court— what were the facts of this case ? 
The acto of cruelty alleged in the petition 
were, that on one night, about 1 o'clock, the 
respondent woke hiswife,flung hisarmsabout, 
nearly struck the boy, and shook the bed 
violently. She went downstairs and slept in 
the parlour with her boy. On another occa- 
sion he threw the pillows off the bed, and he 
used to say " I'll do for you." This certainly 
was a singular kind of evidence of cruelty. The 
conduct was so strange that he (Mr. Justice 
Barry) had been induced to ask the witness if 
her husband was mad or drunk. There was 
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no preliminary quarrel leading np to this 
conduct He had beard of very strange acta 
of cruelty, but had never beard one so impro- 
bable as this to justify the separation of a 
husband and wife. Of course the Court 
should look with care to the most triyial cir- 
cumstances, as they might be the result of a 
long previous quarrel and conjugal contest, 
and individual acts should be examined 
as indicating an internal intention. But 
there was nothing to show that these 
acts of throwing his arms and the pillows 
about proceeded from any intention to do 
harm, or were followed up by Miy violence. 
The fact that the petitioner withdrew from 
the bed, and slept in another room, was not 
such conclusive evidence as to justify the 
Court in saying that this was an instance of 
cruelty. If, as a consequence of this act, her 
health had suffered in any way, the Court 
would view it in quite a different 
light The petitioner had had miscar- 
riages. She had suffered from rheumatic 
fever. If either of these afHictions had been 
traced to the respondent's conduct the Court 
would not hesitate to act upon it The next 
acts of cruelty were the threats. He 
threatened, it was said, to turn her out of 
doors without any clothes. He threatened 
to roast her on the kitchen fire ; to break her 
ribs. If it were shown that these threats 
were accompanied by ftn intention to carry 
them out or if it appeared that it was un- 
safe for the petitioner to remain in the house 
with such a brutalised husband, no doubt 
the Court would interfere. But they appeared 
to be the result of intemperate language in- 
dulged in hf both sides ; recrimination 61 a 
low, vulgar character, proroked by the in- 
temperate language and conduct of the 
petitioner herself. Many of the threats oc- 
curred, too, at a time when it was im- 
possible to carry them out ; they appeared to 
be mere words of undue heat vid that 
there was no intention to carry them out 
The next charge was that the respondent re- 
fused her a nurse at a time when she was ilL 
Undoubtedly if this were true it would ba 
cruelty, and cruelty of an aggravated charao- 
ter. It would show such utter insensibJli^ 
to the sufferings of his wife as to justify the 
Court in allowing her to separate from him* 
But the charge was not sustained by evi- 
dence. It was proved that the petitioner had 
a nurse; that this nurse was allowed to 
leave when the petitioner was convalescent^ 
and a girl of 14 years old took her place. Tha 
petitioner said that this girl was useless for 



anything sxcept to make a cup of tea, but it 
appeared that the hiring of all the servants 
was made by the petitioner, and that the re- 
spondent never interfered with her. The re- 
spondent indeed, appeared to have acted 
with great kindness to her about that time ; 
for she being afflicted with prolonged rheu- 
matic fever, he slept on a mattress on the 
floor, and attended to her at a time when tba 
nurse had retired to take her natural rest 
He used to cany her up and down stairSb and 
provided for her anything she wanted. Tht 
Court could not therefore come to the conclu- 
sion that there had been at that time any 
wilful act of cruelty on the respondent's part 
It was next said that on the 9th October, 
1872, he struck her a blow on the 
cheek, and that she had the mark 
on her face for several days; that not 
only did he strike her, but he vidently 
pushed her back on the so&k two orthrt 
times ; that she fell against the edge of the 
sofa, and her shoulders and back were black 
and blue for several days. The story of the 
bruises was not corroborated. If they were 
of the character she described, she mual 
have shown them to her servant or her 
medical attendant or a neighbour, and it was 
certainly incumbent on her to produce evi- 
dence to corroborate her story. That there 
was a blow struck was, however, not dis- 
puted, but he was inclined to believe the 
respondent's account of it, that it was 
not a severe blow, and that it was provoked 
by the petitioner's own conduct ; it was not 
followed up by further violence,it was one iso- 
lated act and did not amount to such cruelty 
as would support the petition. The petitioner 
herself admitted that she might have beoi 
violent snd to have used violent language. 
The next point was cruelty to the children. 
Now, even if this were proved, it would not 
amount to cruelty to the mother, unless it 
was done with an intention to annoy her. 
Cruelty towards the children was an element 
to be considered in determining who should 
have the custody of the children, after the 
Court had decided on other facts that there 
ought to be a separation. It was so held by 
Sir Cresswell Cresswell, in Svggate v, 8%naU, 
28 J. L. Probate and Matrimonial 40. *' The 
urisdiction of this court is different from 
that exercised by the Court of Chancery in 
questions relating to the custody of children, 
this court having no power to interfere, what- 
ever may be the conduct of the parents, 
unless there be a suit between husband and 
wife. If the two questions of cruelty to tha 
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wile and to the childmi wen to be oombined 
In one petition, it would tond to complicate 
the inquiry and lead to great inoonvenience. 
The Jnriadiction thia oonrt baa with reapeet 
to the children, being only incidental to a 
decree in the anit^ it aeema to me that the 
more convenient comae would be that the 
gneation between hnaband and wife ahonld 
be diapoaed of before entering upon the con. 
tideration of the qneation aa to the cnatody of 
the children, otherwiae proof of cmelty to the 
children might be given to no pnrpoae, aa the 
petition might be afterwarda diimiaaed for 
want of proof of cmelty to the wife. Cmelty 
to the children may, nnder certain dream- 
■tancea, amount to cruelty to the mother, and 
migh t then be properly alleged in the petition 
But, except in anch a case, my preaent 
opinion ia, that the proper conrae would be 
firat to hear the queation ariaing between 
hnaband and wife, and when that haa been 
diapcaed of, if neoeaaary, go into the queation 
aa to the cuatody of ^e children, and that 
the conduct of the reapondent affecting aolely 
the latter queation ahonld not be aet forth in 
the petition." On further conaideration, hia 
lordahip waa of the aame opinion. But 
he did not think there waa any cmelty to the 
diildren. The petitioner aaid that the re* 
■pondent beat her boy, a child a year and aix 
montha old, till it waa black and blue. He 
waa inclined to think that her atory waa 
greatly exaggerated, and that the reapond- 
ent*B account waa more likely to be the trae 
one— that the child waa miabehaTing, that 
the mother refuaed to interfere, and that 
the UXhtT only adminiatered auch a mo- 
derate correction aa he waa juatified in 
inflicting. He could not believe without 
atnmg evidence that any man would act in 
the unmanly and inhuman way deacribed by 
the petitioner. Both on the law and on the 
facta he muat decide that queation for the 
reapondent The next waa that he refused 
her medical aaaiatance hy telling a chemist 
not to supply her with medicine. Now, what 
were the facta ? Even before hia marriage 
the reapondent was in the habit of giving her 
the whole of hia wages. After the marriage 
he gave her the whole of hia wages, and 
allowed her to receive all the money that 
waa paid hf lodgera. He did not reserve a 
shilling for hia own private purposes, even 
although his wageawere increaaed succes- 
sively from £2 lOs. to £3 and to £4 per week. 
When he required a few shillings he was 
beholden to her generosity for the sums. 
Suddenly the respondent found that he was in 
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dsbt It came upon him bysuiprise. Hiswife 
asked him for £2 to pay the butcher. He aaked 
how much waa due, and waa told £6 nearly. 
He made inquirica, and found the amount 
waa £15 ; that £12 was due to the grocer, and 
£9 to the baker. He then adopted the courss 
which any prudent husband would have 
adopted. Finding her unable to control the 
•xpensss of his estaUiahment, he took the 
duty upon himselt And finding her conduct 
such as to render drcumspection neceasaiy, 
he went to the tradesmen, including thia 
chemiat, and tM them to give no one credit 
for him except upon hia written order. That 
was not a refusal to give her medidne. It 
was merely a cautionary admonition to 
one amongst several tradespeople not to give 
credit to hia wife unless on a written order, 
and there waa no rule of law to prohibit him 
from so doing. In ngud to the threata, be 
had this additional remark to make, that Uiey 
all preceded the blow given to the petitioner, 
they did not follow it, and there was no ap- 
prehenakm that that blow would be fol- 
lowed by greater violence, or would be re- 
peated. The blow waa struck on the 9th 
October ; on the 18th the petitioner volun- 
tarily left her huaband'a house, and refuaed to 
go back. The name of a medical gentleman 
had been unnecessarily introduced into the 
case ; there was no allegation about him in 
the petition, and he (the learned Judge) 
could not acquit himself of blame in allow- 
ing the matter U> be introduced. It waa 
entirely irrelevant to the issue. He felt it 
right, therefore, to say that the petitioner left 
the court free from any charge of levity or 
of misconduct, exceptthe violence which she 
herself admitted. So far as regarded her 
chastity and her temperance she was per- 
fectly innocent In conclusion, he did not pre- 
sume to read a homily to people who came to 
this court, but he might be pardoned if he 
adopted the worda of Lord Stowell, in the case 
he had already referred to otBvansv. Evans, in 
an admonition he gave to the parties then be- 
fore him. and which waa applicable to other 
cases :— " To vindicate the policy of the law 
ia no necessary part of the office of a judge, 
but if it were it would not be difficult to 
show that the law in this respect has acted 
with its usual wisdom and humanity, with 
that tme wisdom and that real humanity 
that regarda the general interests of man- 
kind. For though in particular cases the 
repugnance of the law to dissolve the obli- 
gations of matrimonial cohabitation may 
operate with great severity upon individuals. 
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yet it mut be carafully remembered tbat tbe 
genenlhappineasof the married life is secured 
VyiteindisMlabilitj. Whenpeopleiiiideritand 
that they nuut live together, except for 
a very few reaaons known to the law, they 
learn to soften hf mntnal accommodation 
that yoke which they know they cannot 
shake off. They become good husbands and 
good wives from the necessity of remaining 
husbands and wives— for necessity is a 
powerful master in teaching the duties which 
it imposes. If it were once understood that 
upon mntnal disgust married persons might 
be legally separated, many couples who now 
pass through the worid with mutual com- 
fort, with attention to their common off- 
spring and to the moral order of civil 
society, might have been at this moment 
living in a state of mutual unkindness, in a 
state of estrangement from their common 
oiTspring, and in a state of the most licentious 
and unreserved immorality. In this case, as 
in many others, the happuiess of some 
individuals must be sacrificed to the 
greater and more general good." It was 
not the duty of the Court, in this form of pro- 
ceeding, to force a wife back to her husband 
The sole question he had to determine 
was, whether the Ck>urt ought to grant a 
judicial separation. There was a great 
difference between marital tyranny and 
cruelty. ICarital tyranny was the most con- 
temptible exercise of power that a man could 
be charged with ; but that alone would 
not Justify the Court in extending the prin- 
ciples which insist on proof of cruelty. It 
waste be recollected that the education and 
advancement of children required the at- 
tention of both parents, and to cause a 
spurious spedes of divorce and an estrange- 
ment of fknuly was a responsibility the 
Court would not needlessly Incur. Ths oase 
was not proved, and the petition nual bs 
dismissed. 

Petition dismissed. 

Proeton: M'Kean and Wilson lor peti- 
tioner; Nolan for respondent 



WSDHnOAT, AUODST 87. 

simvGs ur iqurt. 
(Before his Honour Mr. Justice Moletworth.) 

TBS AnOBim-OIVXnAL ▼. HDOV. 

AdministraUr'^ApplieaHon to ComH fer 
di/reetion a$ to wtanmer of inicettinf per* 
90iuU estate, efter uw^itK^iMi tf mM to 



determine right to admimiiter, hit brf&re 
deereef^Direetien rtf^ui, 
Mr. Webb for the Crown ; Mr. Holroyd 
for the defendants. 

His Honour gave judgment in this case. 
He said:— This is a suit by the Attorney- 
General to establish the right of the Crown 
to the property of Mr. Buckley, as having 
died without relatives, and for the adminL 
stration of his estate, against Mewrs. Huon 
and Mitchell, the administrators. No decree 
has been made. This is a motion by the de- 
fendants to obtain the direction of the Court 
as to the manner of investing personal estate 
in their hands. As to personal representa- 
tives paying debts, it has been held that a 
bill filed does not^ before decree, suspend 
their discretion in paying debta. IfifdMbon 
r, 8 Simons, 64 ; iSftcicfii V. FamlerAovvC, 



2 Russell and Myhie, 75. As to infants, it 
has been held that the mere filing of a bill 
makes them wards of court. M*Pkermm on 
Infimcif, App. 1, H%tffkeB v. Sdaee. But 
infants were qiecial subjeda for the pro- 
tection of the ChanceUor— a reason to 
assume jurisdiction. In AUomeihOaienU 9, 
Cladt, 1 Beav. 467, trustees of a charity, 
pending an information filed for the poipoae 
of appointing new trustees, exercised a power 
which they claimed, but which it was 
dou btfnl if they had, to appoint new tiua- 
tees without the sanction of the court, and 
the court condemned their conduct "^^^''t 
them pay the costs of inquiries thereby ren- 
dered necessary. But charitiea also am 
special subjects for a chancellor's protection. 
In Cape «. Bent, 3 Hare 84S, a suit was insti- 
tuted for the administration of a trust, and 
the -trustees^ without the sanction of the 
court, appointed new trustees. The vice- 
chancellor held their act valid, and inti- 
mated no disapprobation of it The case 
tx>ming nearest to the present is Tamer «. 
TVmer, 30 Beav. 414, where trustees, after 
the institation of a suit beforadecree, mpgXM 
for the advice of the court as to sales and 
leases of trust property, and the Master of the 
Rolls held the application proper. Invest- 
ment is a matter of less importance and diffi- 
culty as to discretion than the appointment of 
new truatees, selling and leasing, and I 
therefore think that granting the present 
application for advice would be goinc 
beyond decided cases, which I am not dis- 
posed to do ; for, with all due reopect for a 
jurisdiction which I have exercised here for 
some time, I think court advice guierally 
costs more tiian it Is wocth. 
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The applic4tion was refoaed, ootto to be 
ooets in the cmuee. 

Solieiion : Qnmer for the Crown ; Crisp, 
Lewie end WHkM for the defendants. 



COURT OF INSOLVENCY. 

TBCB8DAT, August 28. 

(Before hia Honour Judge Rogers.) 

Re C. H. LTON. 

Intelv&mey Statute 1871, ^^o. 879, $eeti. 88, 
IW-^Sntpemton of eertifieate-^FrivoUme 
or ineqMttable drfenee in action^ tuitt or 
proceeding — JDebtor wmmons i$ wek 
jnweeding. 

See inreTioas proceediDgs, ante, p. 13. 
His Honour Judge Rogers attended at this 
court yeaterday, and delivered hia judgment 
in an application which had been mode 
to him by Charles H. Lyon, of Ballanee. 
squatter, for an unconditional certificate 
of discharge. The judgment was as follows :— 
This is an opposed application for certificate 
of discharge (adjourned here from Ballarat 
at the request of the several solicitors en- 
gaged). I have already, under section 186 of 
the statute, dispensed with the condition of 
the required dividend of 78. in the pound, 
being satisfied that the failure to pay 78. in 
the pound has arisen from circumstances for 
which the insolvent cannot justly be held 
responsible. The grant of the certificate is, 
however, opposed by one of the creditors, 
the London and Australian Agency Associa- 
tion Limited, upon the ground that the in- 
solvent has committed an offence under sub- 
section III. of section 138. By that sub- 
section it is rendered an offence, " If the 
insolvent shall put any creditor to any 
vexatious or unjustifiable expense, by any 
irivolons or inequitable defence or daim 
fn any action, suit, or other proceeding." 
The opposing creditor charges the insolvent 
—1st With a frivolous or inequitable defence 
in an action brought by them against him 
upon a promissory note of which he was 
Bsaker, and the opposing creditor was payee. 
2nd. With a frivolous or inequitable defence 
or opposition in the matter of a debtor's 
summons issued by them against him. 3rd. 
With a frivolous or inequitable defence or 
opposition in the matter of the order nUi 
to sequestrate the estate. Each of these de- 
fences is laid alternately as causing vexatious 
and unjustifiable expense to the opposing 
creditor. As to the defence to the action 
upon the promissory note, the insolvent was 
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let in to defend under a judge's order— the 
action has never been tried, and I see no 
suAdent reason to say that the defence was 
frivolous or inequitable— the promissory 
note was one of several which had 
been given by the insolvent to the cor- 
poration, all of which notes had been 
carried into the general account between the 
parties, and in respect of which lan^e sums 
of money had been received ; and it is by no 
means dear that as to the particular pro- 
missorj note, the insolvent's plea of pay- 
ment or bis plea of set-off for moneys re- 
oeived to his use, might not have been made 
oat His defence to the action upon the par- 
ticular promissorj note sued on stood on a 
imy different footing from his defence to the 
fii tima of the corporation to a balance upon 
the aocount current between himself and the 
corpomtioiL Thtit is no doubt that a con* 
siderable balance was due to the corporation. 
It was in respect of this balance that the 
corporation obtained a debtor's summons 
under section 88 of the statute. The insol- 
vent moved to set aside the summons on the 
ground that he had been served with a 
compared copy, and not with an office 
copy; and, also, that no account of the 
alleged debt had been furnished, and that no 
reasonable effort was previously made to 
obtain payment The matter was argued 
before his Honour Judge Noel, when both of 
these objections were overruled, and the in- 
solvent's motion dismissed. From thisded- 
sion the insolvent appealed to his Honour 
Mr. Justice Molesworth, who dismissed the 
appeal. Neither of the objections raised by 
the insolvent was tenable under section 88. 
The only question which could have been 
raised upon the summons was "that the in- 
solvent was not indebted in such an amount 
as would justify the creditors in presenting a 
petition for sequestration against him." And 
for this defence there was no ground 
whatever. The insolvent himself had, by a 
letter of the 3rd October, 1872, admitted owing 
£2,000 at least In fact he offered that sum 
as a compromise for a larger debt, but the 
corporation did not accept it, and 11 days 
before the application for the debtor's sum- 
mons the solicitor of the corporation de- 
manded payment of a much larger sum, the 
greater portion of which the corporation 
subsequently proved for under the sequestra; 
tion. I am not unmindful of the affidavit 
made by the insolvent in reference to this 
demand, and his answer to it and I cannot 
help expressing some regret that the* insol- 
vent should have been advised to make the 
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affidavit of the let oi February, 1873, whilst 
it contained paragraphs 7 and 13, as those 
paragraphs are not, as it seems to me, justified 
by the facts. I cannot say that I entertain 
any doubt that it is my duty to pronounce 
the defence to the debtor's summons to have 
been a ** frivolous" defence to a ''proceed- 
ing" within the terms of the statute, and 
therefore an offence under sec. 138. The 
insolvent repeated the objection to the 
sufficiency of the service of the debtor's 
summons, by opposing the order nisi for 
sequestration upon the same grounds upon 
which he had endeavoured to set aside the 
debtor's summons. His Honour Mr. Justice 
Molesworth overruled the objection, and 
made the order of sequestration absolute. 
Here, again, I think that the insolvent brought 
himself within the third sub-sectionof sec 138. 

And in both cases I consider that the insolvent 
put the creditor (the corporation) to a vexa- 
tious expense. The case cited by Mr. Lawes 
in re FarreU,* decided by Mr. Justice Moles- 
worth on August the 12th, seems to mo to 
be conclusive upon this point I have read 
all the affidavits and letters which have been 
put in, and I feel bound to notice the fact 
that the insolvent's keen desire to ward off 
the insolvency has arisen from no desire to 
defraud bis creditors, but from a desire 
to maintain an action against the 
petitioning creditor for an alleged wrong, 
which ho considered bo bad sustained at 
their hands by the sale to him of a flock of 
scabby sheep ; whilst on the other hand the 
petitioning creditors sought to make their 
debtor an insolvent, not so much in the ex- 
pectation of obtaining a dividend as from 
their desire to prevent the action being 
tried. I allude to this .fact only to say 
that I think I ought to make every allow* 
ance for the irritation which a sup- 
posed wrong had caused in the insolvent's 
mind. I think it right to add that in the 
insolvent's conduct towards his creditors I 
find nothing dishonourable or unfair, bat he 
has been guilty of an error of judgment in 
raising a frivolous defence in a proceeding 
under the statute which has put the petition- 
ing creditor to some vexatious expense. In 
the case of a solvent person this would be 
visited by the payment of costs only, but in 
the case of an insolvent the Legislature has 
declared it to be an offence against the ISStli 
section, for which the Court "shall either 
refuse or suspend the certificate for such 
period, not exceeding two years, as it may 



deem just" I therefore suqwnd the certifi- 
cate for three months. 

Solicitors : MallcBOD, England and Stewart 
for insolvent ; Pavcy for opposing creditors. 



• Ank, p. m. 



SUPREME COURT. 

in chambeb8. 
Monday, July 28. 

(Before Mr. Justice Molesworth.) 

OLABSrOBD V. KENNEDY. 

Qntnty Courts Statute 1869, JVb. 346, ssets. 
100, 103, no—Jurisdiction in Equity— 
Partnership in joint adventure for an 
amount above, hut whole amount ^profit 
helow, the limit, held to he wUhU tha 
jurisdiction. 

This was a summons before the judge in 
chambers to remit the case to the County 
Court 

Mr. Cock for plamtifl. 

The plaintiff and defendant having pre- 
viously been engaged in several joint ad- 
ventures, agreed to tender for a contract for 
repairing a ship. The contract was obtained 
for the sum of £1650, and the profits upon it 
amounted to about £364. A diq>ute arose 
as to the proportion in which such profits 
were to .be divided, and the {>laintifl com- 
menced a suit in tlie County Court in its 
equitable jnrisdictkm for an account of the 
profits, and to obtain his share of them The 
defendant objected that the amount in 
dispute was above the limit (£600) of the 
jurisdictton in equity, and the judge of the 
Cdunty Court thereupon made an order under 
sect. 110, transferring the suitftothe Supreme 
G6urt The plaintiff then took out a sum- 
mons before Mr. Justice Molesworth, to have 
the case remitted to the County Court 
contending that the profits wero the only 
assets of the partnership, and th^ were 
within the limit. 

The following authorities were cited :— 
County Court Rules 101 and 104 ; Brown ▼• 
White, 2 A. J. R. 110 ; Parhery, Wood, Jhid 
66 ; Hogg ▼. Irving, 8 A. J. R. 69 ; Murphy 
V. CUrho, Ihid. 

The learned judge held that the matter 
was within the jurisdiction, and made an 
order remitting the case to the County Court. 

Solicitors: Grave for the plaintiff; Mac- 
gregor, Ramsay and Brake lor the defendant. 
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BITTIVGB IN BANCO, MICHAELMAS TKRM. 

(Before their Ilonours Mr. Justice Barry, 
Mr. Justice Williams, and Mr. Justice 
Fellows.) 

MoKDAY, Sept. 1. 

THE KORTH BUENAITDOAH COMFAMT V. 
FALLOVEB. 

JJagterand Servant-^Ntgligenee — Proof nf 
srrtice of plaintiff and of it^ury to kim, 
from dangi'roHi ttato of a ladder he* 
UhgiHg to waiter^ u not Bufiiclent to 
wake latter liuhU'-Knoieledge of ma$ter 
or hi* drpnty mngt he thotrn, 

Mr. Helm for appcUauts; Mr. Higin- 
botham for rcB|)OQ(]cut. 

Mr Justice Barry.— The plaintiff sued in 
the County Court for that, being employed 
as a servant by Uie defendants, he did in the 
dischanse of his duty go down a ladder 
which, tlirough the defendants' negligence, 
was in a dangerous state. The question is 
whether there is sufficient evidence to sup. 
port his case. There was proof that the 
ladder was dangerous, but there was no evi- 
dence thut any pers iii occupied the i)osition 
of the defendants' deputy or representative, 
as in Baud of ffojie and Albion ComoU v. 
Maclag, 2 Aust Jurist, 112, or that the 
directors were aware of the defect Nor was 
there any evidence to show when or by whom 
the ladder was fastened. In short, the only 
things proved were the injury to the plaintiff 
and that it arose from the dangerous 
state of a ladder belonging to his 
masters, which he was using in their ser- 
vice. These facts are not of themselves 
sufficient to render the defendants lial ile. 1 1 
was contended on behalf of the plaintiff that 
as the defendants were a mining company 
they must lie taken to be copiisant of what 
was. necessary and proper for raining pur- 
poses : and that xaBrydon v. Stewart, 2Macq., 
H it was held that the owner of a mine is 
bound to exercise ordinary care and vigi- 
lance to keep tlie shaft of a mine in a safe 
state, and the machinery for lifting people 
from the mine and lowering them into it in 
secure condition. Assuming this to be so, it 
docs not prove that the defendants knew the 
state in which the ladders were {AfeUars v. 
iS/iatr, 1 B. and S., 437), and, notwithstand- 
ing such knowledge, sanctioned the use 
{Bofterts v, SmUh, 2 II. and N., 213) ; for 
without such knowledge they would not be 
responsible ; as is established by Oallagher 
«. Piper, 16 C.B., N.S., 669, one of a 
large dass of cases on that head. The 

Septsmbsb 9, 1873. 



law bearing on cases like the present 
has been frequently discussed of late years in 
yanous courts in Great Britain. The deci- 
sions up to the year 1858 are reviewed in 
Bartonsfiill Coal Company r. Beid, 3 Mac, 
282, and again up to the year 1868, in Wilson 
V. Merry, L.R., 1 H.L., Scotch App. 326. 
The established principles applicable in this 
instance are that to render a master liable to 
his servant there must be personal negli- 
gence on the part of the master (Aehworth v. 
Stanvoix, 3 E. & E. 701 ; BoUrte v. Smith, 2 H. 
t N. 213), or of some person who can be re- 
garded as his deputy or representative, and 
not a fellow-servant of the injured man 

(Murphy v. Smith, 19 C.B., N.&, 361) ; or it 
must be proved that the master employed in- 
competent persons, knowing that they were 
incompetent, to do work, by reason of the 
failure or giving way of which the 
pUuntiff was hurt. There is no such 
evidence here. The expression "manager*' 
is no doubt used ; but that word does not of 
itself import that the person so described is 
a deputy or representative of the master. 

{WiUon V, Merry, L.11., 1 U. L. Sco. Ap., 
326.) There must be evidence to show what 
his position was. (Feliham v. England, L.K., 
2 Q.B., 33.) To hold these defendants re- 
sponsible on such evidence would be to 
impose on them a liability for a state of 
things of which they knew nothing {HaU v. 
Johnaon, 3 H. k C, 589), and for the act of 
a person whose position is not shown. 
{Brown v, Aecrlngton Cmnpany, 3 11, kC, 
511.) To do so would be to overrule a long 
series of uniform decisions of all the courts 
in Westminster-hall. In Scott v. The Mayor, 
d-c., of ManchefU€r,26h.J„ N.S., Kxch., 132. 
(the report in 1 11. A: N. 59 is very meagre), 
Watson, B., says—" There is a class of cases 
in which actions are brought by servants 
against tlieir masters for injuries happening to 
them in the course of their employment In 
such actions it is not sufficient to show 
negligence on the part of the fellow-servants, 
but there must be proof of personal negli- 
gence on the part of the master. Now, in 
such cases it would not be enough to prove 
negligence on the part of a manager without 
showing any personal neglect on the ixirt of the 
master. The corporation must be taken to 
have given all proper directions, and if their 
directions have been disregarded, it is not 

Ebbatux.— Page 101, column 3, seventh 
line from bottom, read *'rule,** instead of 
«<iectk)n;' 
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negligence of theirs otherwise than bythe negli- 
gence of their servants." The plaintiff relied 
on the judgment of the Conrt in Ckaudler v. 
The Mdboume and Hobson'§ Bay JfaUway 
Company, 2 Vict Rep., L. 71, as an authority 
in his favour. The Ck>urt there considered that 
the non-discovery of the blowing at the 
pistona— A matter that could scarcely escape 
notice— was some evidence that there 
were "insufficient arrangements** for super- 
vision. If the defendants there had shown 
what the arrangements were, and that 
the person charged with the duty of super- 
vision had discovered and neglected to 
remedy the blowing at the pistons, it by no 
means follows that the plaintiff would have 
succeeded against them. There is no such 
evidence in the present case. The appeal 
will therefore be allowed, and judgment for 
the defendants entered in the court below. 
The costs of this appeal and of the action to 
be paid by the plaintiff. 

Appeal allowed, with costs. Judgment for 
defendants. 

Attorneys : Oldham (for Brown and 
Ellison) for appellants; Liddle lor re- 
spondent. 



BID) ▼. TBI XATOB Or FITIBOT. 

Borw$ki statute 1869, 37>. 859, ieet, «88— 

Cbuneil not IMle for aeeident rewlting 

from neyUet to hee^ footpath in repair. 

Mr. Higinbotham and Mr. Gilchrist for the 

plaintiff ; the Attorney-General, Dr. Mackaj 

and Mr. Williams for the defendants. 

Mr. Justice Babby.— This was an action 
f or negUgenoe in maintBining and putting in 
repair the footpath of a street in the borough, 
per quod the plaintiff fell down, aiul was 
injured. At the trial the damages were as- 
sessed contingently, and a nonsuit entered, 
leave being reserved to the plaintiff to move 
to enter the verdict for the damages assewed. 
In support of the rule it was contended that 
the defendants, Vy commencing and entering 
upon the repairs of a street, incurred in re- 
spect of it the same extent of liabUity as is 
imposed uix>n them l^ the Boroughs Statute 
in regard to main roads (sec 295); and iVesi- 
dent of Barrabool Shire, v, 7*orr 2Vict Uep., 
L. G5 ; Badenhop v. Mayor of Sandliuret, 1 W. 
W. k A*B., IdC; and Winch v. the Tftamee 
Coneervators, L.R. 7 C.P., 458^ were relied on 
as establishing that proposition. The liability 
of a corporation to keep a street or place in 
repair may arise in this country from positive 



enactment (HartnaU v. Ryde Commifunonere, 
4 B. & S., 861) ; or from the acceptance 
of a Crown grant conferring benefits 
and imposing the liability (The Mayor, 
Jx., of Lyme Jteyis v, Henley, 1 Bing. N. C, 
222), or from the receipt of tolls paid 
by persons for using it {Pamaby v. Lan^ 
catiter Caned Company, 11 A. and K, 280), to 
which latter class Winch v. The Thames Con- 
eercatore belongs. In every case the liability 
of a body created 1^ statute must be deter- 
mined upon a true interpretation of the 
statute under which it is created {South' 
ampton and Itchen Bridge v. Southampton 
Local Board, 8 K. and B., 812). It was con- 
ceded for the plaintiff that there was no posi- 
tive enactment compelling the defendants to 
keep in repair, but it was contended that a 
liability arose from their exercise of the 
authority to repair given to them l^ the 
Boroughs Statute. We cannot concur in that 
view. The only duty arising from the exercise 
of that power is to use proper care in its execu- 
tion. If they employ contractors so as not 
to create the relation of master and servant, 
they are not liable for any mischief whichmaj 
arise from the default of the contractor ^ifeecfie 
V. London and J^, W. By. Co,, 4 Kxch. 244). 
In Badenhcpv. The Mayor of Sandhuret, the 
coiporation had authorised the expenditure 
of money on the street Actswere there done 
which caused holes in the streets, and the 
defendants, under those circumstances, were 
regarded as the authors of the holes. QuifaeU 
per eUiumfaeU per ae is the maxim governing 
such cases. In Torr v. The Preeident of 
BarrabooUhire there was also an act done. 
A bridge had been built, and the Court 
thought there was evidence from which it 
might be inferred that the defendants had 
built it, and in doing so had used bad mate 
rials or work. In those two cases language 
is no doubt employed, which, if not taken in 
conjunction with the facts of them, would 
support the plaintiff's view ; but so to take 
them would make both those judgments 
inconsistent with Orieve v. the Mayor ofMd- 
tevme (1 W. W. k, A'B., L. 95), which it was 
not intended in either case to overrule^ and 
which we are unable to diating^jnh from the 
present In that case, as also in this, the 
defendants had done nothing to the street at 
the place where the accident happened. The 
trench in the former case and the uneven, 
ness of the footpath in this case— the emuaa 
ooacMiw (Rowmey Mareh «. Trinity Houoe, 
L. R. 6b Ex. 208)— was not attributable to 
any act of the defendants, or to any omission 
of an act which the law made it impeia- 
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Uvo on them to do. The language of 
the Melbourne Act (C Vict.. No. 7, 8. 82), 
and of the Boroughs Statute (33 Vic., No. 359, 
8. 283) ia Bubstantially the same. Under each 
enactment it is optional or discretionary with 
the ooiporation what they will do and when 
they will do it, and their only obligation is 
not to be guilty of negligence in doing 
fCcwtey V, Mayor ^ df,, of Sunderland, 6 H. 
k N. 565). If they contract with persons for 
the execution of works which are illegal or 
unauthorised (Ellis v, Shrffitld (J as Company, 
2, £. & B. 767), or for the execution of works 
in respect of which a liability is imposed on 
the corporation itself (Holt v. SiUingbourne 
and Shetrness Raihcay CowjMny, 6 H. A: N. 
488), the corporation remains liable (Pkhard 
V. Smith, 10C.B. (N.S.)470 ; Gray v. PulUn, 5 
B. kS, 970). But where theact is authorised or 
lawful, and there is no obligation to do it cast 
on the corporation, they are not liable unless 
the relation of master and ser\'ant exists be- 
tween them and the actual wrongdoers. 
(Butler r. H\mtet\ 7 II. k N. 826.) In the 
present case there was no obligation to 
repair and, therefore, no cause of action by 
reason of nonfeamnce, and nothing was 
done in any way conducing to the accident, 
and, therefore, there was no cause of action 
by reason of misfeasance. The rule will con- 
sequently be discharged. 

Kule to enter a verdict for plaintiff dis- 
charged. 

Attorneys : Boy for plaintiff ; Crisp, Lewis 
pmd Wilks for defendants. 



UTAN V. DISTRICT RO.VD BOARD OF BBO.VDFORD. 

Local GvrtrnmeHi Act, No, 176, sects. 249, 
252 — Tolls — Breach of contract to let tolls, 
held, ondemnrrer, netjfistijiahleon ground 
that contract contained a condition for 
illegal exemjjtions. 
Hr. Box for the plaintiff ; Mr. MTarland 

for the defendant. 

Mr. Justice Barry.— The plaintiff declared 
upon an agreement, whereby the defendants 
let to him the tolls to be collected at the 
Broadford main tollgate, averring as a breach 
that the defendants would not let the 
plaintiff into possession. To this the de- 
fendants pleaded, as a second plea, that under 
the Act No. 176, sects. 249, 252, it is declared 
that it shall be lawful for the board of any dis- 
trict, by special order confirmed by the Go- 
▼emor in Council, to direct that tolls shall 
be payable for animals and vehicles, and — tiff. 

SxPTiM9i» 9, 1873. 
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that certain classes of persons— in which 
dasaes ratepayers (as such) are not included 
—■hall be exempted from tolls; and that 
the agreement in the declaration mentioned, 
illegally and in violation of the Act, con- 
tained a condition that all ratepayers 
In the Broadford district are to be exempt 
from payment of tolls. To this plea the 
plaintiff demurred. Amongst the points are 
these :— That the illegality of one clause in 
the contract upon which both parties could 
have acted without violating any enactment, 
does not show any defence to the breach ; 
that although the defendants had no right to 
insert in the contract the clause in the plea 
mentioned, yet they cannot set up such 
illegal clause to defeat a claim founded on 
not giving possession under that contract 
It Is laid down in Pigot's Case, 11 Coke Rep. 
27, that there is a difference when the deed, 
which is void in part ab initio, doth consist 
upon the entirety, and when upon divers 
several clauses ; and in these also there is a 
difference when the several clauses are abso- 
lute and distinct, and when they are several, 
and yet the one hath dependency 
upon the other. And as to the first, 
it is unanimously agreed in 14 H. VIII., 26, 
26, that if some of the covenants of an in- 
denture, or if the conditions endorsed upon 
a bond are against law, and some good and 
lawful, that in this case the covenants or 
conditions which are against law are void 
a6 initio, and the others stand good. This 
exposition of the law has been followed in 
Butter V. Wigge, 1 Saund., 64. The autho- 
rities on the subject are collected in the 
notes thereto. From these it appears that 
the principle is not confined in its applica- 
tion to covenants void at common law such 
as that cited from Coke's Report, Norton v. 
Shnmes, Hob. 12, and others, but affects in 
a similar manner •securities and instruments 
which profess (as that in this case does) to 
relate to matters provided for by statute. 
The conclusion arrived at is. that unless 
the act of Parliament expressly enacts 
that instruments which contain condi- 
tions contrary to its provisions shall be 
absolutely void, only so much of the 
instruments as is contrary to the Act will be 
avoided. Thus, therefore, the separate and 
independent illegal condition in the agree- 
ment is void. But the fact of its existence 
thero does not justify the breach of the 
sgreement to let the tolls. This plea affords 
no answer to the action. 
Demurrer allowed. Judgment for plain- 
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Attomcyv: Donaboo for plaintiff ; Baynes 
(for Mendc) for tho defendant. 



BEG. V. BBLCRBB. EXP. OILLBEI 

ATiHlMf Statute 1865, J\>. 201, $ect, 180— 
^lO urtice or irrdtrfor »Hbgtitnted Mirvife, 
0JI one defendant — Order for damage$ 
agalntt all defendantB— Whole order U 
had as to defendant vneerred^ and eo mvet 
he fjyathed a$ to all, 

Mr. Higinbotham and Mr. MTarland for 
tho relator ; Dr. Mackaj and Mr. YilleneuTe 
Smith for the respondent 

Mr. Jostice Barbt.— In this eaae, a mle 
fiiii waa obtained to qnaah a warden's order 
on the ground that one of the defendants on 
whom it had been made was not served with 
any summons to answer or show cause. That 
this is a fatal objection has been dedded in 
several cases by this Court— J?<0r. v. Chw, 
Argue, July 8, 1868; Keg, v. Heron, 3 Vict, 
Rep.. L. 156 ; Jfeg. v. Akehuret, 6 W. W. 
and A'B., L. 84 ; as well as by the chief 
Judge of the Ckmrt of Mines (Taiglar «, 
At(66. 6 W. W. and A'B., Mining 19). and 
we expressed our opinion to that effect 
at the close of the argument It was 
contended, however, that as the order was in 
the nature of a judgment in an action 
of trespass, and the damages had been 
a s s esse d jointly against all, and there being 
no contribution between wrongdoers, the 
order might be considered good as to those 
served, and bad as to him not served, and 
was in its nature capable d sevexmnoe. In 
support of this aigument^rsliance was placed 
upon Reg. «. Qttm^ 2 L. M. and P., 130, 
where Erie J. says, "the doctrine is fully 
established that this Court, in exercising its 
appellate jurisdiction over orders made by 
justices, will, where an order is severable, 
and part is good and part is bad, sustain that 
part which is good." In the present case, 
however, there does not appear to be a good 
part and a bad part The whole order— 
every part of it— is bad against one defend- 
ant so that instead of quashing a bad 
part we are called upon to quash the whole 
sofkrasit affects one defendant We can 
find no authority for the exercise of any such 
power, and any analogy that can be derived 
from tiie old practice on writs of error is alto* 
gether against its existence. Thus, if judg- 
ment in trespass were given against several, 
one of whom was dead (^cNclaiiiore «. iSSerivf n, 
1 RoUe's Abr. 775, part 1), or one of whom 



was an infant and appeared irregularly by 
attorney (Bvrd v. Bvrd, 1 Rolle's Abr. 776, sect 
; Oalee o, Agleti, Aleyn 74), the Court could 
not on a writ of error being brought reverse 
the judgment as to the one, but had to reverse 
it as to all, because the judgment is one and 
entire. But if a dechtfation cmtained two 
counts, on one of which the plaintiff had 
judgment and the defendant on the other, 
the Court on a writ of error being brought 
could reverse the judgment on one count 
without disturbing the judgment on the 
other f Campbell v. Frew^ 6 T. R. 900). A 
similar practice prevails in the case of an 
award gw)d in part and bad in jftxtfMeeev, 
Watere, 16 Bf. and W. 263.) When the bad 
part of an order or award is quashed, the other 
part remains in its entirety, and is still the 
act of the justice or arbitrator; bat if an 
order for payment by four were quashed as 
to one, it would be converted into an order 
for payment by three, and would be a 
different order. The rule therefoie to quash 
this order must be absolute. 

Attorneys : 0*Halloran for tho relator ; 
J. D. Emerson for the respondent 



THB TBAKSriB Or LAVD STATUTB IX PAITB 

PATTBBSOK. 

Tranrfer ef Land fitatnte, No, 801, eeeie, 50^ 
Izi^CertiiUsate iaued to wrong pereon^ 
disregarding a sale under fi. fa. — Oeurt 
will not order an e^Hahle mortgagee ef 
ike oertyieate to hring itinUhe oaneelled, 
without payment of his Uon, 

See former prooeedingi, 8 A. J. R. 02, and 
ante^ p. 26. 

This was a summons referred by Mr. 
Justice Barry to the Full Court The sum- 
mons was issued by the registrar-general to 
Mr. R. M. Smith, surviving partner of 
Tumbull, Smith, and Ca, and to a Mr. Bay- 
lies, requiring them to bring in to the ro« 
gistrar's office the certificates of title to cer- 
tain land. 

Mr. Holroyd appeared for Mr. Smith ; Mr. 
BUling for Mr. Baylies ; and Mr. Webb for 
the registrar-generaL 

The facts were, that one John MulhoUand 
was the registered proprietor of two leases 
from the Board of Land and Works to him- 
self of certain Crown allotments in the 
county of Villiers, containing altogether 682 
acres. In October, 1871, Bfr. J. W. Bf. 
Aitken issued a writ olJLfoL, against Mr. 
MulhoUand. On the 20th October, a copy of 
this writ was served on the legiatrar of 
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kitlat, tpedlnnff the above Unds as thoee 
fongbt to be affected by the writ Aoooid- 
inc to the Act, the writ of JL fa, could 
only operate as achaige on the land for three 
months. Before the three months expired, 
however, namely, on 5th January, 1872, 
Aitken lodged an cUiot writ, and nnder this 
the land was sold by the sheriff to Patterson, 
the transfers from the sheriff being regis- 
tered 2nd and 28th March. In the meantime, 
namely, on 2nd January, Mnlholland had 
transferred the land to Ba^Uss in considera- 
tion of £632, and Baylies obtained a certi- 
ficate of title. Patterson applied to have the 
tmnsfers from the sheriff to him registered 
under the Act, but the registrar refused, on 
the ground that as the land was not sold 
under the first writ, the second writ was of 
no effect The Court however, held other- 
wise, and directed the registrar to register 
Patterson. The registrar proposed to issue a 
certificate with a note stating that it was 
issued in compliance with the decision ot 
the Court and referring parties to 
the report of the case. On the mat- 
ter being again brought before the Court, 
the farmer decision was aflirmed, and the 
registrar was directed to iisue a certificate 
dear of any memoranda. As certificates for 
the same land had already been issued to 
Bfyliss, the registrar now sought to compel 
Baylies to return them, with the view of their 
being cancelled. He had deposited the deeds 
with Me«rs. Tumbull, Smith, and Ca on 
9th January, 1872; as security for an advance 
to him of £632, and Mr. Smith refused to 
deliver them up until the advance was re- 
paid. 

Bfr. HoLiOTD contended that the registrar 
had no power to compel Mr. Smith to give 
up the certificates. The section under which 
the registrar acted was 132. It provided, 
" In case it shall appear to the satisfaction of 
the registrar that any certificate of title or 
instrument has been issued in error . . . 
or that any «rant certificate, &c., has 
been fraudulently or wrongfully obtained, 
or that any grant certificate, or in- 
strument is fraudulently or wrorigfully re- 
tained, he may by writing require the person 
to whom such document has been so issued, 
or by whom it has-been so obtained or so re- 
tained, to deliver up the same for the pur- 
pose of being cancelled or corrected, or given 
to the proper party, as the case may require." 
Kow these certificates issued to Baylies had 
not been issued in error, nor were they 
fraudulently or wrongfully retained or ob- 
tainel by Mr. Smith. The section never oon- 

Bkptiubib 9, 187S. 



templated that an innocent purchaser, with- 
out notice, should give up the land. Mr. 
Smith had a title paramount to every other. 
He had advanced money on the faith of the 
certificate without any notice of any other 
daim. He could not go behind the certifi- 
cates, and he was not bound to inquire if 
they were issued in error. Sec 60 provided 
that except in case of fraud, no person 
contracting or dealing with, or taking or pro- 
posing to take^ a transfer from the proprietor 
of any registered Uuid, shall be required 
to inquire or ascertain the consideration for 
which such proprietor was registered, nor 
was he to be affected by any notice, actual or 
constructive, of any trust or unregistered 
interest That clearly showed that an 
equitable mortgagee could not be oompellsd 
to give up any certificate he had, and on 
whidi he had advanced money. 

Mr. Billing, for Baylias, said that he had 
not got the certificates, and therefore he 
could not deliver them up. The mistake in 
the department was in issuing the certificates 
to him without taking suflident notice of the 
JLfa, 

Mr. Wkbb said that the registrar considered 
the matter was one for the Court to deal with. 
It had already been dedded that Patterson 
was to get a clear certificate of title ; that he 
could not get while the certificates to Bayliss 
were outstanding. 

Mr. Justice Barbt.— We think this sum- 
mons ought to be dismissed. There is no 
evidence of any fraud or impropriety on the 
part of Smith. It appears from the affidavit 
of Mr. Smith that he has a charge on the 
land, and until that charge is removed, it is 
out of the power of the Court to comply with 
the summons. When that charge is removed, 
we will be in a position to act against 
Bayliss. Until it is removed, the matter is in 
abeyance. We dismiss the application with- 
out costs. 

Summons dismissed without costs. 
Attorneys : Garner for Begistrar of Titles ; 

Hurry and Briggs for the respondent. 
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SITTINOS Ur EQUITY. 

(Before his Honour Mr. Justice Molesworth.) 

FITZGKBALD V. JACOIIB. 

Specific yerformanee, — Agreement for mart' 
gage as eeeHtliyfor debt ef third jfcreen — 
Surety dleekarged and hill dismissed en 
ground ef concealment that sitch third per* 
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nm had beenffHiUff of fraud HletU mis-ap- 
jfropriatlon and forger if in eoKHCctionicitk 
tkt debt. 

Mr. Holrpyd and Mr. Webb) for the plain- 
tiff; the Attorney-General and Mr. Lawes 
for the defendant. 

This biU was filed by Mr. Nicholas Fitz- 
gerald, M.L.C., against the assignee of the 
estate of Mr. Charles Beggs, to enforce an 
equitable mortgage. 

Hts HoNouK gave the following judgment : 
—This is a sait bj the plaintiff, Mr. FiU- 
gerald, to enforce a contract to execute a 
mortgage of a station called Caiiambo and the 
sheep thereon, made by the owner, Mr. 
Beggs, against the defendant Mr. Jaoomb, 
the official assignee under a sequestration 
against Beggs. According to the plaintiff's 
evidence, he had for a considerable time 
dealings with a sharebroker, BCr. KaTjat, 
who purchased mining shares for him-- 
the course of dealing being that Kabat 
advised him as to purchasing shares 
he was disposed to purchase, paid part 
cash, part his acceptances. Kabat lodged 
the bills having attached to them Uie scrip 
of the shares they purchased in bank, and 
drew against them to pay the balance of the 
price. Sometimes the scrip came to plain- 
tiff's hands ; at other times he was satisfied 
with Kabat's representations that it ^-as 
lodged, and there were some deviations from 
the system known bypUintiff. Kabat also 
sold shares for the idaintiff , and lodged the 
proceeds to his credit About February 23. 
1873, pUdntiff saw and handled his scrip, 
all right Up to March 13, 1873, the 
excess of Kabat's cash receipts over his 
lodgments was more than £2,000, and he 
had got acceptances of the plaintiff running, 
two dated in February, for more than 
£7,000, for which plaintiff has never got 
scrip. On 7th March Kabat sent plaintiff a 
telegram from Melbourne to Castlemaine to 
come at once to Melbourne, and he came on 
the morning of the 8th, and met Kabat at 
the railway station, who told him that he 
had tampered with two of his acceptances of 
February (he had changed their amounts 
from £156 128. 6d. and £115 8s. Cd. to £456 
128. 6d. and £415 8s. 6d.), that they were 
then in the hands of Mr. Phillips, a solicitor, 
and entreated him to save him. Kabat 
assured him that these were the only in- 
stances of his tampering with his 
acceptances, and plaintiff said that 



money consideration, that is £G00, should 
not prevent his saving him if he was 
advised that he could legally do so. 
Plaintiff then consulted his solicitor, Mr. 
O'Halloron. He afterwards went with Kabat 
to Phillips. There is a good deal of dis- 
crepancy between plaintiff and Phillips as to 
what occurred between them on this and a 
subsequent interview not material in this 
case. Phiintiff says he told Phillips that 
Kabat was uneasy about two acceptances of 
his in Phillips's possession, which he wished 
to see. They were not then at Phillips's 
office. PUintiff then told Phillips he was 
going out of town until the 12th, and 
asked him to take his assurance either 
to adopt pay, or renew these bills. 
Phillips consented. Plaintiff and Kabat 
then went to O'Ualloran's, who prepared a 
ruled paper for Kabat to fill, showing the 
names of the holders of plaintiff's accept- 
ances and a list of the scrip attached to each 
bUl, and plaintiff told Kabat that if he did 
not return that list filled to the satisfaction 
of O'EUiUoran and him by 11 in the morning 
of the 10th, O'Halloran was instructed posi- 
tively to proceed against him for the value of 
the scrip (before estimated at £6,000). On the 
12th, plaintiff and Kabat met at O'Halloran's. 
O'Halloran stated that the list had not been 
given, and plaintiff again instructed O'Hallo- 
ran to proceed without delay. Ka1)at offered 
to give security for more than the amount 
(£6,000) named— Beggs £5,000, another £1,000, 
a piece of land at Hamilton. Plaintiff made 
inquiries about these securities, and Kabat 
proceeded to obtain Beggs's consent some 
time during this day. Kabat gave plaintiff 
two cheques of Beggs's, one for £480, dated 
March 13, one for £500, dated March 23. 
The three again met at O'Halloran's that 
day, when Kabat said Beggs agreed, and 
would call to complete next day. and O'Hal- 
loran was instructed to prepare the securi- 
ties, which he did— promissory note and 
agreement leaving blanks for dates, 
sums, and name of station. On the 
13th plaintiff did f^vt substituted bills 
to Phillips according to his promise, and 
got credit for the £480 cheque. According 
to the plaintiff's evidence, on the 13th, 
he, Ollalloran, Kabat Beggs and his 
nephew (Mr. Faris), met at O'Halloran's. 
O'Halloran asked Beggs if he came to com- 
plete the security. Beggs asked him to read 
the document O'Halloran said Kabat's 
directions were to fill for £5,000. Beggs de- 
murred, saying it was more than he arranged 
for. Kabat and Beggs withdrew. Plaintiff 
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directed O'Halloran to fill for £5,000, as be 
would take no less. Beggs afterwards with- 
drew to consult with Faris. Coining back 
Beggs said he would sign for £5,000 if plaintiff 
returned the two cheques given the day be- 
fore. Plaintiff said the £480 was paid, and he 
could not do it Beggs then asked him to 
give Kabat £1,000 to enable him to carry on, 
and said that he would then sign for £5,000. 
Plaintiff refused. Beggs then said he would 
sign only for £4,000. Plaintiff instructed 
0*Halloran to draw a fresh note for £4 000 
(the former being destroyed), and fill the 
agreement for that sum, and Beggs 
then signed the documents, a promissory- 
note for £4,000, payable in six months, and an 
agreement in the words following : — " In 
consideration of a debt now due by Mr. Felix 
Kabat to Mr. Nicholas Fitzgerald, and of the 
said Mr. Fitzgerald staying proceedings in 
respect of the said debt, I have this day 
given my promissory note to the said Mr. 
Fitzgerald for the sum of £4,000, payable six 
months after date ; and in order to secure 
the due payment of the said promissory note, 
I hereby agree on demand to transfer to the 
said Nicholas Fitzgerald the licence of my 
run known as Cariambo, &c; and I fur- 
ther agree on demand to execute a 
mortgage to the said Nicholas Fitz- 
gerald of the said run and the sheep, 
about 14.000, &c., depasturing thereon, and 
all plant, kc, to secure the due payment of 
the said promissory note." Beggs gives a 
very different version of this transaction. lie 
says that after the reading of the document 
he said he could not do it, as he had trans- 
ferred the station to Holmes, White, and Co.; 
that plaintiff and Kabat wanted him to sign 
for £4,000, he getting back £1,500 worth 
which he had given Kabat the day before— 
two cheques, two acceptances, £250 each, and 
Rabat or he getting plaintiffs acceptance for 
£1,000 ; that on his return the same was said, 
and that the agreement should not be regis- 
tered, and that it was all a matter of course ; 
and that he signed conditionally on those 
terms ; that he then asked plaintiff for the 
two cheques, two bills, and bill £1,000; 
that plaintiff said he would give the bills, 
but would stick to the cheques; that he 
gave the bills, which were destroyed ; and 
plaintiff said the whole thing was over. 
Plaintiff's evidence of the transaction is 
more probable and consistent than Beggs's ; 
he is corroborated by O'llolloran and Kabat, 
and is not contradicted by Faris as to any- 
thing material. There is a very odd dis- 

September 9, 1873. 



crepancy as to two bills for £250, as to 
which Faris supports Beggs, saying that 
such bills were handed to Beggs and de- 
stroyed. This seems immaterial, for if the 
agreement was to hand them up, it was, in 
fact, done. We are now to take it as dis- 
closed by plaintifTs evidence, that when this 
agreement was signed Kabat had appropri- 
ated to his own use more than £7,000 worth 
of plaintiffs scrip ; their value was not pro- 
perly a debt, but a liability for damages for 
a wrongful conversion. Kabat had been 
morally speaking guilty of larceny as a bailee, 
though the dealings were probably too loose 
to make him criminally liable. It would not 
be easy to say if he was indebted to plaintiff 
for the original amount of the two biUs tam- 
pered with. It has been aigned by a counsel 
for the plaintiff, for another purpose, that the 
effect of the agreement is that Beggs should 
pay £4,000 as the price of delay allowed to 
Kabat, Kabat remaining liable for the full 
debt Of course such a construction could 
not be enforced, but Beggs was badly used in 
ha>ing the instruments so prepared that this 
could be argued. He was also very badly 
used as to two previous charges he hod made 
upon his property not lieing noticed in the 
written agreement, O'Halloron merely verbally 
stating that the security should be considered 
as subject to them. The bill does not notice 
these charges. The contract makes the con- 
sideration staying proceedings ; that, I think, 
would include not beginning an action. If 
the validity of the agreement depended upon 
plaintiffs having forborne to bring an action 
in consequence of getting the security, 
I would say he has given evidence of 
threatening Kabat with an action, but 
not that he really intended to bring it. 
The defendant insists that the securities 
sought to \ye enforced were void as based 
on an agreement between Kabat and plain- 
tiff to compound for the felony. Forgery com- 
mitted on the two bills, and the acts done 
almost contemporaneously, would afford, if 
not met by plaintiffs evidence, strong evi- 
dence that it was so ; but I think the plain- 
tiffs evidence, if adopted, separates the 
giving new bills for the forgeries as a 
kindness, from the exacting of the security 
for the value of the scrip by thneat of civil 
proceedings. The defendant lias further relied 
upon cases in which it has been held that a 
person owing a duty to tlie public to pro- 
secute cannot enforce his civil rights in the 
same matter until he has done so. The debt 
secured might perhaps include the original 
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amount of the altered bills. On this subject 
I have referred to MHiife r. SitftOunf, 13 M. 
k W.. 603 ; WtlU v. Abraham, L.«.. 7 Q.B.. 
554; Dixie in re, 2 W.W. & A'B., I. 53; 
OcJiiltree r. Bury, Argus, June 2R, ISGG ; and 
other coses. Forgery is an injury rather to 
the person to whom the document is uttered 
than to the person whose name is used, 
and the former is the proper prosecu- 
tor. Further, this proceeding is not against 
the criminal. For these and other reasons, I 
rather think the objections immaterial. The 
matter, however, upon which I mean to de- 
cide this case is that at the time of procuring 
the security of Beggs plaintiff was aware that 
Kabat had committed forgeries, and was 
morally guilty of what would be popularly 
called embezzlement, as to the scrip ; had 
no reason to suppose that Beggs knew this, 
and did not disclose it to him. A man be- 
coming security for another may be supposed 
to have as one motive the expectation thatthe 
other will meet his liabilities. The plaintiff 
says he thought Kabat was then a mark for 
£6,000 ; his opinion was singular as to a man 
committing forgeries. The felony subjected 
him, if convicted, to a forfeiture of all pro- 
perty to the Crown. He had none of the 
£6,000 worth of scrip to show ; proving him to 
be a very deep defaulter and hopelessly 
ruined. Both matters were impeachments 
of his honesty as well as of his solvency. In 
short, nobody could imoginethat if Beggs 
knew the facts he would have signed 
the documents. There is no great dif- 
ference as to the effect of concealment 
avoiding transactions at law and in equity, 
though if there should be any, courts of 
equity before enforcing incomplete contracts 
should be more rigid as to requiring can- 
dour. I have referred to, amongst other 
cases at law, StevettM v, Adamson, 2 Stark. 
N.P. 422 ; Jones v. Keene, 2 Mood and Rob., 
350; Evans v. Edmonds, 22 L.J., C.P. 211 ; 
Leev, Jones, 14 C.B.. N.S., 386, 17 id. 482— a 
case of suretyship, showing a great difference 
of opinion among judges. The majority held 
that a creditor suppressing from a surety the 
fact of his debtor being very deeply indebted 
to him, was evidence to be left to a jury as to 
the document signed by the surety being 
void for fraud. That cose, however, partly 
turned on the particular language of the 
document. There are some expressions of 
the judges as to the supposed case of previous 
embezzlement by the debtor. Among many 
authorities in equity I would refer to Turner 
V. Harvey, Jac, 169; as to cases esi)ecially of 



concealment from sureties, I have referred 
to Smith V. Bank of Scotland, 1 Dow, 272 ; 
Fishmonyers* Company v. Malthy, cited 
id,, 270. ]*]specially bearing on the present 
cose and resembling it is Railton r. Mathews, 
10 C. k F. 034, in which the learned lords pretty 
plainly intimated that the person obtaining 
the security of another for his agent, and not 
disclosing that the agent yxum in arrear, and 
was a defaulter, had been guilty of fraudu- 
lent conduct, and could not avail himself of 
the security. The exact point decided iras 
that certain qualifications of the effect of 
the non-disclosure as to the concealment 
being wilful and intentional, and with a 
view to the advantage of the employer, were 
improperly introduced in the charge of a 
judge. Hamilton v. Wafiton, 12 C. k F., 100, 
is no yyny contrary to this. It was decided 
in it that a security was not avoided by the 
omission of a bank to disclose to the surety 
for a cash credit a previous liability of the 
principal to the bonk which the cash 
credit was applied to discharge. In Wythts 
V, Lahouchert, 3 De 0. and J. 503, bankers 
obtaining security had not disclosed that the 
principal had got loans from them on un- 
usual deposits, and hod dealings with them 
about a fictitious qualification for Parliament, 
and this was held not to avoid the security. 
It was in it stated that concealment 
from sureties was not like concealment 
from marine insurance underwriters. 
The same was held in North BritifJi 
Insurance Company v, Lloyd, 10 Kx. 523, in 
which there was a non-disclosure of a pre- 
vious security given by the debtor having 
been released. I think concealment between 
creditor and surety should stand on the same 
footing as cases between seller and buyer ; at 
all events, that those transactions in which a 
man as surety renders himself liable for the 
debt of another, getting no advantage to 
himself, and getting for the other a loosely 
defined advantage of forbearance by the cre- 
ditor, ought not to 1)e specially protected 
from the duty of candour. The matter is, I 
think, incapable of precise definition, but as 
a question of degree depends upon the mate- 
riality of the fact suppressed, and its impro- 
bability. If Kabat was a man of low qualifi- 
cations for business, a waster of his money 
on gambling, wine, or women, an over- 
reacherin his dealings, and all these com- 
mon failings were known to plaintiff, he 
would not, I think, be bound to tell it to 
Beggs. But his being a forger of bills, a 
fraudulent misappropriator of plaintiff's 
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money, were bo important and improbable 
that I think their suppression avoided 
the security. Nobody apprised of their 
existence, would be surety for him. 
Besides answers to this suit which 
Beggs might have offered, I have had points 
presented for the defendant which Beggs 
could not have raised— the contract being an 
act of insolvency, the goods being in the 
order and disposition of Beggs at the date of 
the sequestration, the contract l)eing within 
three months of insolvency ; the contract as 
to sheep being invalid as against an assignee 
under the Act No. 313 (Inst k Sec. Stat. 
Am.), sec 6, on which it is unnecessary 
for me to express an opinion. There 
are also objections as to the particular 
relief prayed, not the execution of a mort- 
gage, but a sale, and that before the six 
months exinred, or debt due. I would hold 
that upon the repudiation of the contract by 
the defendant, if it bound him, the plaintiff 
might file a bill to establish it, and get some 
of the relief sought, an injunction, and more 
under general relief. I shall declare 
that the agreement of March 13, 1873, 
in bill mentioned, was not binding uix>n 
Charles Beggs, therein named, inas- 
much as the plaintiff Nicholas Fitz- 
gerald did not disclose to the said Charles 
Beggs that Felix Kabat in bill named had 
been guilty of forgery in altering the sum 
named in certain bills accepted by the said 
plaintiff, and had dishonestly appropriated to 
hie own use certain scrip for mining shares of 
the plaintiff, the value of which formed i>art 
of the claim of the plaintiff against the said 
Felix Kabat Dismiss the bill, with costs ; 
refer to tax. 

Solicitors : Hcllios for plaintiff ; Braham 
for defendant. 



srrriKOS in banco, uicH.iEL3f.is term. 

Tuesday. Sept. 2. 

(Before their Honours Mr. Justice Barry, Mr. 

Justice Williams, and Mr. Justice Felloi\'s.) 

THE QUEEN T. COPE RE MOORE V. WHITE AND 

0THER8. 

Prohibit ioH'-CiniH of MtHfJt^MlU net i«*fie 
where Court hmi juriidictioH, though it 
W4iij hate decided wrongly — Mliere de/cH' 
d4int$ rest on ohJertioHf to pkfiHtijr* cattCf 
and join in ttoting a rate for the Chief 
Jndgr^ without announcing ang intention to 
adduce eridenre, theg will not he allowed 
afterward* to fall hack on their merit*. 



Sec previous procccdingSf ante^ pp. 82, 98 

Bule 9iMt for a prohibition to restrain the 
Judge of the Court of Klines, Stiwell, en- 
forcing an order directing AVhite and party to 
deliver up possession of a mining claim. 
There were three similar rules in three other 
cases in the same court 

Mr. Ireland, Q.C, with Dr. Ilearn, Mr. C. 
A. Smyth, Mr. Lawes, Mr. M'Farland, and 
Mr. Purcell, in support of the rule. Mr. 
Trench, Mr. Holroyd, Dr. Dol)son, Mr. 
W«bb, and Mr. Williams showed cause. 

Moore and party sued White and party in 
the Warden's Court at Stawell to obtain 
possession of a mining claim at Stawell on 
the ground that the defendants had no title, 
as they had not complied with the bye*law8, 
inasmuch as they had not properly marked 
out or registered the ground. The warden 

decided in favour of the defendants, and the 
complainants appealed to the Court of Mines. 
The case was heard before Judge Cope, who 
reserved a case for the opinion of the chief 
Judge of the Court of Mines. Mr. Justice 
Molesworth, as chief judge, expressed an 
opinion on the facts before him in favour of 
Moore and party. When the case was re- 
turned to the Court of l^Iines to have the 
decision of the chief judge registered in 
compliance with the Act, the defendants 
applied to be allowed to call evidence to 
rebut the plaintiffs case. Judge Cope refused 
to permit them to do so, made a decree 
against the defendants, and subsequently 
refused a rehearing. Last term rules niti 
were granted for prohibitions, on the ground 
that the defendants had not been allowed to 
call evidence, and these were the rules now 
argued. 

Mr. Trench, in showing cause, said that 
the defendants had gained all their object by 
obtaining the rules nvti. The o1)ject of the 
rules was simply to gain time — to enable 
matters to be complicated by the issue of 
leases from the Crown to the defendants. 
That object having been now accomplished, 
there was no further ground for proceeding 
with the rules. 

Mr. Justice Fellowh.— Is the motive of 
the defendants any answer to the rules ? 

Mr. TuENCH admitted that it was not but 
it was an element worthy of the considera- 
tion of the Court The defendants 
asked for a prohibition, on the ground 
that the judge exceeded his jurisdiction, 
and that there was a failure of jus- 
tice by not allowing the defendants to be 
heard. Now, the facts really were, that the 
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defendants were present in court when the 
case was before the Court of Mines ; that 
the pUintiffs proposed to call them to prove 
the fact of the forfeiture ; bat so soon as 
they heard that was about to be done, de- 
fendants got up in a body and left the court, 
and refused to appear, although repeatedly 
called. The phuntiffs proved their case in 
the usual manner ; they proved non-compli- 
ance with the bye-laws ; that defendants had 
not marked out and registered the ground, 
llavingdone that they closed their case. The 
defendants then took a number of objections, 
but called no evidence. They said now that 
their objections were by way of nonsuit; 
but there was no such tiling as a nonsuit in 
the Court of Mines. The judge heard the 
whole of the case, and if he had any doubts 
on a point of law, he reserved a case for 
the opinion of the cliief judge. The de- 
fendants here distinctly refused to call 
any evidence; they were content to 
rest their case on the weakness of the 
plaintiff's title ; they were not, thensfore, to 
be allowed now to complain that they were 
condemned unheard. It was contrary to the 
usual practice of all the courts to allow a 
party to split up his defences in that way. In 
point of fact there was no power to reserve a 
case in the way suggested by the defendants. 
By the Act the opinion of the chief judge was 
to be final and conclusive, and the judge of 
the court was bound to carry out his opinion. 
How could he carry out that opinion if he 
was to take evidence afterwards which would 
have the effect of upsetting the opinion of 
the chief judge ? 

Mr. Jostioe Fillows.^1 don't gee any 
statement in the affidavits that the de- 
fendants offered to give any evidence, and 
were refused. 

Mr. Tbexch.— No, certainly not The de- 
fendants dare not attempt to swear that. On 
the contrary, they absolutely declined to call 
any evidence. 

Mr. PuBCELL.— We say we were not obliged 
to call evidence at that stage. 

Mr. Justice Fellows.— But you sboold 
have told the judge tlmt yon had evidence to 
call. 

Mr. Justice Barry.— If a case were to be 
reserved at every stage for one side or the 
other, a suit would never come to an end. 
The object of the Act was evidently that the 
opinion of the chief judge should be asked 
on the whole case, for his decision is made final 
And conclusive. 

Mr. Trench said that it was quite apparent 



defendants never intended to call any evi- 
dence. When tlie application was made for 
a rehearing, it was conceded by the judge and 
by the defendants* counsel that no intima- 
tion had ever been given that defendants were 
going to call any evidence. The notes of the 
shorthand writer put that beyond all doubt. 
The defendants, having been beaten on 
every other point, raised this one now as a 
mere after-thought 

Mr. HoLBOYo was heard on the same side, 
and at the close of his address on Monday, 
the further hearing was postponed till Tues- 
day. When the case was then called on, the 
Court intimated that it would not trouble 
the claimants' counsel further, and the de- 
fendants* counsel were call on to tun^rt 
the rule for a prohibition. 

Mr. Ireland proposed that both sidea 
should agree to have the point decided by a 
jury, the daimholders to issue a dedaimtion 
on the prohibition. 

Mr. William^.— And have the whole affair 
stopped for a twelvemonth. 

Mr. Trench.— The proposition is pre- 
posterous. 

Mr. lREL.vxa— Perhaps the Court will 
compel the complainants to accept the 
terms. 

Mr. Justice Barry.— We have no power to 
compel them. 

Mr. Justice FsLLOWii (to 'Mr. Ireland). —If 
yon were about to succeed on this rule, the 
other side might insist on the matter being 
brought before a jury ; but I never heard a 
cape where the applicant for the prohibitioa 
ariced to have it tried before a jury. 

Mr. Ireland proceeded to argue that the 
decision of the Court of Mines was erroneous, 
that it was obtained by a misconstruction of 
the act of Parliament, and that the Supreme 
Court ought to interfere. The defendants 
held their ground under miners' rights. By 
sec 5 of the Mining Statute 1864, holders dE 
miners* rights were entitled to occupy Crown 
lands for mining purposes, subject to the 
bye-laws of the different districts. In the 
present instance, the bye-laws prescribed 
that claims should be marked by posts 3ft 
above the surface of the ground, and coloured 
white. These directions were, however, not 
mandatory, they were merely directory, and 
non-compliance with them surely did 
not operate as a forfeiture of the 
chiim. Otherwise, if the sticks were 2ft 
llin. above the ground, and were coloured 
yellow, the holders woiUd baTS no title. 
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He maintained tkat breach of the bye-laws 
coald not be followed by a forfeiture ; the 
only punishment was a penalty as provided 
by the Mining Statute. For that penalty 
they might have been sued ; but it vna 
monstrous that their property to the value 
of hundreds of thousands of pounds should 
be taken from them for a mere irregularity. 
Even where the ground was originally taken 
up by the holders, it would be absurd to hold 
that they had forfeited because they had not 
put in some bits of sticks after a prescribed 
fashion. How much more absurd was it 
when the ground had already been occupied, 
and was merely taken up by other people. 
The defendants here were said to have no 
title to the ground because they had not gone 
through the farce of taking up some pegs and 
putting them down again. 

Mr. Justice Fellows. —Yon are now arguing 
the whole of the merits. That was a matter 
properly to be adjudicated on by the Court of 
Mines. What right have we to interfere ? 

Mr. Ireland.— The Supreme Court would 
interfere with inferior courts on the same 
principle that the courts at Westminster 
interfered with other courts. The Queen's 
Bench frequently granted prohibitions to the 
ecclesiastical and admiralty courts, where 
those courts presumed to decide contrary to 
the principles of the common law of Eng- 
land. It was so decided in Vauyhan v. 
Evawi, 2 Lord Raymond 1408. 

Mr. Justice Barry.— The principle on 
which the courts at Westminster act is illus- 
trated by the case of Ke Tamerlane Botcen, 
15 Jurist 1196. There it was held that where 
a county court had a jurisdiction conferred 
on it, although the judge might decide 
wrongly, yet the remedy against him was 
not by prohibition, but liy appeal. Prohibi- 
tion was a circuitous way of having an 
appeal. In the present case the defendants 
did appeal. In Morris v. Carrington^ 16 C.B., 
N.S. 396 it was held that where a court 
decided a matter clearly within its jurisdic- 
tion the courts at Westminster would not re- 
strain the proceedings. It could not surely 
be contended that the Court of Mines here 
exceeded its jurisdiction. 

Mr. Ireland said that the Court of Mines 
was created by statute ; its jurisdiction was 
limited by the statute, and if it misconstrued 
a statute, the Supreme Court would clearly in- 
terfere by prohibition. Was it not plain that 
the Court of Mines had misconstrued the 
Mining Statute by declaring that ground was 
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forfeited for non-compliance with a bye-law, 
when the only punishment provided by the 
Act was a money penalty ? The defendants 
had no other remedy than to apply to this 
court ; they could not appeal to the Privy 
Council, as there was no appeal from the 
Court of Mines where the proceedings had 
been, as they were here, commenced in the 
Warden's Court. These courts of mines did 
not administer the common law of the realm, 
but statute law ; their law was different from 
that of the Supreme Court. And if the courts 
at Westminster could exercise their powers 
of prohibition over the Kcclesiostical and 
Admiralty courts, over the Stannaries courts, 
the University courts, and the courts of the 
Duchy of Lancaster, the Supreme Court here 
ought surely to supervise the Court of Mines. 
The first principle of Government was to 
have all the inferior ooorts interpreting the 
same statutes in the same way. Ilie Supreme 
Court was created to keep these inferior courts 
in check, and to see that what was held to 
be law in the Supreme Court should also be 
the law in the other courts. On the other 
point he maintained that the balance of the 
evidence was that the defendants had not 
been allowed an opportunity to give any 
evidence. At all events, the Court ought not 
to decide a matter on which the evidence was 
so conflicting, but should send it to a jury to 
inquire whether the defendants had really 
had an opportunity to give evidence. 

After Dr. Heam had been heard on the 
same points, the Court was proceeding to 
give judgment, when Mr. Ireland inter- 
rupted, and said that, as there were some 
criminal cases pending in another court, it 
would be exi^edient for the Court to reserve 
judgment till they were decided. 

Mr. Justice Barky.— The other courts are 
the handmaidens of this court I do not see 
any object to be gained by delay. Perhaps 
our decision will be of service in assisting 
the Courts who have to determine the 
criminal cases. We should have postponed 
our decision had we any doubt on the 
points ; but the matter has been very 
fully discussed, we have given it our best 
attention, and we think these prohibitions 
should ht refused. We do not think that 
this Court stands in the same relation to the 
Courts of Mines as the Courts at Westminster 
do with regard to the University Courts, the 
Stannary Courts, the Admiralty and Kccle- 
siastical Courts, and the Courts of the Duchy 
of Lancaster. Those courts are guided by 
peculiar laws ; they do not proceed according 
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to the common law of England, and where 
they come in coniiict with the common law, 
and where they deal with matters not within 
their jurisdiction, they render themselves 
amenable to the courts at Westminster. 
The Court of Mines stands in a different 
position. It is true that it possesses peculiar 
powers conferred upon it by statute, and 
although it does not possess a common 
law jurisdiction, it is governed by the same 
principles which guide this Court. The laws 
of evidence are the same, the rules for the 
interpretation of law are the same, and as 
long as the Court acts within the jurisdiction 
conferred upon it by the statute this Court 
will not interfere with it. Of course, where 
the jurisdiction is exceeded the Supreme 
Court will interfere. But the matter on 
which the Court decided in this instance is 
clearly within its jurisdiction ; whether the 
decision given was right or wrong it is not 
the province of this Court to determine. 
It would be intolerable if we were to inter- 
fere by prohibition on every occasion when a 
slip is mode. The Legislature has provided 
means of obtaining redress for errors or mis- 
takes, namely, by appeals or writs of certiorarL 
So far as regards the first point. On the 
next point, namely, whether the defendants 
were not allowed to call evidence, there ie 
considerable coniiict of evidence as to what 
occurred at the hearing. Parties, however, 
must be judged by their own conduct ; and 
instances are not infrequent where parties 
by their silence have precluded themselves 
from obtaining relief. If a person asks for a 
nonsuit, he is not allowed afterwards to set 
that nonsuit aside ; if a person fails at the 
proper time to ask for a certificate for costs, 

he is not allowed to ask for it afterwards. 
Applying that principle to this case, what 
were the facts? The defendants consented 
to a case being stated for the opinion of the 
chief judge ; they assisted in drawing up that 
case, and submitting certain questions for 
the opinion of the chief judge. If they had 
wished to call evidence they ought to have 
said so ; they should have intimated that 
they would not agree to the case until all the 
facts that they could prove were adduced and 
stated in it It is quite evident that the de« 
fendants pursued in the Court of Mines the 
same tactics as they adopted in the Warden's 
Court, namely, that they chose to rest on the 
insufficiency of the proof of the plaintiffs' 
title, and not on the strength of their own 
title. They wished apparently to run the 



double chance of obtaining a decision in their 
favour on the point of law, and of falling 
back afterwards on the merits. Wa don't 
think they can be allowed to do so. 

Mr. Justice Fellows said that the Court 
had already decided in The Queen t\ Forbes, 
TJie ArguH, September, 18, 18G6, that it would 
not interfere by prohibition where the Court 
of Mines had made a bad order, where it had 
not exceeded its jurisdiction. 

Rule for a prohibition discharged, with 
costs. 

Attorneys : Woolcott and Turner (for J. Y. 
Presswell and R. D. OUard) for the relators ; 
Dickson and Watson for respondents. 
IVedkesdat, Sipt. 3. 

the queen v. gaunt, exparte bahlman. 

Mandamus to warden to hear plaint, — Re* 
fnted where he had heard it at to indi* 
vidual defcndantiy and had struck out a 
defendant company as not within hiijuri$- 
diction, 

Mr. Kainey moved for a rule nun for a 
mandamus to compel the warden at Ballarat 
to hear a complaint of Bahhnan v. The SainU 
Company and otJiers. The complaint was on 
a contract relating to a mining daim. The 
complainant asked for £15, and a 49th 
share in the contract. The warden 
decided that he had no jurisdiction as regards 
the Saints Company, and struck them out 
He heard the case as to the others, and gave 
a decision for Bahlman. It was submitted 
that he ought to have heard the case as to 
the claim against the company—/?^, v, 
Broion, 7 KIL and Bl. 757. 

The Court held that he had heard and 
determined the complaint 

Attorneys : O'Brien (for John Fitzgerald) 
for relator. _«.«.««. 

the transfer of land statute bxparts 

J. B. SLACK. 

Transfer of Land Statute, Ao, 301, sect, 132— 

Court will not grant a rule ordering the 

Jiegistrar of Titles to call In a certificate 

of title granted to a wrong person, upon 

any analogy to the proceeding under the 

aboresectioUf especially where theapplicant 

has not proved his 7'ight to the certifioate, 

Mr. Slack applied for a rule nisi calling 

upon the Registrar of Titles to show cause why 

he should not call in a certificate of land in 

Doutta Galla granted to Mr. J. C. Steele 

fraudulently and wrongfully. He said that 

the land belonged to him (Slack), that he 
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had been legietered for ii under the Real 
Fropeity Act» that he had applied for a oer« 
tificate hot that it waa not granted to him, 
that the land waa aold bj aome one who had 
no legal right to do ao to Steele, that he 
iqiplied for a certificate ; to thia ai^ication 
be (Slack) had put in a caveat which waa 
allowed to lapae, and the certiflcateew a a 
gruited to Steele. He anbmitted that it waa 
a fravd on him for the regiatmr to iaane the 
eertificate when he knew the land belonged 
to him (Slack). 

Mr. Jaatice Babbt taid that the Court 
could not compel the regiatrar in thia form 
off proceeding to call in the certificate. 

Mr. Slack aaid that a aimilar application 
waa made the other day in re TramMfer 
€f Ltmd 8taL ex parte Patiermm. 

Mr. Jnatice FBLLOwa.— That application 
waa not made by Mr. Patteraon, bnt hj the 
regiatrar. It had already been decided that 
Mr. Patteraon waa entitled to a certificate ; 
yon have not ahown tliat yon are entitled to 
a eertificate. 

Application refused. 



•RAD, APFgLLAJTT, V. OOULD, BBPOITDBirT. 

Maittr and AyprmUee Statirte 1864, Kc. 

193, utii, 9, 16. — Where indenture net 

nnder eeal^ ike maeter it net liable under 

the statute for neglecting to inetmet. 

Appeal from petty aeasionat Melboame. 

Dr. Bladden, for appellant ; Mr. Billing, for 
icapondent 

Joeeph Stead waa snmmoned by Richard 
Gould under the Maaten and Apprenticea 
Act for neglecting to instruct Gould, who 
waa hia apprentice. Gould waa apprenticed 
to Stead by an inatrument, signed, but not 
sealed. The justices fined the defendant la. , 
and he appealed, on the ground that the Act 
did not apply, except to apprenticea under 
indentnrea under seal The Act, section 16, 
provided that "any maaterwho ahall ill-treat 
or who shall neglect to instruct his appren- 
tice," may lie fined. It was contended by Mr. 
Billing that "any maater** meant an em- 
ployer, whether the indenture articlea were 
aigned or not In England, an apprentice- 
ahip might be by deed or in writing ; and in 
the caaeof ex parte Byrne, Plunket's Magis- 
tratea' Manual Part II. 73^ the Ckmrt in Sydney 
held that the section aa to neglect or ill-usage 
applied to all maatera, whether there were 
indenturea or not. 

Mr. Juatice Fbllows.— At that time there 
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waa no interpretation of the term " master." 
In the present act "master" ia defined to be 
any person to whom any child ahall be bound 
apprentice by indenture. There was no 
hudenture here. 

The CouBT, without calling on Dr. Madden, 
allowed the appeal, with costs, and remitted 
the case to the Justices to be reheard. 

Attorneys; Stephen and Cameron for the 
appellant ; M'Kean and Wilson for respon- 
dent. 



Thubsdat, Sift. 4. 



OABTOV ▼. COT. 

Lerd^e Day Act, 29 Oar. II.— P2m that can* 
tract nras made en Snnday, negatiredky 
Jury — On metien/ar naneuit or nete trial, 
Cburt weuld net allow amendment itating 
that contract wae to be, and leat, carried 
ont on Sunday 
Canex, Lerey disapproved. 

Dr. DoBSoir moved for a rule sin to enter 
a nonsuit or a new triaL The action waa 
brought by BIr. Jamea Garton againat Signor 
Andreaa Coy, to recover the value of a horse 
and waggonette hired by the defendant from 
the plaintiff, and which the defendant did 
not return. Defendant pleaded that the con- 
tract for the hiring, &c waa made on a Sunday, 
and waa not a work of necessity or charity. 
Plaintiff demurred to thia plea aa affording 
no answer to the action. He also Joined issue 
upon it, denying that the contract waa made 
on a Sunday. The facto were, that Signor 
Coy and Mr. Parer, a friend of hia, a restou- 
rant-keeper, went to Garton's stobies on 
Saturday, the 10th May, and said they wanted 
a horse and buggy for the following day. Mr. 
Garton said he had not a buggy, but could 
let them have a waggonette, for which 
he aaked £1 10s. Signor Coy refused to 
give more than 2Ss., and Mr. Garton 
agreed to let the horse and txwp for that 
price. On the following day (Sunday) a 
brother of Parer*s came for the trap, and 
took it to Coy's house in Fitcroy. There 
Coy and several of his friends got into the 
waggonette, and drove to Nnnawading. They 
came back in the evening, and all the party 
except one of the Parers left the vehicle at 
Coy*s house, and Parer then drove the wag- 
gonette towards Carton's stables. On the 
road the horse 1x>lted, ran against a lamp- 
poet and waa killed, and the waggonette waa 
so damaged that it cost several pounds to re- 
pair it The jury gave a verdict for the 
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plaintiff— they found that the contract was 
not made on Sunday, and that the driving 
was negligent and careless. It was now 
submitted the verdict was erroneous ; 
that the contract was really made 
with Parer, and pot with Coy ; that 
the contract was illegal. It did not matter 
whether it was made on Sunday or not ; it 
was suiliciently within the prohibition of the 
act of Chas. II. if it were to be performed on 
Sunday. Such was the decision in Brady v. 
(/ro^R— Armstrong, Macartney, and Ogle's 
reports (Irish), 278. It was maintained that 
the plea of the contract having been made 
on Sunday was proved, and the judge should 
have directed the jury to find for the de- 
fendant 

Mr. Justice Fellows said that the plea 
stated the contract to have been made on 
Sunday. That was negatived by the evidence. 
It was now said, however, that though the 
contract was made on Saturday it was to be 
performed on Sunday. That was not the 
plea, and was not the defence raised at the 
trial. 

Dr. DoBSON said that it did not matter. It 
was quite sufficiently within the plea if it 
were shown that the contract was to be per- 
formed on Sunday. To hold otherwise would 
be to allow all the shops in Bourke-street to 
be opened on Sunday, for the contracts for 
the sale of the goods might be made on 
Saturday and delivery not made till Sun- 
day. 

Mr. Justice Babrt said it was very possible 
that the performance oi the contract was 
illegal, but no such defence had been raised 
before this. 

Dr. DoBSox would then ask for leave to 
amend the plea. In the case of Cane v, 
Levey, 3 A. J. K. 81, the Court allowed a plea 
of illegality to be put in. 

Mr. Justice Wiluasis.— I think we went 
too far in that case. 

Mr. Justice Barry.— I expressed that 
opinion at the time. 

Mr. Justice Fellows.— The Court will 
amend the pleadings so as to allow the real 
question in dispute between the parties to 
be decided, but it won't allow an entirely 
new case to be set up. 

Dr. DoBttON also urged that the evidence 
showed that Parer's conduct in driving was 
milful and malicious ; if that were so Coy 
would not be answerable. He was only re- 
sponsible for the negligence of his agent or 
servant. He also contended that the judge 



was wrong in telling the jury that Uarton 
could not recover against Parer, who had 
said he hired the horse and waggonette. If 
Parer were sued he would have no defence. 

Mr. Justice Bakrv.— If Ciarton were to say 
he had let the horse to Parer who would be- 
lieve him ? 

Dr. DoBSON.— Who would believe Parer if 
he denied he had hired the horse ? 

After some further discussion, 

Mr. Justice Barry said that the rule must 
be refused. There was no evidence that 
the person who drove the horse had acted 
wilfully and maliciously. The only evidence 
was that the driver was negligent and care- 
less, and for his negligeni'e Coy. who was 
the principal, was answerable. With regard 
to the contract for the hiring not having 
been made with the defendant, there was 
abundant evidence that it was so made, and 

there was no reason for saying that the ver- 
dict of the jury on that point was erroneous. 
In regard to the plea of illegality, the plea 
merely stated that the contract was made on 
Sunday ; the case was contested on that 
point throughout, and on it was sent to the 
jury. The jury found that it was not made 
on Sunday. It was now said, however, that 
it was immaterial when it was made if it was 
to be performed on Sunday. Probably that 
was so ; but that defence was now raised for 
the fint time, it was not supported by any 
plea, and the Court did not feel itself justi- 
fied in permitting the defendant to raise the 
point now by amending his pleas. This was 
not a case for amendment The rule would 
be refused. 

Rule for a nonsuit or new trial refused. 

Stephen and Cameron for plaintiff ; Atkyns 
for defendant. 



NisBET v. cox. 
Bill of Exchange — Where a iet of bilU ae» 
cepied hy defendant^ to ich»»t the plaint {jf 
in indebted, the set-off should not be raised 
till last bill becomes dne, 

Mr. W*illiam8 moved for a rule nisi to 
enter a verdict for defendant The action 
was on a bill of exchange for £100. It was 
the last but one of a series, and the defen- 
dant proposed to set off against it an alleged 
debt from the plaintiff to him. The jury 
found for the plaintiff. It was submitted 
that the defendant was entitled to the benefit 
of the set-off. 

The Court, on the authority of Mwrpky v. 
QUm, L.K. % P.C. 408^ cases, held that the 
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proper time in which to claim the advantage 
of the set-oCf was when the last bill fell due. 
Attorneys ; llallcson, England and Stewart 
for plaintiff ; Daffctt for defendant. 



THE QUEEN V. JOHN LEVY. 

Perjury — InformatUm by marJaman — Infof' 
matioH read over to deponent hy jmtivei* 
elerk, not in presence of jmttice — After^ 
narda deponent hefore itreanngf asl'vd hy 
JHitiee whether he liHcw eontentx^ and 
whether true andsignei by ?ih mark ; hut 
information not then read over to him — 
Conviction qvathed for want of identi/ctt' 
tion of information with that read over to 
pritoner. 

Special case stated by Mr. Justice Fellows 
for the opinion of the Court. 

Mr. R. Walsh for the prisoner ; Dr. Mackay 
for the Crown. 

" The prisoner was tried before me at the 
July sittings for perjury in an information 
sworn before a justice of the peace. The 
prisoner applied to a clerk of i)etty sessions 
for an information. The clerk prepared one, 
read it over to prisoner, who, beincc unable 
to write, made his x in tlie presence of the 
clerk, who thereuix)n attested his signature 
and delivered the information to the pri- 
soner to take to a justice of the peace to be 
sworn. The prisoner and a constable went 
together to a justice of the peace, to whom 
the constable handed the information. The 
justice administered an oath to the prisoner 
*to make true answers to all such ques- 
tions as he should put to the prisoner,' and, 
having done so, asked prisoner the three 
following questions, tu which prisoner re- 
plied in the alhrmative, viz.:— 1. Do you 
know what is in this information ? 2. Is it 
true ? 3. Is that your mark ? The justice 
then signed the information, but did not 
read it over to the prisoner. The prisoner 
was sentenced to three years' imprisonment, 
and the execution of the sentence was re- 
spited. I reserved for the consideration of 
this Court the question wliether there 
was sufficient evidence of the swearinu 
of the said information by tlie prisoner.*' 
The information was swoni by the prisoner 
before Mr. Sturt, P.M., and alleged that a 
certain man, name unknown to him, did 
feloniously steal take, and carry away a pair 
of trousers, of the value of 10s., of the coods 
and chattels of one M. G. Harrigan. Mr. 
Sturt did not read over the information to 

September 9, 1873. 



him before he signed it, and the prisoner was 
unable to read or write. It was contended 
by Mr. Walsh that there was no evidence 
that the information sworn by the pnsoner 
was the one read over to him by the clerk ; 
■eoondly, that it should have been stated in 
the jurat of the information that the docu- 
ment had been read over and explained to 
the prisoner. 

The Court held that the conviction was 
bad. There were two links wanting in the 
chain of evidence. The prisoner was called 
on to swear to the contents of a paper read 
over to him by the clerk in the absence of 
the justice ; there was no evidence that the 
paper so read to him by the clerk was the 
one which he attested before the justice, and 
it WM quite consistent with the evidence for 
the protecntaon that the paper to which the 
prisoner attached his mark in the presence 
of the clerk was in the hands of third parties. 
Conviction quashed. 

Attorneys : Gurncr for Crown ; Read for 
prisoner. 



THE QUEEN V. WILLIAM CREANEY. 

Zand Act 1800, Ko, 'iGO.—Pei jury, false de- 
claration — Ajtplivationfor land preciouxly 
applied for and occupied hy another per- 
Sony hut forfeited hy him — Forfeit tire not 
declared till after prisoner's application — 
Conviction sn»tainahlc though application 
eoi^ld nxit he effectual, 

Si)ecial case reserved by Mr. Justice Barry 
on the trial of this prisoner at Maryborough 
for perjury in making a false declaration. 

Mr. C. A. Smyth for the Crown ; no ap- 
pearance for the prisoner. 

The case stated that it was proved that 
on the 24th June, 18o7, defendant applied for 
3790. 3r. 24p. of Crown land. 118 18s. 
was paid, the selection was allowed, and 
the lease was issued to him. That on 
the 10th of June. 18C8, he applied for 
79a. 3r. ICp. of Crown lands ; the selec- 
tion was allowed, and he paid rent— £11 10s. 
per annum— for five years. That on- the 
Cth of June, 1872, he applied for 79a. 3r. 32p. 
of Crown lands, and in the statutory declara- 
tion wliich accompanied his application he 
stated inter alia as follows : — *' I have not 
selected under any previous land Act, or Acts, 
the maxnnum number of acres allowed by 
the Land Act 18C9 .... and that the 
area I now desire to obtain would not, if 
added to the area already selected by me 
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under any previous land Act, or Acts, exceed 
320 acres." The maximum number of acres 
allowed by that Act i8320. It was also proved 
that the land for which application was 
made by the prisoner on the 6th of June, 
1872. was land which had been previously 
applied for, and had been in the occupation 
of one William Segur ; that Se^ar haid for- 
feited his right to the same in consequence 
of non-compliance with the conditions of the 
Land Act, and that the furfeiture was net 
declared until the 23rd of August, 1872. On 
behalf of the prisoner it was objected that 
the declaration made by him was extra ju 
dicial, inasmuch as at the time it was made 
the land in question was incapable of being 
alienated by the Crown, as it was in the 
occupation of Segar, the forfeiture not having 
been declared for more than eleven weeks. 

Mr. Smyth submitted that it was imma- 
terial whether the prisoner could get the 
land or not. although, as a matter of fact, he 
did get it The simple question was whether 
the statement he made on oath was true or 
not. If it was untrue, it was punishable 
under the Land Act. 

Mr. Justice Barry said that the offence 
with which the prisoner was charged did not 
depend on the success or non-success which 
attended its commission. He swore that 
he had not taken up under any land act more 
than 320 acres, and it was proved that he had 
actually selected 379 acres. The land he 
applied for, and in respect to which he made 
the declaration, was Cro^vn land, and it was 
capable of being given to him. 

Conviction affirmed. 

Attorney : Gumer for the Crown. 

Friday, Sept. 5. 
the queen v. clawkson ex parte haylock. 
Justices of the I'lacc Statute 1^05^ Ko. 267, 
sect. 41 — Amount 7wt brought fvithhi tht 
jurisdiction hy giving credit/or more tMn 
the excess. 

Order niai for a prohibition to restrain the 
justices at Iklaryborough from enforcing an 
order for payment of money. 

Mr. Purves in support of the order; no 
cause was sliown. 

The applicant was sued in the police 
court for £8, on the balance of an ac- 
count. The plaintiff, in his bill of par- 
ticulars, debited defendant with £43, and 
gave credit for £35, cash and goods. By 
section 41 of the Justices of the Peace 
Statute, it is enacted that ii any person 
complain to any justice that any other person 



is indebted to such complainant in any sum 
of money not exceeding £20. for certain 
causes of action, among others goods sold and 
delivered, the Justices may make an order 
for the amount. It was submitted that the 
cause of action here exceeded £20. and the 
plaintiff could not, by giving the defendant 
credit for a set off, bring the case under the 
jurisdiction of the justices. 

The Court made the rule absolute with 
costs for a prohibition. 

Attorneys : Lindsay (for Warton) for 

relator. 



the QVEEX v. TEMPLETOX ex PARTE BEA. 

Police Otfcficet Statute 1805, ^o, 266, teets. 

10 and 32 — Order for delirertf of stohii 

property under sect. V^may not be enforced 

by thcjuxticc* hy waking am order for the 

value thereof under sect. 32. 

Oixler uiai for a prohibition to restrain the 

justices at Fitxroy from enforcing an order 

against James Kea, directing him to pay £14, 

the value of a horse that was said to be in 

his possession. 

Mr. C. A. Smyth showed cause ; Mr. Wil- 
liams in support of the order. 

liea was summoned by W. P. Fitzgibbon 
under sec. 10 of the Police Offences Statute, 
which provides that any justice, upon com- 
plaint that cattle suspected of having been 
stolen are in the iK>sscssion of any person, 
may issue a summons to such person to ap- 
pear before two justices, and may direct a 
constable to seize the cattle, and give posses- 
sion thereof to the owner. The justices 
having heard the complaint, directed Kea to 
give up possession. He was sul«equently 
summoned for not olieying the order, and 
was then directed to \vxy £14, the value of 
the animal. It was contended for him that 
the justices had no power to make the 
second order, that he had not the animal 
in his i)ossession, and could not give 
it up, and that the justices had no 
jurisdiction under that section to order the 
value of the animal to be paid. Against the 
rule it was urged that the section referred to 
might be read in connexion with sect 32, 
which gives the justices jurisdiction in cases 
of illegal detention of property to order the 
return of the property or payment of the 

value. 
The Court held that the justices were 

wrong, and made the order absolute, with 
costs against Fitzgibbon. 
Attorneys : Macgrcgor, Ramsay and Brahe 

for relator ; Edwards for respondent. 
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THE QUBEN V. PECK. 

Borough Cini9icUlor. — Having no qualification 
'^Formal raignation after rule to oust 
has been obtained^ will not relieve from 
liability to pay cottt of staking rule 
absolute. 

Rule nUi to oust Hugh Peck from oiRce as 
ooancillor of the Borougli of St. Kilda, on the 
ground that at the time of his election he 
did not possess tlie necessary qualification. 

Mr. Williams moved the rule absolute. 

Mr. Peck showed cause in person, and 
read an affidavit to the effect that he was 
not aware that at the time of the election he 
was not qualified. So soon as he ascertained 
that he was not qualified, he wrote to the 
council offering to resign liis seat, or to do 
anytnhig that was required from him, and 
intimating that he would not take his seat 
at the council board. After this rule was 
taken out, he formally, resigned his seat 
Under the circumstances, he submitted that 
costs should not be given against him. 

Mr. Williams contended that Mr. Peck 
ought to pay costs. He had put the opposi- 
tion caiiujilutu lu uU ilie expenses of a con- 
tested election, and he did not resign till 
after expense had been incurred in attempt- 
ing to oust him from his office. 

Mr. Justice Babry refen-ed to the case of 
The Queen v. Anderson, TheAryus^ 8th Decem- 
ber, 18G8, where it was held that in a pro- 
ceeding to oust from office, where the re- 
spondent has resigned on being served with 
the rule nini, the applicant is entitled to the 
costs of moving the rule absolute. Mr. Peck 
■eemed to have been guilty of officiously 
intermeddling in the election, and must pay 
the costs. 

Rule absolute, with costs, to oust Mr. 
Pack from office. 

Attorneys : Macgregor, Ramsay and Brahe 
for relator. 



m'can v. quiklan. 
Land Aet ISCO, No, SCO, wet, OZ.Selection 
of more land than allofred—Jfcnt reeeired 
for tawe-^ Selector not liable to penalty for 
nnauthoritted occupation. 

Appeal from petty sessions at Penshurst 
Mr. Williams for appellant ; Mr. Wrixon 
for respondent. 

C. A. M'Can, Crown lands bailiff, summoned 
Thomas Quiiilan for being in unauthorised 
occupation of certain Crown lands, to wit, 
86 acres, in Allotment 1a, of section 3, parish 

Septsmber 16, 1873, 



of Minamite, the said SG acres being in excess 
of the area contained in his licence from the 
Crown. The defendant had received notice 
to quit from the Crown lands bailiff, and had 
neglected to leave, contrary to the pro- 
▼isions of clause 03 of the Land Act 1869. 
It was proved upon the hearing that de- 
fendant was in occupation of certain Crown 
lands under an occupation order, which in- 
duded the 96 acres in dispute ; that rent had 
been received from the defendant by an 
officer of the Crown Lands department for 
the whole area contained in the order up to 
June, 1873 ; that defendant had received no 
Ucence from the Crown. The case was 
heard on the 28th March, 1873, and the 
Justices dismissed the complaint, on the 
grouiul that the unauthorised occupation 
WM not such as was contemplated Vy the 
section. Section 93 enacted that if any 
person be found in unauthorised occupation 
of any Crown lands he shall be liable, on con- 
viction, to certain penalties. It was con- 
tended for the defendant that the section, 
by using the word "conviction," treated 
unauthorised occupation as a criminal 
offence; that as the defendant had 
some sort of authority to be on the 
land he could not be treated as a 
criminal, although he might be ejected in a 
civil suit. The Court held that the justices 
were right The defendant might have no 
right to the land, and might be treated as a 
trespasser in a civil suit. Bat he had ob- 
tained possession of the land properly, and 
rent had been accepted from him. He could 
not, therefore, be held to be a criminal 

Appeal dismissed with costs. 

Attorneys : Gumcr for appellant : Wise- 
would and Gibbs for respondent. 



WILKIE V. WRIGHT. 

Friendly Societies Statute 1865, No, 254, sect, 
16. — PromUsory note payable to treaturer 
— Delirery to society vests property in the 
tntgtees vrithout indorsewent. 
See previous demurrer, ante, p. 75. 
Demurrer to declaration. 
Mr. Purves tor the declaration ; Mr. Box 

for the demurrer. 

The plaintiffs are the trustees of the Third 
Victoria Building Society, and they sued 
Annie Wright on a promissory note in which 
she promisedto pay the treasurer of the society 
the sum of £29 2s. 5d. The declaration 
alleged that the note was made to the 
treasurer as such treasurer, and that the de- 
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fendftnt delivered i% to the •odety, and that it 
became and was the property of the society, 
and that defendant had not paid it at matmity. 
Defendant demurred, on the ground that tlie 
mere delivery of the note did not vest in the 
trustees of the society the right to sue 
thereon in their own names by virtue of any 
statute relating to friendly societies. The 
defendant's point of demurrer was that 
the treasurer was the proper person to sue. 
It was submitted by Mr. Box that the trus- 
tees might, under the Friendly Societies 
Act, be entitled to maintain an action for the 
possession of the paper on which the promise 
tb pay was made, but that the property in 
the money represented by the note could 
only pass by endorsement from the treasurer. 
ThMM V. Williams, 2 Gale k David- 
son 621 ; AUboH v. Pyte, 4 M. & Gr.i21, were 
cited. 

The Court, without calling on Mr. Pur^'es, 
held that the action was maintainable by 
the trustees, as by section 16 of the Friendly 
Societies Act, all tlie property, real and per- 
sonal, of the society, was vested in the 
trustees. The demurrer was therefore over- 
ruled. 

Demurrer overruled. 

Attorneys: Wisewould and Gibbs for 
plaintiff ; Hopkins for defendant. 



QUIBK V. WATSOK. 

Attorney. — ApplicatioH to Qntri to jmnUh 
vnder 8 JOd. /., cap. 29, viutt (if the Act 
he applicahle at all in this colony) bo made 
by counsol, 

Mr. Watson, the defendant, applied in 
perwn for an order to commit Mr. James 
Wisewould, the plaintiff's solicitor, Mrs. 
Quirk, the plaintiff, and Mr. Henry Clarke, a 
witness in the case, to prison for a year and 
a day, for deceiving the Court He moved, 
on tlie authority of an act of 3 Kdward I., 
chapter 29, passed in 1275, to the following 
effect:— '* It is provided also, that if 
any sergeant, pleader, or other, do any 
manner of deceit or collusion in the 
King's court, or consent unto it, in 
deceit of the Court, or to beguile the 
Court or the party, and thereof be attainted, 
he shall be imprisoned for a year and day, 
and from thencefoi-th shall not be heard to 
plead in that court for any man. 2. And if 
he be no pleader, he shall be imprisoned in 
like manner for the space of a year and a day 
at least ; and if the trespass require greater 
punishment, it slioll be at the King's plea- 
sure." He was alK>ut to read an affidavit 



that the persons he had alluded to had de- 
ceived and beguiled the Court, when 

Mr. Justice Barry said that it was very 
questionable if the Act applied to this colony 
—at all events, it could not apply to Mrs. 
Quirk or Mr. Clarke. 

Mr. Justice William:* said that the appli- 
cation was equivalent to an attempt to 
punish a solicitor of the court, and Uiat 
could only be done on the application of 
counsel. 

The motion was refused. 



Saturday, Seft. 6. 
trah8fer of land ktatl'te, exparte morgak. 

SAME, re BLACK, V. WINDER. 

Transfer of Land Stat,, Ko, 301, sects. 25, 
27 — All persons karing any claim to the 
land wvtt have notice of a snmmons to 
produce the deeds for the purpose of bring' 
ing the land under the statute— An order 
of a judge to the Jtcglstrar of Titles to 
produce deeds of land already under the 
Act^ way be made ex parte. 

This was a summons referred to the full 
Court by Mr. Justice Barry. The summons 
was obtained at the instance of John Morgan, 
calling on George Houston, under Sec. 25 of 
the Transfer of Land Statute, to produce 
the deeds of certain land which Moigan had 
applied to be brought under the Act. 

Mr. A'Beckett appeared for Morgan ; Mr. 
Webb for Houston. 

Section 25 provided that after an applica- 
tion has been made to have any land brought 
under the operation of this Act, a judge may 
require all persons having in their possession 
or custody any deeds, instruments, or evi- 
dences of title relating to or affecting the land 
the subject of such application, to produce the 
same at the office of titles to the commis- 
sioner and to any examiner of titles, for his 
inspection, upon such terms and subject to 
such conditions, and for such charge or fee 
as the judge making tlie order may think just 
and shall fix. All applications to be made to 
a judge under this section may be made by 
summons in chambers, by the applicant^ 
owner, or by the person to whom he may 
have directed a certificate of title to issue. 

The facts of this case were, that in 1869 
Houston assigned his estate to trustees, 
Messrs. Henty and Langdon, for the benefit 
of creditors. A resolution was subsequently 
passed that the trustees reassign the estate to 
Qooston, The trustees said that this resolu- 
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tkm was passed under the belief that 
Houston had only some personal property 
and when they discovered that he had some 
land (induding that the subject of this appli- 
cation),the creditors rescinded the resolution. 
Mr. Houston denied that the resolution was 
passed under the assumption stated by the 
tnistees, and asserted that at the meeting 
where tiie resolution was rescinded, there 
was not a malority of the creditors present. 
The tnistees sold this land to Mr. Morgan 
for £860, and he applied to have it brought 
under Uie Transfer of Land Statute. To 
prove his title, it was necessary that Mr. 
Houston should produce the deeds. Houston 
swore that he sold the land in 1853, through 
a Mr. Green, to a person named Biggins ; 
that Biggins had paid the money, 'and was, 
therefore, entitled to the land, he (Houston) 
being merely a trustee for him ; and that 
therefore Biggins should have notice of this 
application. 

The CouBT was of opinion that Biggins 
should have notice of the summons. A sum- 
mons implied that the persons who had any 
claims to the land, or deeds, should have 
notice of the application, and on the 
principles of natural justice the Court ought 
not to decide against the rights of any man 
in his absence. 

The summons was dismissed, with £5 5s. 
costs. 

In the case 'of Slack v. Winder, the Court 
gave judgment at the same time. The action 
was one of ejectment, and Slack had ob- 
tained an ex parte order from Mr. Justice 
Barry, requiring certain title-deeds that hod 
been lodged with the registrar to be produced 
in court. The deeds related to land for 
which a certificate of title had been issued. 
The registrar took out a summons to set 
aside this order, on the ground that it could 
not be mode exparte,hxit only on notice. Slack 
relied on sec 27 of the Act, which, after pro- 
viding that where land has been brought 
nnder the operation of the Act the registrar 
shall retain the deeds, proceeded— "And no 
person shall be entitled to an inspection of such 
documents, or to have any copy thereof or 
extract therefrom, except upon the written 
order of the applicant, or of some person 
claiming through or under him, or upon iJie 
order of a judge or of the commissioner." It 
was argued for the registrar that by an order 
of a judge was meant an order made after 
notice, and after all parties had been heard. 
The case was argued a few days ago. but 
judgment was reserved until after ex parte 
Morgan had been decided. 

SXPTKMBSB 16^ 1873, 



The CouBT was of opinion that the order 
might be made ex parte, and therefore dis- 
missed the summons with £3 ds. costs. 

Attorneys: Vaughan, Moule and Seddon 
for the applicant; Crisp, Lewis and Wilks 
for the respondent ; Oumer for Registrar of 
of Titles. 



DOSOSHUNT. MOSS. 

Surety for payment forgoode, not discharged 
hy the vendor taking Mile from the pur' 
ehater in the usual course of business /or 
usual period* 
Demurrer to rtplication. 
Mr. Box (with Mr. Williams) for the de- 

murrer; Mr. Higinbotham for the repU« 

ftatiftn. 

Plaintiff, James Dodgshun, sued Simon 
Moss and Abraham Moss on a guarantee 
given by the defendant to the plaintiff 
for payment of goods not exceeding £300 to 
be supplied to Messrs. Herman Brothers. 
Simon Moss pleaded, inter alia, that after the 
goods were sold the plaintiff took bills from 
Herman Brothers for the amount without 
the knowledge of the defendant To this 
plaintiff replied that the bills were taken in 
the ordinary course of business, as defen- 
dant well knew. Defendant demurred to 
this replication, on the ground that the 
giving of time to the principal debtor re- 
leased the surety. The cases relied on were 
Samuel v. Hwoarth, 3 Mer. 272 ; and Howell 
V. Jones, 1 Crompton, Meeson, and Koscoe 97. 

The Court (without calling on Mr. Higin- 
botham) held that the replication was good. 
If the plaintiff had given time to the debtor 
after the expiration of the usual period of 
credit, the defendant might not be liable. 
But that was not the allegation here. 

Demurrer overruled. Judgment for plain- 
U£f. 

Attorneys : Macgregor, Ramsay and Brahe 
for plaintiff ; Vaughan, Moule and Seddon 
for defendants. 



COOEY HIKG APPELLANT, KABAT RESPOKDEKT. 

Police Offences Statute AmtndmcHt Act, Mo, 
424, sect. 2, 17 .—Lottery— The Act makes 
itfelf part of the above statute generally, 
and not part of Part II., so that justices 
way not award (as under sect, 63 of the 
statute) imprisonment in default of pay- 
ment, without an intervining distress — 
Conviction quashed. 
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Mr. C. A. 8mjth and Mr. J. J. Walsh for 
the appellants; Mr. O'Loghlen for the 
respondents. 

Special case stated from General Sessions. 
Melbourne, for the opinion of the Court 

Ckx>ey Hing vras convicted and fined for as- 
the sisting in managing a lottery, contrary to 
provisions of the Act No. 424, sec. 2, and of the 
31st section of the Police Offences Statute. 
On appeal to the sessions, the conviction 
was affirmed, subject to the opinion of the 
Supreme Court. The case was argued last 
term, and judgment was now given. 

Mr. Justice Barrt,— This was a case stated 
by the General Sessions on an appeal to that 
Court against a conviction under the Act No. 
424, sec. 2, by which any person who shall 
assist in managing any lottery or any scheme 
prohibited by the 31st section of the Police 
Offences Statute shall be liable to a penalty 
of not more than £200. The conviction, 
after awarding the penalty, proceeded to 
adjudicate that if the penalty was not paid 
" forthwith " tlie appellant should be impri- 
soned. Three objections were made to 
the conviction : 1. That there should 
have been an adjudication .of a distress 
to levy the penalty before proceeding to im- 
prisonment {Jieg. V, PoKoe Argut, 28 
March). 2. That before the appellant oould 
be imprisoned he should be summoned 
to show cause against it ; and 3. That there 
was no evidence that anyone was beneficially 
interested in the scheme. It was urged in 
support of the conviction that the " schema 
prohibited by the 31st section of the Police 
Offences Statute," was simply " a scheme by 
which prises f^ competed for Iqr lot;" while 
the appellant contended that the only scheme 
prohibited was a "scheme by which prices are 
competed for by lot, and in which some 
one was beneficially interested." {Berffin 
V. Cohen, 3 W., W., & A'B., L., 133.) 
It is unnecessary to express any opinion on 
this point, because tliere was evidence of a 
beneficial interest, as the tickets were sold 
for a price, which was paid to the sellers. 
The objection that there should be a sum- 
mons to show cause is quite untenable. If 
such a summons were necessary, and it 
clearly is not where immediate payment is 
ordered (Hammond r. Bendyda, 13 Q. B., 
869 ; Arnold v, Dimndale, 2 K. k B., 580), it 
is not necessary to notice it in the convic- 
tion, which, if it pursues (as this does) the 
form given by the Justices' Statute, is good 
{Inre AllMOHt lOExch., 6G1). The question as 



to the necessity of a summons cannot arise 
until after the conviction, and if such a sum« 
mons is not issued when it ought to be, the 
conviction is in no way affected. The objec- 
tion that the penalty is ordered to be enforced 
by imprisonment, and that it should have 
been ordered to be enforced by distress, and, 
in default of distress by imprisonment, re- 
mains to be considered. If section 2 of the 
Act No. 424 is to be treated as contained in 
Part II. of the Police Offences Statute the 
objection fails, because section G3 warrants 
the course that has been pursued. The ques- 
tion, therefore, shortly, is whether section 2 
of the amending Act is to be read as iu 
Part II. of the former. It was contended 
that it must be so read because it alludes to 
section 3l, which is in the same part That 
allusion, however, is nothing but an incorpo- 
ration [Eeg. V. SmUh, L.R. 8, Q.B. 146). If, 
instead of being described by " reference," 
the scheme had been described by " repeti- 
tion," the argument would have had no force, 
and the circumstance that the Legislature 
has adopted one course instead of the other 
does not alter the application of the maxim, 
verba rekUa inette videntur. The words are 
still the words of section 2. The 17th sec- 
tion of the new Act, however, requires it to be 
read with and as "part" of, but not as any 
particular part of, the principal Act ; and it 
specially provides that sections 3 to 16 inclu- 
sive shall be read as if contained in Part IV. 
In the absence of the latter words, we could 
no more have placed sections 3 to 16 in Part 
IV. than we could have phiced them in any 
other part To do so would have been jus 
dare^ while our province is jus dkere. To 
support this conviction we must insert an 
enactment that section 2 shall be read as if 
contained in Part II.— "It is extremely pro- 
bable (to quote the language of Lord 
Denman, C.J., in Ureen v. Wood, 7, 
Q. B., 185) that this would express 
what the Legislature meant But we cannot 
supply it Those who used the words 
thought that they had effected the purpose 
intended. But we, looking at the words as 
judges, are no more justified in introducing 
that meaning than we should be if we added 
any other provision. We can do no more 
than give such a meaning as the words autho- 
rise." We Accordingly read section 2 in 
obedience to the directions of the Legisla- 
ture as "part of the Police Offences 
Statute," and no more. All the con- 
sequences of its being a part of that 
Act will flow from our so reading it 
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No particular place being assigned to it, we 
cannot read it as contained in any particulai 
part It must be taken as an addition to 
Act No. 265, construed as that Act is inter- 
preted. And inasmuch as the modes of 
procedure under different parts of the Police 
Offences Statute are not uniform, and the 
modes of enforcing penalties under Parts I. 
and II., Fart III., and Part IV., are diverse, 
the mode of procedure and of enforcing 
a penalty under section 2 of the Amending 
Act must be sought under the general law, 
and not under section G3 of the Police 
Oifences Act, which is inapplicable. A dis- 
tress warrant should issue, and a return to 
that warrant of default of distress should 
be made before imprisonment can be 
awarded. This docs not render the 
Amending Act inoperative. The manner in 
which an attempt has been made to carry it 
out has failed. The conviction is therefore 
bad. Conviction quashed, with costs. 

Mr. C. A. Smyth said that there were 19 
other similar cases, and he asked for costs in 
alL The prosecutor refused to allow the 
result of one case to decide the others, but 
hod insisted on each defendant entering 
into separate recognisances, and on having 
a cose stated as to each defendant. At^he 
General Sessions, too, costs had been 
awarded against each defendant 

The Court quashed the conviction in each 
case, with costs. 

Attorneys : Shea for the appellants ; Gur- 
ner for the respondents. 



HIOBITT APPELLANT, SUN QUARTZ-MININO 
COMPANY RE.SP0NDENT«i 

MiniNff CoiMjfanies Act, A% 228, tect. 311— 
Neetings of comjmHy — Proxiv* can not he 
ystfd unletM authorlned hy the rules — A 
meeting of itunffieient thareholdcn tontaJte 
rules, cannot make rults authoruiHg the use 
of proxies and then at the same meeting use 
proxies to make tkemselres svfficient in 
number and value — Rules made at such 
meeting invalid, and shareholder executing 
the deed containing them is not hound hy 
them if the other shareholders have not 
executed it — Calls made by directors elected 
at such meeting cannot be enforced. 

Mr. Yillcncuve Smith for the npixsllont ; 

Mr. Quinlan and Mr. Williams for respondent 

Appeal from County Court, Melbourne. 

Septehbeb 16, 1873. 



The Court gave judgment as follows :— 

Mr. Justice Bakuy.— This was an appeal 
from tlie judgment of the County Court in a 
plaint for colls. The case as originally stated 
mm not in a form which enabled the Court 
to arrive at any decision as to the validity of 
the election of the directors, but during the 
argument tlie parties, ut the suggestion of 
the Court, amended the cose by incorporating 
Into it a clause from the rules of the com- 
pany. That clause (No. 20) provides '* that 
a board of directors, consisting of five share- 
holders, shall be elected at the first meeting 
of the company, to be held in April, one thou- 
■and eight hundred and sixty-nine, and shall 
continue to hold office till the annual meet- 
ing, to be held in the month of January, 
one thousand eight hundred and seventy, 
when two of the said directors shall retire, as 
agreed by the members of the board amongst 
themselves." The case states that the di- 
rectors were aiipointed by the deed, which is 
dated the 21st April, 18G0. and which was 
adopted at a "special" meeting held on that 
day, and the first meeting was held in ac- 
cordance with the provisions O; the deed. It 
does not appear that there was more than 
one meeting in April, and it is, therefore, 
difficult to understand how the meeting 
which made the rules could by any possibility 
be a meeting in accordance with them, iims- 
much as when the meeting began the 
rules were not in existence. But what- 
ever difficulty may arise from that state- 
ment, it is clear that the meeting which 
made the rules, if it were improperly con- 
stituted for the purpose of making them, 
could not proceed to elect directors merely 
because it happened to he composed of per- 
sons who, if the rules had been legally 
mode, would hare been comi>etcnt to elect 
The Act No. 228, section 39, empowers *'a 
majority in number and value of the share- 
holders," to make rules. There were 37 
shareholders, of whom eight only were 
present in person when the rules were 
made. These eight persons, with the 
assistance of 13 others who were present 
only by proxies, made rules authorising the 
use of proxies, and then (at the same meet- 
ing, apparently) proceeded to exercise the 
power thus conferred. It was not competent 
to these persons to vote by proxy in 
making the rules. Proxies cannot be 
used until they are allowed by the rules 
(1 Lindley on Partnerahip, (2d. ed.) 5(U) ; and 
had it not been for the power conferred by 
the act upon a majority in number and 
value, the consent of all would have Ijeen 
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recioired, as no partner or shareholder can 
have a rule forced upon him a^inst liin ivill 
(Keene's Kxecutors' Cose, 3 De G. Mac. k 
G., 272). The rules were therefore invalid, 
and this Court has already decided that the 
defendant's execution of the deed containing 
them, where, as in the present instance, the 
other shareholders have not executed, does 
not give them validity, even as against him 
{Baliarat^ «(«., Oold-mihing CoMpanu v, Clte- 
land, 1 Vict Uep., L. 183). The conse<iuence 
is, that there was no outhority to 
make the calls {Haujhetiek Coal Company r, 
Teaffue^ 5 II. k N., 151). The appeal must, 
therefore, lie allowed, and judgment entered 
for the defendant below, the costs of the- 
action and of tliis appeal to be paid by the 
plaintiffs. 

Attorneys : Godfrey for npi)ollant ; Farmer 
for rcsix>udcut. 



BUI8S0N V. WARBUKTON. 

jHwlrcnrtf — In tcreolon ial com Ittf — 0*ntntet 
made ahtintd to he iterformrd ahtoad — Plea 
to breach^ intoiccncy of defcMdanft tah 
tator tM another eoloMif^ -Hrhcre he nrat at 
the time " resident *' — Held had on demur- 
rer ^ oi the testator hud not ha domicil in 
inch colony — Salvage recocerahle finder 
common count — £xecutor liahle without 
production of yrohate; proof of acting a» 
Much iuficicnt, 

8ee report of argument, ante, p. 45. 

Mr. VilleneuTe Smith and Mr. Casey for 
the plaintiff ; Dr. Madden and Mr. Box for 
the defendant 

ThJ9 WM an action for money payable by 
the defendant (as executrix of Thomas War- 
burton) to the plaintiff for work done and 
materials provided liy the plaintiff for 
Thomas Warburton at his request, in 
and altout the saving of the scliooner 
Margaret Chcssell, Iielon^ini; to the said 
Thomas Warburton, from loss and destruc- 
tion by the iierils and dangers of the seas and 
otherwise, and for money due on an account 
stated. Pleas— first, that defendant was not 
executrix ; second, never indebted ; and 
thirdly, tliat Buisson liefore the suit, and 
being at the time resident in New South 
Wales, filed his schedule in the Insolvent 
Court of New South Wales under the Acts in 
force in that * colony, and his estate was 
vested in an oflicial assignee. The plea waS 
a long one, reciting the provisions of the Acts 



in force in New South Wales. This plea was 
demurred to, on the ground that it did not 
show that the person named as commissioner 
of insolvent estates in New South Wales was 
duly appointed, authorised, or empowered to 
accept the itetition of the plaintiff for the 
surrender of his estate or to order the estate 
to be sequestrated ; nor did the plea show 
that the iierson named as the oflicial assignee 
of plaintiffs estate was ever apiK>inted ofKcial 
assii!iiee by a ijerson hanng conqietent au- 
thority in that behalf. The plaintiff also 
joined issue on the plea. The case was 
hean.1 before Mr. Justice Williams in March 
lost, and a verdict was given for the plaintiff. 
Defendant sulmerjuently moved the Court to 
enter a nonsuit or a verdict for defendant 
The denmrrer to the third plea was argued at 
the same time. 

Tlie Court now gave judgment. 

Mr. Justice Uauuv.— Tliis was an action 
on the money counts, to which the defendant 
pleaded a pica of the plaintilfs insolvency, 
under the insolvent Acts of New South 
Wales, some of which were formerly in foiee 
in this colony, alleging that, at the time of 
presenting his iietition, the plaintiff was 
*' resident'* in New South Wales. To this 
plea there was a denmn-er, on the ground 
that the chief commissioner was not shown 
to have been duly apiwinted, or authorised 
and enqjowered to accept the surrender, or to 
order the estate to !« sequestrated. Kefer- 
ence to the plea shows that the Act of New 
South Wales, 25th Vic, No. 8, sect 4. confers 
on the chief conniiissioner of insolvent 
estates sitting in insolvency all the iwwers 
and jurisdiction then vested in and exercised 
by the Supreme Court, or any judge thereof, in 
or in resiiect of the sequestration of estates. 
It is not necessary to express an opinion as 
to whether the api)ointment of the chief 
commissioner or of the ofKcial assignee 
should be set out at length, Iiecause we are 
of opinion that on other substantial grounds 
the plea is bad. The comity which obtains 
among nations is extended to the colonies 
by the courts of the United Kingdom 
(PhiUipH V. Eurt, L.K. 4 Q.H. 225), and the 
like comity must be extended by one 
colony to another (Okum r. Keogh, Argue 
Sept 3. 18G7). But does tliis plea show any- 
thing which the comity of nations can adopt? 
New South Wales was not the place of 
contract, nor the place where the con- 
tract was to be performed. A dis- 
chaige there under the insolvent laws^ 
though it might lie recognised in that 
colony, wotild not be considered elsewhere as 
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a diicharge of rach contract {Smith v. Bu- 
tkanan, 1 East 6; Lewia r. Oice», 4 B. & Aid., 
664; Bartlev v. Nodtfet, 1 B. & S., 375). It 
was, however, contended that personal pro- 
perl^ ahroad could pass under the seques- 
tration because the insolvent was "re- 
sident" in New South Wales. The same 
argument was used in BartUy v, Iloikfes 
wlien Blackburn, J., interposed, saying it is 
not " the place of ' domicil ' of either of the 
parties." In Storty^a Conflict of Laws (b. 
404) it is laid down that personal property as 
to its disposition is subject to the law which 
governs the person of the owner, that is tc 
say, it is subject to the law of his '* domicil ;' 
and in s. 405, that in cases of intestacy it is 
presumed to be the intent of the intestate 
that movables which by fiction of law have 
no locality independent of his person, should 
be brought home and distributed according 
to tlie Uw of his " doniidl ;" and that it is 
equally to be presumed as the understanding 
of the commercial world, that the bankrupt's 
effects should follow his person, and be dis- 
tributed in the place of his "domicil." The 
learned author proceeds in the same section 
to say that great inconveniences would 
follow from a different proceeding. Different 
commissions might issue in different coun- 
tries and have concurrent jurisdiction, aimul 
et sewel, in different countries, and that it 
would thus be in the power of the bankrupt 
to throw his property under either commis- 
sion at pleasure. In Smith r, Buchanan, 
already referred to. Lord Ken yon said :— " It 
is true that we so far give effect to 
foreign laws of bankruptcy as that as- 
signees are permitted to sue here for debts 
due to the bankrupt estates, but that 
is because the right to personal property 
must be governed by the laws of that 
country where the owner is ' domiciled.* " 
Accordingly, where the contest was between 
the assignees under a South Australian in- 
solvency and the executors under an English 
probate, the Ck>urt of Chancery directed an 
inquiry as to the "domicil" (ex parte Blith- 
flias, L. R., 2 Eq., 23.) The definition of 
"domicil" given by Lord Wensleydale in 
Whkkerv. Hume, 7 H.L., 1G4. is "habitation 
in a place with the intention of remaining 
there for ever, unless some circumstances 
should occur to alter the intention." The 
mere expression of "residence" omits all ques- 
tion of the intention, and is therefore not equi- 
Talent to "domicil." LordWestbury gave 
a learned exposition oi the law of domi- 
cile in Udney v, Udney (L.K., 1 H.L. Sc 

Sbptsmbeb 16^ 1873. 



Cbs. 458), and in WiUon o. WUaon, L.K., 
S Pro. M. and Div. 443, the judge 
ordinary says :— " I adopt the language of 
Lord Westbury in Udney v, Udney, Domicile 
of choice is a conclusion or inference which 
the law derives from the fact of a man fixing 
Tolnntarily his sole or chief residence in a 
particular place, with an intention of con- 
tinuing to reside there for an unlimited time. 
This is a description of the circumstances 
which create or constitute a domicile, and 
not a definition of the term. There must be 
a residence freely chosen, and not prescribed 
or dictated by sny external necessity, such as 
tbs duties of office, the demands of cre- 
ditors, or the relief from illness; and 
it must be residence fixed not for a 
limited time, period, or particular pur- 
pose, but general and indefinite in its future 
contemplation. It is true that residence, 
originally temporary, or intended for a 
limited period, may aftemvards become gene- 
ral and unlimited, and in such a case, so soon 
as the change of purposs or animus manendi 
can be inferred, the fact of domicile is esta- 
blished." If a man is not domiciled in a 
country, a statutory assignment under the 
laws of that country does not pass debts 
which are nvllius loci Under these cir- 
cumstances the plaintiff*s title is not 
divested, so that there will be judg- 
ment for him on this demurrer. There 
was also a rule obtained to enter a 
nonsuit or a verdict for the defendant on 
the last plea. The arguments on this rule 
and on the demurrer took place at the same 
time. It was contended in support of the 
rule that an action would not lie for salvage, 
and that there was no proper proof that the 
defendant was executrix, inasmuch as it 
appeared that there was a probate which was 
not produced. As regards the first objection 
the answer is simple. The count for salvage 
is " for goods saved for and delivered to the 
defendant," without alleging any request 
In this case it is the common count for work 
and labour, stating a request and unneces- 
sarily superadding a description of the 
nature of the work and labour. We think 
there is evidence of a contract. When the 
plaintiff saw the testator they had a con- 
versation alx>ut what had occurred. The 
plaintiff asked for and obtained pay- 
ment of £10 or £15 for a IxMit and 
the men. He also spoke about his 
own "claim," and the testator said he " would 
settle that himself." This, we think, is sufil- 
cient evidence of ratification to be submit- 
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ted to a jury (Cooper v, Martm, 4 East 76). 
As regards the non-production of the pro- 
bate, we are of opinion that it was unneces- 
sary. If an action is brought against an 
administrator he is very rarely sued as such. 
"The plaintiff (says Parke, B., in ScoU v. 
Wedhke, 7 Q.B., 772) usuaUy, if well ad- 
vised, declares against the defendant as 
executor.'* The issue is supported by proof 
of acts from which the grant of probate may 
be inferred. It is not negatived by the pro- 
duction of letters of administration, and 
certainly could not be contradicted by pro- 
duction of a proba^ in which the defendant 
was named as executor ; whether it would be 
so negatived if the defendant were not 
named in it, is a matter which we 
need not at present decide. There is 
nothing to show who is named in 
the probate as executor. The rule will 
therefore be absolute, but without costs, to 
enter tlie verdict for the defendant on the 
last plea. 

The effect of this judgment is that the 
verdict for the plaintiff stands; the de- 
murrer to the third plea is allowed, and the 
plea is held bad, bat as on the question of 
fact whether plaintiff's estate was seques- 
trated or not, a verdict is entered for de- 
fendant 

Attorneys; Kidston for the plaintiff; 
Madden for defendant. 

[Since this case was argued, the report of 
an English case before Lord Justice James, 
re David$on*i Settlement^ L R., 16 Sq. 888 ; 
42 L.J., Ch. 847, has arrived. It is said to 
clash with the jndgmeot here. In that case 
it was held that the domicil of the insolvent 
was immaterial — the assignees were en- 
titled to tbe fund. But in that esse the 
contest was between the assignees of the 
estate of the deceased insolvent (who be- 
came insolvent on his own petition in 
Queensland) and the administrator (in Eng- 
land), and it was held that neither the repre- 
sentative nor the next of kin could have any 
rights until payment of all the debts. Hd, 
A.J.R.] _______ 

WiONEsoAY, Sept. 10. 

CLENDINNINO V. QARRICK. 

J^ectment hy truatees of liniUUng Society — 
Certificate of title to thetn personally, e^f' 
Jicient to sttjfjfort action. 
Rule nisi to enter verdict for defendant 



Mr. M'Dermott showed cause; Mr. 
Rainey and Mr. Cock moved the rule abso- 
lute. 

The action was one of ejectment, brought 
by Messrs. Clendinning, Anderson, and 
Cameron, who were described in the writ as 
trustees of the Ballarat Permanent Building 
Society. A verdict was given for the plaintiff, 
but leave was reserved for the defendant to 
move to set this aside. There were several 
points reserved, but only one was pressed by 
the defendant The plaintiffs produced a 
certiiicate of title, from which it appeared 
that they were entitled to the land. The cer- 
tificate was given to them in their personal 
capacity, the Transfer of Land Statute taking 
no notice of trusts. It was contended for the 
defence that as the certificate showed the plain- 
tiffs were entitled to the property in their per- 
sonal capacity, they could not sue as trustees. 
By sueing as trustees they really represented 
that the property belonged to the society, 
sec. IG of the Friendly Societies Statute vest- 
ing all property, real and personal, in the 
trustees. The plaintiffs submitted that the 
statement about their being trustees was 
mere matter of description, and it might be 
struck out if necessary, without affecting 
the case. 

Mr. Justice Barry said that the question 
was whether the plaintiffs had made out that 
the legal estate was vested in them. The evi- 
dence of title was a certificate under the Trans- 
fer of Land Statute naming as proprietors 
of the land the three persons who were plain- 
tiffs in the action. The Act took no notice of 
trusts, and it was immaterial, so far as the 
defendant was concerned, whether the plain- 
tiffs were trustees or executors, or whether 
they occupied any other representative 
character. Even if they were trustees for the 
defendant himself, they might turn him out 
in an action of ejectment 

Rule to enter a verdict for defendant dis- 
charged. 

Attorneys : Plummer (for Mann) for 
plaintiff ; Fitzgerald for defendant 

Thursday, Sept. 1L 
tbi qubsv v. the attorn et-oeniral, btubt, 

▲no others ex parte johnston. 
Certiorari to military court — Order agaimt 
respondents personally for costs of quashing^ 
not disturbedf respondents not haviny ap* 
peared in answer. 

In this case the Court had quashed, with 
costs, an order made by a military court by 
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which Lieutenant Johnston, of the Naral 
Keserve, was fined £20, and dismissed the 
service, for misconduct us an olHcer. 

Mr. Billing, on behalf of the i'e8])ondents, 
asked tlie Court to vary their judgment so 
far as to strike out tlie luxrt relating to costs. 
He submitted that costs on^dit not to be 
given against the members of the Court. 

The CouuT held that it ou^ht not to re- 
open the question, as the re8]K>ndents did 
not api)ear in answer to the motion to quash 
the order. Besides, it was not likely that 
the members of the Court would have to iiay 
the costs personally. 

Attorney : Gurner for rcsix)ndcut. 

Fbid.vv, Seit. 12. 

WIHEWOULD V. KEUU. 

JSmhrtHd and Hr'tfe—Mtirnvd ]\'ohu'n'm Pro- 
pert if Act, ^'v, :J8I, i«/T^ n^Attorhrt/t 
eoits incur/'rd hy a irifv linng tejtarate 
from her hunhnnd, in rrttiitting proertdinfj» 
hy hvfhundfor jWMeMwn of the ehihlren, 
are not ^' Hn'e»tarie»* for hrh'trh the hu$- 
band M liahle^Xor vudcr thv above Act 
froHld he he liuhlr in any ctine fc/itre the 
frife hud sejfanttc iucome, thouyh very 
ituaU, finder a tettlcmcHt not iUunory. 

Kule nitti to enter a verdict for defendant. 

Mr. Iliginbotham and Mr. Lawes in sup> 
port of the i-ule; Mr. AVrixon and Mr. 
Dwyer showed cause. 

The action was on an attorney's bill of 
coats, for legal services rendered to the de- 
fendant's wife. It was contended lor the 
defendant, first, that as the debt was not 
incurred for necessaries, he was not liable, 
and, secondly, that as the wife had proi)erty 
settled ui)on lier the husband was not liable. 

Mr. Justice Bakky said that the foirts were 
that in the month of December, 1870, the 
defendant and his wife, owing to the exist- 
ence of matrimonial dilTerenccs, separated. 
They were aftcmi-ards reconciled, and in 
February, 1871, the wife returned to her lius* 
band, and a iK>st-nnptial settlement was 
made, by which an allowance was settled on 
the wife. Mr. and Mrs. Kerr cohabited 
together till February, 1872. wlien the wife 
again left her husltand, and took her three 
children with her. The eldest child was oged 
about 15, the youngest two. In August, 
1872, the husband obtained a writ of hahean 
corpus, directing; the wife to bring up 

Septxmbsb 23, 1873. 



the children, with the view of their 
being handed over to his custody. 
The wife, as might be supiKwed, was 
unable to conduct the proceed ings necessary 
for her defence, and employed the plaintifl's 
as her legal udvirters. The result of the ap- 
plication was that the two yount-'cr children 
were restored to the fat her, and the eldest 
iras allowed to select her own home. The 
plaintilVs now sued the husltand for the costs 
incurred in defence of the wife. There were 
two questions—first, was legal advice a ne- 
cessary? second, if it was, should the husband 
pay for it? There wei'e numerous charges 
brought ogainst the husliand and counter 
charges against the wife. Some of the 
charges against the wife were of a very grave 
character ; she was accused of intemperance, 
▼iolence of temper, cruelty to her husltand, 
and it did seem reasonable that she should 
be allowed an opportunity to defend herself 
l>eyond merely maKuig a commonplace return 
to the writ of habeas corpus. In those cases 
the Court had a difficult duty to i)erform- it 
had to decide to which of the parents 
the children should go. The law of 
the land, as well as the law of na- 
ture, gave the custody of the children 
to the father, unless there were si>ccial 
circumstances to justify a deimrture f rom the 
usual rule, unless there were recriminatory 
charges made which would i)ersuade the 
judge that the father was an improper i)erson 
to have the custody of the children. A 
lengthy defence was made for the wife, and 
the ciuestion arose whether proi)er inquiries 
were made by the solicitors Mho undcitouk 
the defence before proceeding with it The 
affidavits filed on behalf of the wife were 
very voluminous, and there appeared to be 
unusiml and unnecessary accounts of the 
matters set up for the defence. That, how- 
ever, would only affect the amount of the 
costs ; and it did not appear that there were 
any charges that cou)d be struck out alto- 
gether. The result of the proceeding was 
that two of the children were returned to the 
father, and one allowed to remain with the 
mother. So that the result was not conclu- 
sively in favour of either party— the husband 
did not succeed hi all that he sought, but he dii 
not altogether fail. The question then 
arises, were these expenses "necessaries" 
for which the husl>and was liable. If they 
were, tliey must be held so as arising from 
the implied agency of a wife to contract debt« 
as against her luisband. The wife's powei 
to bind a husband for necessaries varied 
according as she was living witli him or aiiart 
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from biiu. if living with Ler LusUaud, slic 
Lad greater autborily to contract debts for 
bim tbau if slic was living ai>art. W'hcu 
living togetber, it wus assumed tbuc be con- 
sented to ber giving orders fur tbings suit- 
able to ber station in life, and tbat be ratiiied 
ber order after it was given. If tbe wife was 
living seitaiatcd frum ber busband a dilicrcnt 
rule prevailed. Sbe could tbcn only bind 
bim for necessaries. Dut even bere, again, 
auotlier rule came into force, deitendingon 
wbetber sbe bad a separate maintenance or 
not If sbe bad no separate mauitenauce, sbe 
could contract fur necessaries suitable to tbe 
rank in life of tbe paities. If tbcre was a 
sepaiate maintenance, tbe wife bad no ix>wer 
to bind ber busl>and at all. - If tbe iiarties 
agreed to a ceruiin sum to wbicb she was to 
restrict ber expenses, it was binding on botb, 
and tbe busliand was not liable for anytbing 
beyond it. Section 18 of tbe Married 
Woman's l*roi)erty Act, No. 384, enacted tbat 
'* every man-ied woman baving proiierty for 
ber separate use sball be considered as a 
/tme nolCt for tbe purixwes of contract and 
wrongs, and injuries, and suing and lieing 
sued in any civil proteedings, and ber bus- 
band sball not be liable in respect of any en- 
gagement or contract sbe may have entered 
into, or for any wrongful act or omission by 
ber, or for any loss sbe may incur as plaintiff 
or defendant, and no busband sball, by rea- 
son of tbe marriage, be liable in damages for 
any wrong committed by his wife." Tbat 
seemed to contemplate tbat where a married 
woman had pro^ierty for ber own use, the 
rule did not apply that she was agent for 
the husband. Sbe was supposed to have 
sufficient income of her own. In this case 
Mrs. Kerr bad a separate income ; sbe en- 
tered into the contract with tbe plaintifi'a as 
a/fmc note, sbe did not profess to bind her 
husband, and sbe was liable to be sued upon 
it. Tbe busband could not be liable on such 
a contract The settlement upon her was 
not an illusory one. As the hnsbond was 
not liable for the exijenses, tbe verdict 
entered into for tbe pkuntilf must be set 
aside, and a verdict entered for defendant 

Uule absolute to enter a verdict for de- 
fendant 

Attorneys : riaiuti/T in person : Crisp, 
Lewis and Wilks fur defendant. 



TllUttSDAY, Sei»t. 1L 
SITTINU;i IX EQUITY. 

(Before bis Honour Mr. Justice Moleswortb.) 



WARE V. WARE. 

Practice U vqnity^Stvp order in adminU' 
ttat'iOH Mu'it, aya'iHit payment of arreart 
ofdoHctr and dhttibutire share of wldom 
admi Hint rat ri^f to truttecM of her marriage 
McttlemeHt, reluetantly graHtrd where 
decree of Vrinj ( 'ohhcU oh ujtjH'al, directed 
that the ap2*lieuHtM wight apply in the 
tail for jjay meat oat of her share, 

^>cc previous procccdiugs, antct p. 102. 

Mr. Lawcs mid Mr. Webb for the appli- 
cants ; Mr. Dc Vcrdou tor the trustees. 

in this case the London Chartered Bank 
api)lied for a stop order to pi-event tbe pay- 
ment to ti-ustees of tbe estate of the late Mis. 
Aitken of 115,000, part of tbe property to 
wbicb sbe was entitled as widow of her first 
busband, Mr. J. G. Ware. 

Ilis UoNOL'K said,— This is a motion by 
the London Chartered Usiiik for a stop order. 
Mr. Jeremiah George Waire died intestate, 
leaving lart^e property. His widow, before 
ber marriage with Mr. Aitken, settled her 
right to dower, what might be due at ber 
death and share of personalty, vesting them 
in trustees ; as to tbe dower and £15,000 of 
tbe iiersonaliy in tbe events which have 
occurred, for ber i>ersonal representatives, tbe 
rest of ber distributive sbaie otherwise. She 
has died, by will appointing executors, giving 
legacies, and the rest to her children. The 
London Chartered Bank lias obtained a decree 
of tbe Judicial Committee of the Privy Council, 
declaring it entitled to a lien on tbe dower 
arrears, and £15,000 for an overdraft 
The course of payment, if there were no 
cause, should be— tbe heir of J. G. Ware 
should pay arrears of dower, his per- 
soiuil representative should i)ay the distri- 
butive share to tbe trustees of the settlement ; 
tbe trustees of the settlement should pay 
tbe arrears of tbe dower, and £15,000 to the 
personal representative of Mrs. Aitken, and 
tbe iiei-sonal representative pay tbe London 
Chartered Bonk and creditors of Mrs. Aitken, 
then her legacies. Tbe cause of Wart v, 
h'are^ &c., is for tbe administration of the 
trusts of tbe will of J. G. Ware, not the 
trusts of Mrs. Aitken's settlement or will ; 
and tbe Comt, taking the place of the heir 
and the executors, should, I think, pay the 
trustees of tbe settlement, leaving them to 
perform their duties. An application for a 
stop order was made in these causes by the 
mortgagee of a legatee of Mrs. Aitken (1 Vic 
K., Kq. 1 ; 1 A.J. K. 3), which I refused, as 
being by the assignee of a person whom tho 
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Court would not pay. The present case 
is more favourable for the applicant, 
who should be paid in priority to a 
legatee, and has apparently the first 
charge on the settled property; besides, 
the amount of the dower and of the dis- 
tributive share is more ascertained, and the 
period of distribution in the cause nearer 
than at:the time of the former application. 
But still I should be disposed, but for the 
decree of the Appellate Court in London 
Chartered Bank v. Lempriere, aHte, p. 51, to 
adhere to the same principle. The Court is not 
to pay the persons who directly should pay the 
present applicant But the decree of the 
Appellate Court directs that if the bank 
is not paid in another manner, which in 
the result.it has not been, it may be at 
liberty to apply in the administration suit 
for payment out of Mrs. Aitken's distribntive 
share and arrears of dower. Having this 
intimation of the ofHnion of the appellate 
Court, I think I should make this stop order, 
which cannot do much harm. It is with 
some doubt I commence the system 
of stop orders. They were in use in 
England before 1853, but carried out 
by the accountant-general. The master 
in equity performs here similar duties. 
Those connected with stop orders are a new 
imposition upon him. Besides there are de- 
cisions in England making the priority of 
equitable assignments depend upon the 
priority of obtaining stop orders, instead of 
the priority of serving notice on trustees of a 
fund. This may lead to the necessity of 
makingsearches and inquiries, not heretofore 
thought of by persons dealing for such as- 
signments. The bank has admitted it should 
pay the costs of the trustees appearing upon 
the motion, which I direct I feel myself 
bound to act on an English practice, now 
first invoked here, with considerable appre- 
hension of inconvenient results, and think- 
ing it probable that they will lead to a rule 
abolishing it 

Solicitors : Davics and Campbell (for Har- 
wood) for the applicants ; Nutt and Blnke 
for the trustees. 



COURT OP INSOLVENCY. 

Thurhdat, Sept. 11. 
(Before his Honour Judge Noel.) 

RE ALEXANDER MILLER. 

Intolvency Statute 1871, yd, 379— i?w/d 6— 
Pre r ton » rolnntanj aeqitcitratton iti iehieh 

Btrr^HBfM 23| 1873. 



a certificate vf diwkarge had not yet been 
granted, it net a tttficient ground for 
negleeting to Jile a ichednle n:ithtn a nrek 
of a wheegytent cowpuUorjf ugneetration. 

This was a motion for the attachment of 
the insolvent, Alexander Miller, of Mel- 
bourne, late merchant, for not filing his 
schedule after his estate had been compnl- 
Borily sequestrated by the Supreme Court 
The compulsory sequestration was made bj 
the Supreme Court on the 19th June last, 
and the insolvent had not filed his schedule 
within one week of the sequestration, as he 
was required to do by the rules under the new 
Act Mr. Robert Walsh appeared in support 
of the motion for the petitioning credi- 
tors, and Mr. Turner for the insolvent 
The objection to the motion was cm 
the ground that Miller was already in- 
solvent under an order of the 26th October, 
1859, and that as he had not obtained a cer- 
tificate under that insolvency, the second 
order of sequestration was void. His Honour, 
however, decided against the objection. He 
said it was not correct to say that a second 
order of sequestration was void under all 
circumstances and for aJl purposes. In 
former times the chancellors had sometimes* 
refused to annul a second /at, the first being 
in operation. It had been decided at law by 
the Court of Common Pleas that an unoer- 
tificated bankrupt might acquire property, 
and hold it even against his assignees, if they 
had expressly or impliedly consented to spch 
property being in his order and disposition at 
the time of the subsequent bankruptcy ; and 
the decisions at law and in equity had been 
favourable to the equitable rights of creditors 
who had become creditors during the course 
of a trading permitted by assignees, or not 
interfered with by them. This sequestration 
was compulsory, and he was not prepared to 
say that simply because the insolvent did not 
get a discharge under a voluntary sequestra- 
tion the second order was void. There was 
also another point from which he must view 
the case, and that was, that if the second 
order was bad the insolvent must get rid of 
it in the prescribed manner before he 
could be allowed to say he was en- 
titled to disregard it Order made that 
the insolvent must file his schedule within 
three days, or a warrant of commitment 
would then issue. No costs were allowed, as 
his Honour did not think it a case calling for 

costs. 

Solicitors : Prendergast for the creditor ; 
Woolcott and Tamer for the insolvent. 
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CX)URT OF MINE& 

MOHDAT, Sm. S, 

(Befon hlfl Honour Mr. Jnttioe Motoworth, 
Chief Judge.) 

HOOKB V. BURKI. 

MMnff SUOute 1865, K0. S91, uet. 185— 
Plaint for forfeiture of claim \.nder hye^ 
law iuhsegnemt to taking it yp — Sattain- 
able if olffeetion not taken fty defendant 
hrfore feardenf if foifeityre aetnaUy in- 
eurred under kifO'laws applicable — ^ 
objection taken, it ironld be mljeet for 
amendment by nrarden, 

Mr. H'DermoU for the appeUaat; Mr. 
Chomley for the respondenti. 

Special coae from the Couit of Mines at 
Ararat 

Hia HovouB, in giTing Judgment, said,— 
Special coae from the learned Judge of the 
Court of Mines, Ararat By hje-laws of the 
mining district of Ararat, June 21, 1864, it 
wai provided, section 3, that not more than 
four days after a claim was taken posses si on 
of work must be commenced and continued 
thereon in a honA-JUle manner, with excep- 
tions. Sections 12, 13, 14, provided for sus- 
pensions. Section 20 provided that non- 
compliance with the provisions of 3, 12, 18, 
14, obtaining by fslse representatlona a 
certificate of suspension, or the non-re- 
sumption of work after suspension, should 
render the daim liable to forfeiture. 
The defendant, Mr. Burke, was registered 

for a claim under this bye-law, May 20, 1866. 
Other bye-laws have been since made ; one 
June 6, 1871, with provisions somewhat dif- 
ferent Section 137 provided that all claims 
left unworked seven consecutive days should 
be deemed abandoned, and any person first 
claiming to be put in possession should be en- 
titled to such daim. It has not been con* 
tended that this bye-law aflfected Burke. 
But Mr. Hook and others, by summons, July 
31, 1872, from a warden against Burke, sought 
to have it dedared "that Burke had 
forfeited his title to the daim regis- 
tered May 20, 1865^ by reason of having 
fsiled to work same for the space <rf 
seven consecutive days, in accordance 
with the bye-laws in force for the Ararat 
mining district, and that complainants were 
entitled to take p os s es si on of a described 



portion of the daim," and an order for pos- 
lession. This summons was all wrong 
according to any rules of pleading ; it did 
not show whidi of the several forfeitures for 
not working it was founded upon in the 
words, "failed to work;" and as to the 
words, "for the spsce of seven consecutive 
days," if they be deemed to narrow the mean- 
ing to forfeiture for not continuing work 
bond /Ide, they do not allege it, but state a 
fact whidi might be deemed evidence of it 
By the rules of pleading, the summons woidd 
be bad, as uncertain and argumentative. 
See 1 CkiUg Pleading, 7th edition, 260; 
Stephen on Pleading, 1st edition, 384; 
Camyn*eT)igeet Pleading, K. 3. It left doubt 
under what bye-law it was, butinadumqr 
way showed what the defendant's omission 
was. The Act No. 291, section 185, allows 
great latitude to summonses as to form and 
facilities of amendment When the coae. 
came before the warden, he decided for the 
complainants, and it does not appear 
from the coae that any objection to the 
form of the summons was taken before him, 
but the defendant appealed to the Judge of 
the diatrict court of minea. Before him ths 
respondent produced evidence that between 
the 17th and 24kh of July, indusive, no work 
was done, and he has sent me a special 
cose with a question— whethsr, upon the 
complaint as above set out and having 
regard to the language of the tqre-law Na 
1, section 137, June, 1871, as well as the 
language of the former tqre-law, the respon* 
dents sre entitled to prove a coae of for- 
feiture under ths bye-law June 21, 1861 I 
do not think that the bye-law 1871aireets 
thecase. The question, if a discontinuance for 
seven days is contrary to continuing to work 
bondjlde, should be dedded without re^ird to 
the subsequent rule. An objection to ths 
form of the summons before the warden 
might have been removed by amendment 
With some doubt I snswer— "Assuming 
that no objection was taken to the form of 
the summons before the warden, I think 
the respondents sre entitled to prove a case 
of forfeiture under the bye-law June, 1864, 
section 3, narrowed to the not working for 
ssven successive days, subject to the opinion 
of the learned Judge that a discontinuance 
for that time would cause a forfeiture under 
that section, and to any excuses undcor it 
which the appellantmayprove." The grounds 
of appeal may be material 

Solidtors : Lees for appellantj Preonrell 
for respondents. 
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SUPREME COURT. 
MoHDAY, Sift. 15. 

SimVOB IV BANCO, MICHAKL3CA8 TU3C. 

(Before their Honoars Mr. Justice Barry, Mr. 
Jnatice Willianis, and Mr. Jnatice Fellows.) 

THE QUUN V. DUKNE, BX PARTI THB OOLDXB 
FLBICB OLD CHUM COMPANY. 

ITtning Statute Amendment Act, Ao, 446, 
$eet. 23 — Reffttal of judge to ttate case, or 
to iutpeMdhis decree for the tcndaye, ^tr«t- 
tion in dltpvte being of fact and not of law 
—Certiorari refused. 

Role fiim for a eerUorari to bring up a Jndg- 
ment of the Court of Mines with the view of 
having it quashed. 

Mr. M'Dermott and Mr. Casey showed 
cause ; Mr. Webb in support of the rule. 

The Golden Fleece Qnarts-mining Com- 
pany saed in the Warden's Court the Golden 
Fleece Old Chnm for trespass. The warden 
decided in favour of the complainants, and 
defendants appealed to the Court of Mines. 
At the hearing before the Court of Mines the 
complainants relied upon the issue from the 
Crown of a lease to them of the ground in 
dispute. The defendants asserted that the 
ground had, before the grant of the lease, 
been taken up by Mr. T. T. BaiDie under 
miner's righ^ and that Baillie had 
assigned his interest to the Golden 
Fleece Old Chum Company, and it was there- 
fore submitted that the lease was void. The 
Judge decided against the appellants, and af- 
firmed the decision of the warden, with 
costs. The appellants asked that the deci- 
sion should not be xecorded, so as to enable 
them to apply to the chief Judge of the Court 
of Mines for an order directing him to state a 
case. By sec. 23 of the Amending Mining 
Statute of 1872, No. 446, it is enacted thatif a 
Judge or warden sliall refuse, upon applica- 
tion, to reserve a question of law for the 
opinion of the chief judge, no order shall 
be made in respect of any matter on which 
such special case shall have been applied 
for until after the expiration of 10 days from 
the day of such refusal, so as to enable an 
application to be made to the chief judge 
for an order requiring him to state 
a case. In the present instance the judge 
was asked to state a special case as to the 
effect of the defendants being in posses s ion 
under miners' rights before lie issue of the 
lease. He refused to do so, and made the 
order against the defendants. It was main- 
tained that such an order was bad ; and that 
it could not be made until after the expiry 

Beftkmbeb 23, 1873. 



of the 10 days mentioned in section 23. On 
the other hMid, it was said that the Judge 
had found, as a matter of fact, that defend- 
ants were not in possession under miners' 
rights before the issue of the lease, and 
therefore that there was no necessity to 
leserve any point of law. Moreover, since 
this rule had been obtained, an application 
had been made to the chief Judge for the order 
directing a special case to be stated, oiilf, p. 65. 
and he had refused it It was contended by 
Mr. Webb that the fact that the chief 
Judge had declined to make an order did 
not aifect the case. The Legislature evi- 
dently contemplated that no discretion 
should be left to the judge of the court of 
mines as to the making of a decree within the 
10 days. He was alisolutely prohibited from 
doing anything within the 10 dais, and any 

order he made must be bad. On the other 
hand, it was urged that this was a mere 
question of fact, on which the decision of the 
judge of ttie court of mines was final. 

Mr. Justice Barby said that there was no 
question of law involved. The question was 
whether the defendants, through Baillie, had 
any interest in the claim, and the judge held he 
had no interest No question of law could 
therefore arise on those facts. The rule would 
therefore be dischaiged. 

Rule niei for certiorari discharged. 

Attorneys : Prendergast (for Welch) for 
relators; Hornby for respondents. 



SIMSOK (OFPICIAL ASSIONXX) V. OUTHBIB. 

Ineolvenrg Statute 1871, No, 379, teeti, 58, 
66 — Inaction hg official auig nee to recover 
manege paid in fraudulent prrferenee, it 
is not neccaary toprote that no trustee has 
suffrnteded the assignee, or the sanction 
of a judge or of creditors to bringing the 
ortioM, 

Rule nin to enter a verdict for defendant, 
or for a new triaL 

2^[r. Ireland, Q.C., Dr. Mackay, and Mr. 
lAwen moved the rule absolute ; Mr. Higin- 
Iiothatii and Mr. Williams showed cause. 

The lil.iiiitifT was Mr. James Simson, offi- 
cial n88i;;tiee of the estate of James Middle- 
ton, of (.icelonj;, stock dealer ; the defendants 
were Jklessrs. Uatlirie and Bullock, cattle 
salesmen at (ieelcMig, and the action was 
brought to recover the proceeds of certain 
sheep and cattle belonging to Middleton's 
estate, but retained by the defendants in pay- 
ment of a debt he owed them. Middleton 
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was formerly a imrtner of the defendants, 
but he retired from the linn five years ago, 
and has since been carrying on business on 
his own aoconnt He was assisted by the 
defendants. In January last the defendants 
sold to him a number of sheep known as 
Gamperdown sheep^ for which he gave a bill 
for £606 6s., doe Srd March. There was 
another bill for £839 8s. coming due the 
same day, making in all £835 13s. Middle- 
ton was obliged to obtain from the defendants 
two cheques, for £775b to enable him to take 
np those bills. To secure repfiyment of these 
cheques Middleton gave a promissory-note 
on 1st March for £782 6s. Ml, due 4th ApriL 
On the Srd March defendants gave him a 
cheque for £957 178. 6d., for which he 
gavs a bill for £967 lOs., due 4th May. 
This acceptance purported to be signed 
by Thomas K. Bennett in favour of Mid- 
dleton. At this time Middleton had in 
his possession 3^632 sheep, which he had 
purchased from different salesmen at Bal- 
larat ; he had also 65 head of cattle, besides 
a number of the Gamperdown sheep he had 
bought from the defendants. None of the 
BaUarat sheep had been paid for. On the 5th 
March Middleton called on Guthrie and 
asked for a further advance of £600, but 
Guthrie refused to give it unless he got se- 
curity. Middleton then wrote thus :— '* Gee- 
long, 5th March, 1873. Messrs. Guthrie, 
Bullock, and Go. In consideration of your 
having given me an advance of £775^ I here- 
by place in your hands, for sale, 1,200 fat 
sheep from Gamperdown, the proceeds of 
wlUch an to recoup you for your advance as 
aforesaid ; and, in consideration of a further 
advance inade by you to me this day of £600, 
I also place in your hand 3,600 fat ewes for 
sale, proceeds to be held by you for liquida- 
tion of said advances and other balances." 
On Saturday, the 8th March, the defendants 
discovered that the acceptance purporting to 
be from Bennett was a foigery, and Mr. 
Guthrie asked for further security on account 
of it At this time Middleton bad taken 
laudanum, but he was well aware what ho 
was doing, and on the following Monday 
Middleton gave him this document, ante- 
dated to 5th March :— " In consideration of 
having received from you, on the 3rd inst, 
the sum of £1,000, 1 herelqr idace in your 
hands for sale 70 head of cattle, which I re- 
quest you to sell on Monday, 10th inst, in 
the yards, if not previously disposed of, and 
carry proceeds of same to my credit in 
account with you. I also give yon a lien on 



609 ewes as further security for the above and 
other advances, said ewes being of various 
brands, and now in charge of Donald Bucha- 
nan." Defendants sold the cattle and sheep, 
and applied the proceeds in reduction of their 
debt According to an account current from 
February 5, 1873, to the closing of the account, 
he was debited with £4,915 16s. 6d. Against 
this were proceeds of sheep and cattle sold, 
to the amount of £4,932 16s. Id., leaving a 
balance in favour of Middleton's. estate of 
£16 19s. 7d. Middleton voluntarily seques- 
trated his estate on the 18th March, and his 
assignee sought to set aside tlie assignment 
of the cattle and sheep to defendants as a 
fraudulent preference. The jury gave a ver- 
dict for plaintiff for £1.803 9b. 9d. It was 
sought to set this verdict aside. It was con- 
tended, first that there was no proof that 
no trustee had been appointed in the estate, 
and the assignee had only the estate vested 
in him till a trustee was appointed ; next 
that there was no proof that the assignee 
had obtained the sanction of a judge or of 
the creditors to bringing the action. In an- 
swer to this it was pointed out that by sec 
58 of tlie Insolvent Act the estate of an in- 
solvent was absolutely vested in the as- 
signee ; till a trustee was appointed the duty 
of looking after the estate devolved on the 
assignee, there being a provision, sec 66^ 
that with the sanction of a judge or the 
creditors at a meeting, the assignee might 
realise or take proceedings to recover any 
portion of the insolvent estate. It was urged 
for the plaintiff that if defendant'disputed his 
title to sue, he ought to have done so on the 
pleadings ; that the proviso as to the sanc- 
tion merely affected the costs of the assig- 
nee, whether he should lie reimbursed then 
out of the estate or not There was nopio- 
hibition against suing without the sanction 
of a judge or creditors. As to the fraudulent 
preference, that was essentially a question for 
the jury. The jury had found tliat the se- 
cond document was given with a view to pre- 
fer the defendants to other creditors, Middle- 
ton being at the time unable tc meet his en- 
gagements ; that it was not made in good 
faith and for valuable consideration ; that it 
was given voluntarily, and not under pres- 
sure ; and that it was with intent to defeat 
and delay the other creditors. They were of 
opinion, however, that the lien for £500 was 
bond Jidi. They were of opinion thai 
the transactions of 10th March were 
made to defeat the other creditors ; that the 
£600 would not have been advanced on 5th 
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Much of the mema of that date had not 
bam sicnad ; that the doeamant of the 6ih 
Marah waa aignad at tha inatanoa of Gathria, 
and that of the 10th Maieh waa made wholly 
with tha view to banaflt the defendanta. By 
■eo. 87aaoh aaeignmenta made with intent 
to defeat or delay ereditora were acta of in- 
adTanoy, and by aac. 09 all aneh conTeyancea 
and aarigmnenta wen dedaiad Toid aa 
acainat the aaiignee. If theaa aeeignmenta 
ware a frandnlent preference they were 
deariy Toid. On tha other hand, it waa 
anfamittad that to oonatitnte each aa- 
aignmenta frandnlent, they nraat be made 
q^ontanaooaly, and without prearaia. It 
waa abaord to eay there waa no 
preaaore here. Aa to the Ibit docament 
tha defendanta had poaitiyely lefuaed to 
make farther adyancea that were reqneated 
nnta they got it ; and aa to the lecond, 
Onthrie had demanded further lecurity when 
ha aacertained that Bennett'a bill waa a 
forgery. How, then, oonld it be said that the 
aadgnmenta were given TolnntarilyT The 
inding of the Jnry for the plaintiff waa 
dearly againat oTidence, and ooold not be 
aappcoied. The defendanta daimed a new 
trial on the groond that the achednle, with 
the dedaration of inadfenoy by Middleton, 
had been recdyed in endence, when they 
oonld not affect the defendaAta in any way. 

The OouBT ezpreaeed an opinion that the 
flnt two objectiona by the defendanta coold 
not be anatained— thoae, namdy, relating to 
the proof of appdntment of a tniatee, and 
the sanction of a Jndge to bringing the action. 
On tha other pointa Judgment waa leaerred. 

▲ttom^yi: Taylor and Buekland fbr 
plaintiff ; Dayiei and Cempbell (for Har- 
wood) lor defendanta. 

TuBBDAT, Sift. 10. 

VRB QUmr V. TBI BBm OF FTALOKO. 

ICandamua to $kire eauneU to pay fui for 
opeeial omHt — IMo for tmaUer amotmt 

. than iought^Chits novertheUu to aj^plU 
eamt, 

Thiawaaarula to oompd payment of the 
ooata of a maindamut. 

Mr. Higinbotham in aupport of the rule ; 
Dr. Mackay showed cauae. 

During laat term a mandamtu waa applied 
for to compd the diire of Pydong to pay Mr. 
W. Boyd £87, feea for a apedd audit of 
aooounta under the Shirea Statute. The 
Court had directed the mandamut, to go for 
£18 131., and the coata of the apidication for 
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wumiamu i ware now applied for. Dr. Mackay 
meed that the piopoaition to pay £18 lae. waa 
a ooiQproiniaa, and that no ooata ought to ba 
gfyan. 

The Court hdd that the applicant waa en- 
titled to hia ooati, and made the rule abao- 
lata. 

▲ttomiTB: Trdlopa and Wilmoth lor 
appUeant; Bejnee (lor Meade) lorraipon- 



A t iomoy^ Appr o p r ia tiom qfelimift moneys 

Bi up mi i o i frompracUooomtq^UeaUmqf 
Zmrn Jmiituio, tkmigh monoy kad ^oom 
rop mi d N o ooito whoro no poroon named 
ffi rnia a$ rotpouiNo in ovont ofitt hotng 

Thia waa a rule to atrike Jamea Scott off 
tha roll of attomeya of the oourt 

Mr. Wniiama in aupport of the rule ; Mr. 
Billing and Mr. Fullerton ahowed cauae. 

The grounda of the application were that 
Mr. Enoch Swindell gUTO Mr. Scott 
£16 to take up a bill of exchange, 
giye^ in payment for land. Inatead of pay- 
ing it, Mr. Scott applied it to hia own pur- 
posea. He aubaequently became inaolyent, 
but hia certificate waa refused, and on apped 
the refnsd waa confirmed, without coata. 
Subaequently Swindell took out a mle 
agdnat Scott to compd him to pay the 
money, and before the rule waa called 
on Mr. Scott pdd the amount The 
present mle waa then applied for on behalf 
of the Law Institute. It waa contended for 
Scott that he had not acted aa solidtor in tha 
matter, that he bad dready been auffidently 
puniahed under the Inaolyent Act, and it 
wodd be oppre^riye to punish him further. 

Mr. Justice Babbt sdd that it was the 
duty of the Court to protect suitors and see 
that persons whom they accredited did not 
defraud their dienta. Although the anm 
taken here waa a email one. yet the prindple 
waa the same if it were £15 or £1,000. Mr. 
Scott wodd be suspended from practice for 
two years. As no person had been named in 
the mle aa liable for coata in the eyent of the 
mle being diacharged, no coata would be 
given againat the respondent. 

Rule abaolute, without coata, to auspend 
Mr. Scott from practice for two yeara. 

Attorneys : Wm. Dayis for the rale ; God- 
win lor the respondent. 



247 



REPORTS.— Vol, IV. 



VM MOUHT AND MOBRIB. 

HabeM Corpus — PrUonen ennvietfd hy 
Omrt acting under Imperial Act, of Impe- 
rial offenee, eenteneed to penal servitude — 
Jietum to writ that priionen were de- 
tained in euttody ef Inspector- General of 
penal eetabliihments that they miyht 
undergo the eentenee, but not itating where 
they were confined, whether* in plaee ap* 
pointed hy Secretary of State, or detained 
pending direeticm/rom hin^^Eeturn had, 
andpriionerg diieharged. 
See argamentoQ the sentence, ante, pp. 1, 88. 
The priaonen Henry Clarke Mount and 
William Charles Morris, conyicted of the 
mansUughter of a South Sea islander on 
board the brig Carl, were brought up in the 
Sapreme Court yesterday on a writ of habeas 
corpus, with the new to an i4;>plication being 
made for their discharge. The writ was 
applied for on the ground that the prisoners 
were in illegal custody. The offence was 
one punishable under an Imperial act, which 
made oifenders tried in the colony liable to 
the same pains, penalties, and forfeitures as 
they would hare been subject to had they 
been tried in the Central Criminal Court in 
England. The prisoners were sentenced to 
16 yean' penal servitude, the Couit in giving 
Judgment in April last, on a special case 
reserred bf the Chief Justice, intimating 
that it seemed the execution of the 
ientenoe was a matter of Imperial duty, 
as the place in which the prisoners were to 
be oonfined depends on the directions of one 
of Her Ifajesty's principal Secretuies of 
State, under 16 and 17 Vict, cap. 90, sec. 6. 
The priaonen were removed ftiom the Md- 
bourne Qaol to Pentridge in Hay last, and 
since that time they had, according to the 
statements in their affidavit, on which the 
writ of habeas was granted, been kept in 
separate confinement, and at bard labour. 
The writ of habeas was directed to George 
Oliphant Duncan, inspector-general of penal 
establishments. The return to the writ 
was made by Mr. Duncan as follows:— "I, 
Geoige Oliphant Duncan, inspector-general 
of penal establishments in the colony of 
Victoria, do hereby certify and return, in 
obedience to this writ, that before the 
coming of the said writ to me, to wit on the 
15th day of April. 1873, I did take into cus- 
tody, and still retain in custody in gaol, the 
said Henry Clarke Mount and William 
Charles Morris, under and by virtue of a cer- 
tain sentence of the Supreme Court of 



general gaol delivery, holden at Melbourne 
on 19th December, 1872, delivered in open 
court, said court being then sitting, for a 
certain felony, that is to say, for man- 
slaughter on the high seas, whereof the said 
H. C. Mount and W. C. Morris had been by 
the said court then and there respectively 
tried and convicted, which sentence is that 
each of them, the said prisoners, shall be 
kept in penal servitude for the period of 15 
years. And I do further certify that the said 
H. C. Mount and W. C. Morris are now de- 
tained in my custody for the cause and to the 
end that tiiey may undergo the sentence 
aforesaid." 

Mr. Ireland, Q.a, with Mr. MTarland and 
Mr. Molesworth, appeared for the prisoners ; 
the Attorney-General and Mr. Adamsoi^^for 
Mr. Duncan. 

The return having been filed and read by 
the derk of the Conrt, 

The Attobkit-Gbviral submitted that the 
writ was informal, as it did not set out the 
rule of court by which it was granted. 

Mr. Justice Fsllows.— It is not necessary ; 
the writ is issued at common law and not 
under the statute of Charles II. 

The AnoBKiT-GgNiBAL.— It is endorsed as 
issued under the statute. 

Mr. Justice FsLL0W8.~That does not affect 
the question. 

Mr. laiLAND submitted that the return was 
bad. It did not mention the prison or gaol 
in which the prisoners were detained. The 
very point on which the writ was applied for 
wasevuded. 

The ATTOBKBT-GurgRAL.— Mr. Duncan is 
inspector of all gaols, and has charge of all 
gadls. 

Mr. Ibbland maintained that the point 
was glosed over by the return. He did not 
question the sentence of the Court, but he 
wanted to know where the prisoners were. In 
TheQueenv, Jfe/vtZ2e, I.Vict L. Times 209, a 
prisoner was chaiged with the murder of a 
warder while attempting to escape from 
custody on board one of the hulks. There 
to prove the legal detention the Crown proved 
the conviction of the prisoner and his sen- 
tence, and the warrant for his removal from 
one hulk to the other. But the Crown did 
not prove how he got on board the first hulk, 
and the Court for that reason held he was 
not guilty of murder. 

Mr. Justice FkLLOwa—If tbe Crown can 
show that any gaol is a proper place of de- 
tention it will do. 

Mr. Ibblabd wanted to know the gsoL 
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The ^tnm ought to Mt ont the «athoTity for 
the detention. 

Mr. Justice Fxllows.— That is another 
matter. 

Mr. Jnftace Babbt.— The return states a 
detention nnder a sentence of a Court 

Mr. Ibblahd.— But it did not show how 
Mr. Duncan got them. The sheriff might 
execute a man without any other war- 
rant than a sentence in open court ; but 
to change the custody of a man from the 
sheriff to another person required some sort 
of warrant In J?e^. v. Baeheior, 1 Perry and 
Davison, 519 (known as the Canadian Pri- 
soners Case), the gaol where the prisoner 
was detained was mentioned. It was stated 
that he was confined in a gaol in the borough 
oi Liverpool It was to meet such shifts as 
were used here that the Habeas Corpus Act 
was passed. The object was to prevent peo- 
ple being shifted out of the colony. For all 
that this return showed, the men might be 
detained in Norfolk Island. In all the cases 
that could be found in the books the place of 
detention was set out in the return. It was 
so in Beg. v. Suddia, 1 East, 306, where a 
soldier was sentenced by a military 
court at Gibraltar to transportation 
to Botany Bay. He was taken to England 
on the road, and was handed over to the 
governor of Her Majesty's garrison at Ports- 
mouth, and on the return to a habeas it was 
stated where he was detained. In the affi- 
davit on which the present writ was granted 
the prisoners made certain statements as to 
Mr. Duncan saying he had no warrant and 
that the warrant was at the Chief Secre- 
tary's office. 

The Attobkit-Gbviral.— You can't read 
the affidavits now ; you must refer to the re- 
turn only. 

Mr. Ibbland said surely the Crown was 
not afraid to say where they kept the men. 

Mr. Justice Fbllows.— They say they can 
keep them in any gaol in the colony. It is 
open to you to contend that they can't 

Mr. Ibblahd.— The return ought to state 
the prisoners are in some gaol sanctioned 
by the Secretary of State for the Colonies. 

Mr. Justice Babbt.— Well, you can still 
contend that on the return. 

Mr. Ireland then proceeded to contend 
that the prisoners were entitled to their dis- 
charge. They had been convicted under the 
Imperial Act 12 and 13 Vict, cap. 96, of man- 
slaughter on the high seas. By that Act 
provision was made for the trial in colonies 
of offences committed on the high seas ; and 
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sec. 2 enacted that if any person shall be 
convicted before any such court of any such 
offence, he shall be liable to and shall suffer 
the same pains, penalties, and forfeitures as 
by any law or laws now in force persons 
convicted of the same respectively would be 
subject and liable to in case such offence 
had been committed and were inquired of 
and tried in England. At the time the 
Act was passed the punishment for man- 
slaughter was four years' imprisonment 
or transportation. A subsequent Act substi- 
tuted penal servitude for transportation, and 
this Court had decided that the prisoners 
could not be sentenced to transportation but 
to penal servitude, and the Court had inti- 
mated that the carrying out of the sentence 
was to be in some place appointed by one of 
the principal Secretaries (^ State. It was not 
said now that the prisoners were undergoing 
their punishment in any such place, nor did 
it appear how they came into the custody of 
Mr. Duncan. When the prisoners were tried 
in this court they were in the custody of the 
sheriff, and not of the inspector-general; 
when they went back to the Melbourne 
Gaol after sentence they were still in 
the sheriff's custody; and if it was 
desired to remove them from that cus- 
tody there must be certain formalities 
complied with. The Gaols Act^ No. 219, 
sec. 28, empowered the sheriff by warrsnt 
under his hand to cause the removal of a 
prisoner from one gaol, under the charge of 
the sheriff, to another gaoL The statute was 
modified by the Act No. 397. Under that Act 
the inspector-general was to have charge, 
care, and direction of all gaols, and by sec. 7 
he had power by warrant under his hand to 
authorise the removal of a prisoner from one 
gaol to another. It was still material, how- 
ever, to consider the question in whose 
custody the prisoners were originally, for 
until they came into the inspector-general's 
he bad no power to remove them from one 
gaol to another. To do so it was necessary 
to have a warrant from the Governor. If, 
therefore, they came improperly into Mr. 
I>uncan*s custody, they were in illegal cus- 
tody, and if in attempting to make their 
escape they killed a man they would not be 
guilty of murder. By the original Gaols 
Act No. 219, sec. 8. the control of all gaols was 
given to the sheriff. Although the Act No. 
397 gave the charge of them to the inspector- 
general, yet by sec 5 it was provided 
that nothing herein contained shall deprive 
or relieve any sheriff of any right power. 
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duty, or liability Tested on or reposed in 
him nnder any statute, act, or common law, 
in respect of any person committed to or 
confined in any gaol, not being a prisoner 
nnder sentence for some indictable offence, 
or adjudication of imprisonment 

Mr. Justice Fellows.— That section only 
applies to civil cases, not to persons under 
sentence. 

Mr. IBXLAND.— The sheriff now can only 
remoTe persons not prisoners under sentence. 
Tht inspector-general had the power to 
remove after sentence, and after they came 
into his power. 

Mr. Justice Babbt.— Can he not remove a 
prisoner from the sheriff's custody. 

Mr. Ibxland submitted that he could not 
A man was not to be tossed about from one 
prison to another without a warrant There 
must be some warrant giving a man from the 
sheriff to the inspector-general 

Mr. Justice FiLLows.~It will be contended 
that under section 6 of No. 397, a prisoner 
remains in the custody of the sheriff till he 
is sentenced, and after sentence he is in 
custody of the inspector-generaL 

Mr. IBILAND.— There is no authority for 
that proposition. 

Mr. Justice Fellows.— I don't say there is. 
I only say that will probably be the argument 
on the other side. 

Mr. Justice Babbt.— Under that section, 
does not the prisoner the instant he is con> 
victed come under the custody of the inspect 
tor-general T 

Mr. Ibbland.— No ; because he goes back 
to the Melbonme GaoL 

Mr. Justice Babbt.— And that gaol is under 
the direction of the inspector-generaL 

Mr. Ibelahd.— Only as re^ffds prisoners 
undergoing their sentence. If a man is kept 
in that gaol and treated not as a convicted 
criminal, he cannot be said to be under sen- 
tence. 

Mr. Justice Babbt.— Would the sheriff be 
liable for allowing an escape after sentence T 

Mr. Ibelahd supposed that he would. 
Under sec. 27 of 219, the Governor could by 
warrant direct the removal of a prisoner 
from any one gaol in Victoria to any other 
gaol. Such a warrant ought to have been 
obtained here. Besides the case of Melville 
to which he had already referred, there were 
other cases showing the necessity for parti* 
cularity. In Heg. v. Bourdon, 2 C. and K;, 
S66, it was held that the production of ths 



assise calendar was not suf&cient evidence 
of the conviction— there must be a record of 
the conviction. In H. v. Antin)bu9t 6 G. and 
P., 784, an information was filed against the 
sheriff of Chester for not executing his ofRoe 
in carrying out a sentence of death, but 
it was held that he was not liable, 
as the sentence did not dkect the 
prisoner to be given to him mm the 
custody of another sheriff who held the 
prisoner. All this showed that wheie an 
officer did not have the custody of a prisoner 
from the commencement a mere sentence in 
court was not sufficient to Justify the deten- 
tion ; there must be a warrant to him. In 
the case of Beg, v, Brenan, 10 Q.B., 001, the 
prisoner had been convicted by a Jersey 
Court and sentenced to transportation. He 
was taken to England on the way to Van 
Diemen's Land ; and there the return made 
by the gaoler, who was directed by a writ of 
haheaa to bring up the body, set out wiUi 
great particularity the sentence in the 
Jersey court the fact that the prisoner 
was being taken to Van Diemen's Land, 
and that he was being detained in a cer- 
tain prison till he could be forwarded. 
Even there the place where the prisoner was 
detained was set out in the wanant though 
the question that was argued was as to the 
power of the Jersey Court to pass the sen- 
tence, a question which, of course, the 
Queen's Bench would not entertain. The 
same practice was followed in the ^-ft'^ft^*^" 
prisoners case, which he had already cited. 
He further contended that the sentence of 
the court should be legally carried out If, 
for instance, a sheriff was directed to hang a 
man, andheput him to death by beheading, it 
would be murder. For these reasons it was 
very material that the place of detention 
should be shown. Could it be said that if 
the Court directed a man to be imprisoned 
without hard labour, that he could be sent to 
Pentridge, and put in irons, and made to do 
hard labour. He also maintained that the 
return was bad in not setting out that the 
place where the prisoners were detained was 
a place appointed by one of the principal 
Secretaries of State. The Court had already 
expressed an opinion that it must be carried 
out in such a place. If the prisoners were 
detained now in Pentridge for the full 15 
years, at the end of that time they would stiU 
be liable to undexgo the punishment over 
again in some place appointed by the Secre- 
tary of State. It would be absurd to say that 
a man could be detained in gaol illegally, 
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and that he ooald get no redress. The habws 
€orpH9 was the grand bulurark of the liberties 
of England, and if the Act were not to be put 
in force where a man was kept in one 
kind of custody when he hod lieen sentenced 
to another, the Act would be useless. He 
maintained that Mr. Duncan was not the 
proper officer to carry out the sentence of 
penal servitude unless Pentridge were a 
place appointed for the purpose by the Secre- 
tary of State. And supposing the secretary 
did appoint Pentridge, was it to be tolerated 
that he should be allowed to do so ? Was 
this colony to be made a place for the Impe- 
rial Government to send its convicts to ? Was 
Victoria to become a convict depdt for Kng. 
land, and were our Ministers to act as turn- 
keys for Lord Kimberley? A more degrad- 
ing result could not be contemplated. And 
yet that must be the effect of this sentence. 
Without such an appointment the prisoners 
could not !« legally detained at Pent- 
ridge. To allow such an appointment would 
be to put this colony in a curious iKMition, 
and was not compatible with his notions of 
liberty and independence. If Pentridge were 
proclaimed a place where penal servitude 
could be carried out it would become an 
Imperial establishment, and its management 
would lie under Imperial control. And the 
curious part of it all would lie that we should 
be the authors of our own degradation. For 
all these reasons he submitted the prisonere 
were entitled to their discharge. 

Mr. M'Farlaxd followed on the same side, 
and contended that the return was insuffi- 
cient on three grounds— First, it did not 
appear that the prisoners were detained in 
any gaol within the meaning of the Gaols 
Statute ; second, that the inspector-general 
was not the person to have legal custody of 
them ; third, that the return was defective, 
as not setting out that the place where the 
prisoners were detained was a place ap< 
pointed for the purpose by the Secretary of 
State. The Gaols Act. No. 219. sec 3^ autho- 
rised the Governor to proclaim certain places 
as public gaols. It did not appear that the 
place where these persons were detained was 
proclaimed as a gaol by the governor. In the 
return it would appear that as first drawn up, 
it merely stated that Mr. Duncan detained 
the prisoners in his custody. The words " in 
gaol*' were subsequently interlined, but it 
did not appear that the gaol was a gaol 
within the meaning of the Act No. 219. The 
next point was that Mr. Duncan was not the 
person to have the custody of the prisoners 
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Section 8 of the Imperial Act put all gaols 
under the charge of the sheriff, and section 5 
of the Act No. 397 continued to the sheriff all 
the powers he possessed by statute or common 
law except as to prisoners under sentence. 
Sec. 4 of the latter Act gave the charge of 
gaols to the inspector-generaL Now, although 
the inspector-general might have charge of 
the gaols, it did not follow that he had the 
custody of the prisoners there. The insiiector- 
general might have charge of the pUice, and 
the sheriff might have tlie custody of the 
bodies. Indeed, as to some there was no 
doubt that the sheriff must have the custody, 
at in the case of debtors, or persons im- 
prisoned in default of bail Pending their 
trial these prisoners were in the custody of 
the sheriff. How did they get out of it, and 
fst into Mr. Duncan's ? Surely there must be 

some warrant or authority to justify the 
transfer. Of course, once there was some 
authority handing a prisoner over to Mr. 
Duncan, he could transfer him from one 
gaol to another. 

Mr. Justice Barry.— How can tlie sheriff 
get rid of a prisoner after sentence ? 

Mr. M'Farland.— By warrant from the 
Governor under section 27, directing the 
transfer from the sheriff to the inspector- 
general. 

Mr. Justice Fellows said that section 15 
of No. 219, which was unrepealed, enabled 
the sheriff or other person having charge of 
a gaol to set prisonera who were not sentenced 
to hard lalxmr to some work which was not 
severe. There was nothing said in tlie 
second Act about the custody of such pri- 
soners. 

Mr. Adamsox.— The inspector-general is 
now the officer in charge under that section. 

Mr. M'Farland said it was quite clear that 
the sheriff had the custody till after a pri- 
soner 1)egan to undergo his sentence. The 
sheriff must retain him after sentence till his 
punishment began. In all the English cases 
that could be found, the place where a prisoner 
was detained was stated in the writ 

Mr. Justice Barry.— This writ is directed 
to the inspector-general, who has control of 
all gaols, and who says that he detains the 
prisoners in a gaol. 

Mr. M'Farl.\nd.— But not in a gaol in 
Victoria. There was no doubt the return was 
very skilfully and cmkily worded to evade the 
real point in disimte, but he apprehended 
that the Court would not allow the Act to be 
evaded in that manner. The return was also 
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defective, as not showing that Mr. Dnncan 
detained the prisoners in a place appointed 
by the Secretary of State for the parpose. This 
was not an ordinary common law convic- 
tion ; it was a conviction under an Imperial 
statute, and the Court had already indicated 
in its judgment that the punishment must be 
carried out in a particular way— that it must 
be carried out in some place appointed under 
16 and 17 Vict, cap. 09. If it were alleged 
that the prisoners were merely detained till 
the sentence could be ultimately carried out 
under the Act, it would be a different matter, 
for the question would then arise whether 
tliey had been detained a reasonable time to 
allow the Secretary of State to make the 
appointment 

Mr. MoLBswoRTH briefly addressed the 
Court on the same points. 

The Attornet-Oekebal contended that 
the return was sufficient to justify the deten- 
tion of tlie prisoners. The first point in the 
order of history was that the prisoners never 
came properly into the custody of the inspec- 
tor-general. It was assumed that once 
they were in the custody of the sheriff 
there must be some warrant necessary to 
justify the change of custody. Now, he 
would not, of course, argue on the inconve- 
nience of maintaining such a proposition, 
because, if it were logically correct, effect 
must be given to it But it was an element 
that must not be lost sight of, for it was an 
objection that went to the legal custody of 
every person convicted in Her Majesty's 
gaol. It was not the practice to authorise 
the detention in gaol of any prisoners by 
any warrant whatever, beyond the sentence 
pronounced in open oonrt Ths moment 

sentence was pronounced, the gaoler as- 
sumed the custody, and carried out the 
judgment of the Court without further 
warrant But he did not admit that 
the prisoners ever were in the custody 
of the sheriff. In some cases express pro- 
vision was made for the sheriff having the 
custody of prisoners ; as, by sec. 906 of the 
Criminal Law and Practice Act the duty was 
expressly cast on the sheriff of carrying out 
the sentence of death. The inspector-general 
was the head of the penal establishments, 
and as such he had the custody of persons 
awaiting execution ; but the sheriff had the 
duty cast upon him of carrying out the sen- 
tence, and was, therefore, of course entitled 
to the possession of the body. By sect 6 
of the ActNo. 397 the Governor in Council was 
authorised to make regulations enabling 



sheriffs to exercise such powers as, con- 
sistently with the control given to the in- 
spector, they could exercise. It was said 
that sect 15 of the Act 297 was not repealed. 
But it was immaterial whether it was ex- 
pressly repealed or not as aec 8, on which 
it hinged, was repealed (that section giving 
the sheriff control of the gaols.) The care of 
all gaols was transferred from the sheriff 
to the inspector-general; and with the cars 
of tlie gaols, clearly the care and custody of 
the inmates went alsa Sec 5 of Na 807 
defined the duties of sheriffs in regard to 
gaols, but it excepted from his control 
prisoners under sentence. 

Mr. Justice Fellowh.— Do you say thai the 
slieriff can have no custody of any prisoner. 

The AnoRarBT-OEXERAL thought so. bat 
did not base his argument on that The 
inspector-general had the cnstody of all 
persons, except in very exceptional cases. 

Mr. Justice Fellows.— Who has the cus- 
tody of the debtors in prison ? 

The AnoRsrET-GEXERAL said that was an 
anomaly. On the equity side of the otmri, 
where a sheriff arrested a man under an 
attachment for debt there was always a 
formal application to turn the debtor over to 
the custody of the gaoler, who was merely 
the sgent of the inspector-generaL 

Mr. Justice Fellows.— T^e a common 
law case, where a man is detained in default 
of baiL 

The Attorxby-Gbneral.— The inspector- 
general is responsible for them in every case. 

Mr. Justice Barry.— Gould he hang a man? 

The Attorxey-CJeneral.— Na Section 306 
of the Criminal* Law and Practice Statute, 
casts that duty on the sheriff, but the in- 
spector-general would be liable for his escape. 
Section 4 of No. 397 gave the inspector-general 
charge of all gaols, and section 5 said that all 
prisoners under sentence were in his charge. 
If he had charge of the buildings, he must 
surely have charge of all the prisoners in 
them. Somebody must have charge ci 
them. 

Mr. Justice Wiluasis.— Surely we are not 
to allow prisoners to be detained in custody 
on a mere inference. 

The Attorkey-Gbxeual.— In many cases 
they were so held. He contended that the 
passing of sentence in open court was an 
authority for the detention of a prisoner; 
that the gaoler who then took him into cns- 
tody was merely the officer of the inspector- 
general, and being in the custody of the 
gaoler, he was in the custody of the inqp«c- 
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tor-generaL At a general rule, a writ of 
habea$ would not be after conviction at all ; 
the primary object of the statutory habeas 
referred to commitments and persons held to 
baU. 

Mr. Justice Fellows.— That is just the 
point here ; they say they are not held under 
■entence. 

The Attorniy-Genbbal said that the prac- 
tice was where a man was sentenced at a 
criminal sittings, for a gaoler who was the 
officer of the inspector-general to take the 
offender into custody, carry him away, and 
keep him till his sentence was performed— 
that was what was done here. He further 
submitted that no case could be found in 
which a prisoner had been brought up on 
habeas BXid discharged on a«uggestion that 
the sentence was not being properly carried 
out The cases dted were very peculiar ones. 
They were where sentences passed in one 
country were being carried out in another. 
It was so in the Channel Island case, the 
Canadian prisoners, and the soldier brought 
from Gibraltar. It was argued that a man 
was free the instant he came to England ; 
and so he would be if it were not for 
the sentence of the court directing 
his punishment With all due defer- 
ence, he thought the decision in Bej/. 
V. Melvitte a very doubtful one. It would 
appear to have been based on the fact that 
the Crown had attempted to prove too much. 
Had they rested content witli proving Mel- 
ville had received a legal sentence it might 
have been sufficient Uut they went f urtlier, 
and tried to show that he was transferred 
from onehnlk to another, withoutshowuighow 
he came to the first In the Canadian priso- 
ners case the view taken by the Queen's Bench 
was that if it were shown the prisoners were 
detained under tlie sentence of a compe- 
tent court they would not inquire further. 
They would not inquire into the propriety of 
the sentence, or the mode in which it was 
carried out He maintained that there was 
nothing to show here that this sentence of 
penal servitude could not be carried out 
here. It was not necessary to send the 
prisoners to England to have it executed. It 
was purely a matter for our own domestic 
criminal law. For a crime committed on the 
high seas we had the same power to try as for 
crimes committed in our own seas, and if 
we could try prisoners here why could we not 
also carry out the sentence here. It was a 
matter of local criminal law from the trial to 
the end of the sentence. Had there been 
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any idea that the contrary was the case, it 
was very doubtful if the colony would have 
undertaken the task of tiying the pri- 
soners at alL But he did not wish 
to commit himself to that argument ; he 
did not cars whether it was so or not 
He maintained tliat in no case could the 
Court ascertain whether the sentence was 
being duly carried out or not If a contrary 
tIsw were taken, there would be continual 
applications for habeiu corpue on the ground 
that a man did not get enough hard labour, 
or got too much hard labour, or that he was 
not imprisoned according to the regulations 
of the gaols. When a man was convicted of 
felony, the law intended everything in favour 
of his custody, and of the carrying out of the 
punishment Till he was convicted, every, 
thing was intended in his favour; after 
conviction, he was no longer the free 
man. There were no longer presumptions 
in favour of liberty ; lie was no longer entitled 
to the benefits of freedom, he was regarded 
as a man to be punished. To hold otherwise 
might seem right in the minds of a few ad- 
vanced philanthropists, but it would render 
the administration of the criminal law per- 
fectly impossible. 

Mr. Justice Williams.— A short Act would 
meet the difficulty. 

The Attorney-General said that the 
shorter an Art generally the ^ orse it was ; 
but 1)esides that there was no time for even 
the shortest of Acts. The prisoners here had 
to make out that a sentence of penal servi- 
tude could not be carried out here. In old 
times when sentences of transportation could 
beiMissed in the colonies on persons already 
transported, there was no law to warrant it 

Mr. Justice Fellows.— Yes, there was— 5 
Geo. IV., cap. 84. 

The Attorney-General said that even 
before that Act the pra<*tice was general. 
Persons in England were sentenced to trans- 
portation, and of course they had to be sent 
out to one of the colonies. Being there, if 
they committed another offence they could 
be sentenced to transportation again, and 
there the sentence would begin at once. The 
intermediate passage from England was sup- 
posed to be bridged over. Now, transporta- 
tion, penal servitude, and imprisonment 
with hard labour were really identiml, except 
that as between penal servitude and trans- 
portation there was no passage across the 
seas. There was no reason at all why penal 
servitude could not be carried out in this 
country. When the Courts used to direct 
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tmnsportAtioii, they never named the place to 
which the prisoner was to he transported. So 
in directing penal servitude it was unneces- 
sary to name the place where the punish- 
ment was to he carried out The duty was 
cast on the Kxecutive to cany out the sen- 
tence, hut it did not follow if the Kxecutive 
failed to carry it out properly the prisoners 
were to he released. The Court had only to 
consider whether they were in legal custody 
or not 

Mr. Justice Fellows.— No doubt the pri- 
soners can he held a reasonable time to 
enable the sentence to he carried out 

The Attouney-Gknkral.— Is that before 
the Court ? 

Mr. Justice Fellows.— The point is that 
it ought to lie. 

The Attorney-General.— That is different 
from the Canadian case. 

Mr. Justice Fellows.— Not at all. There 
the gaoler expressly set out the sentence, 
the fact that the prisoners were being 
transported beyond the seas, and that they 
were brought to England for the purpose of 
lieing transported, and that they were de- 
tained in Liverpool Gaol for an opportunity 
to send them on. 

The Attorney-General.- If the imprison- 
ment here is wrongful, the prisoners can 
have their remedy. But that remedy is not 
for the Court to discharge them. The statute 
law prescribes a sentence for a particular 
offence, the Court pronounces that sentence, 
and leaves it to Uie Kzecntive to carry it 
out 

Mr. Justice Fellows.— According to law. 

The Attornby-Gsneiull contended that 

• 

that was no ground for the discharge of the 
prisoners if it were against the law. 

Mr. Justice Fellows.— Leave the Gaols 
Act out of consideration, and suppose a man 
were sentenced to be imprisoned at Geelong. 
Would it be a good return to a writ of habeas 
that he was detained in the gaol at Beech* 
worth. 

The Attorney-General.— It would be a 
strong view to take that he was entitled to 
his discharge. He should be remanded to 
Geelong. 

Mr. Justice Williams.— Surely the sen- 
tence is to be carried out according to law, 
whether by the Kxecutive or anyone else. 

Mr. Iueland. -Oh, no; certainly not 

The Attorney-General repeated that 
penal servitude could be carried into execu- 
tion in a colony as well as at home. 

Mr. Justice Fellows.— Yes, if it is a place 



appointed. The Act tells yon where it is to 
be carried out 

The Attorney-General.— I do not think 
so. 

Mr. Justice Fellows.— Yes. The Act says 
tliat such persons may, during the term of 
the sentence, be kept in confinement in any 
prison or pkice of confinement in any part of 
the United Kingdom, or in any river, port, or 
harbour of the United Kingdom, in which 
persons under sentenc*e of transportation 
may be confined, or in any other prison in 
the United Kingdom, or in any part of Her 
Majesty's dominions beyond the seas, or a 
port or hai'bour tliereof, as one of Iler Ma- 
jesty*s principal Secretaries of State may 
from time to time direct 

The Attorney-General contended that 
by section 4 of the Gaols Statute. No. 211), 
tlie Governor in Council had power to appoint 
penal establishments where persons sen- 
tenced to hard labour could be detained. 

Mr. Justice Fellows.— That is not the 
sentence here. 

The Attorney-General.— It is the same 
thing. 

Mr. Justice Fellowa.— No; these sentences 
are passed under. the Criminal Law and 
Practice Act. 

The Attorney-General.— The English 
statute expressly enables tlie Court to inflict 
sentence of penal servitude ; and it was 
the duty of the Kxecutive to carry out that 
sentence. 

Mr. Justice Fellows.— How are sentences 
passed at tlie Old Bailey carried out ? 

The Attorney-General.- By departmental 
regulations. 

Mr. Justice Fellows,- What are they? 

The Attorney-General said he did not 
know, and he maintained that it was 
unnecessaiy for him to say whether 
the sentence of penal servitude was 
or was not being carried out The sentence 
of penal servitude did not depend on tlie 
place where it was carried out— just as if a 
man was sentenced to a flogging, it did not 
matter in what prison it was inflicted on him. 
Penal servitude could not be distinguished 
from imprisonment with hard labour. The 
Court imposed a sentence of penal servitude, 
and it was the duty of the Kxecutive to find 
out what that meant» and carry it out as best 
it could. 

Mr. Adamson followed on the same side. 
Mr. Ireland replied, remarking that he 
could not appreciate the arguments olth« 



254 



128 



AXrSTRALIAN JURIST 



Attom^-OeiieimL He Memed to be bringing 
his pnctioe of the Equity Court into Criminal 
law, and allying what was called the cypres 
doctrine to this imnishroent If it was not 
penal senritade, said the Attomey.OeneraI,it 
was all one, as it was the nearest approach 
they could get to it in this country. If a 
nan were sentenced to be hanged it would 
be all the same if he were beheaded, as he 
would lose his life in either event, but 
it would not be English law. Some 
of the remarks of the Attorney-General 
were worthy of the Dey of Algiers, but he 
trusted that such doctrines as the Attorney- 
General had propounded would never be law 
in Victoria. In conclusion, he ix>inted out 
that the prisoners were said to have been 
sentenced at the Criminal Sessions held on 
VMi i>ecember, 1872; it was not till 15th 
April, 1873^ that they came into Mr. Duncan's 
custody. What bad become of them in the 
meantime? 

Mr. Justioe Babbt said that the Court 
would consider the matter, and would be 
prepared in all probability to give judgment 
next day, at 12 o'clock. 

Mr. Ibelaxd.— What will become of the 
prisoners in the meantime ? 

Mr. Justice Baruy.—Go back to the 
custody they came from. 

The prisoners were then remanded. 

Wednesday, Sept. 17. 

The following is the judgment of the 
Supreme Court, as delivered by Mr. Justice 
Barry:— 

Ur BE HESTRT CL.VBKB MOUNT AXD WILLIAM 
CUARLEd MOHBIM. 

A writ of }idbetu carpus was issued on the 
12th of this month, addressed to George OH- 
phant -Duncan, inspector-general of penal 
establishments in the colony of Victoria, 
commanding him to bring up the prisoners 
committed to and detained in his custody, 
with the day and cause of their being taken 
and committed. On the ICth the prisoners 
were brought up. The retuni to the writ is 
in these words :— " I, George Oliphant Dun- 
can, inspector-general of penal establish- 
ments in the colony of Victoria, do hereby 
certify and return, hi obedience to this writ, 
that before the coming of the said writ to 
me, to wit on the lath day of April, 1873, I 
did take into custody and still retxiin in cus- 
tody in gaol the said Henry Clarke Mount 
and William Charles Morris, under and by 
Tirtue of a certain sentence of the Supreme 

Beptsmbsr 23, 1873. 



Court of General Gaol Delivery, holden a» 
Melbourne 19th December, 1872. delivered in 
open court, the said court being then sitting, 
for a certain felony, that is to say, for man- 
slaughter on the high seas. . . . And I 
do further certify that the said prisoners are 
now detained in my custody for the cause 
and to the end that they may undergo the sen- 
tence aforesaid.*' On its bavins been read, it 
was contended that the return was bad on seve- 
nl grounds. It is not our intention to notice 
mote than one of the objections, namely that 
to justify ths detention it ought to appear by 
the return either that the prisoners are held 
in safe custody until they can be sent to a 
prison where the sentence of penal servitude 
passed on them can be carried out^ or that 
they now are in a prison in which, according 
to tiie provisions of 16 and 17 Vict, cap. 99, 
•sc; 6, one d Her Msjes^'s principal Secre- 
taries of State had directed that the sentence 
should be carried out In support of the 
return, it was argued by Mr. Attorney- 
General that the sentence of penal servitude 
could be carried out in any gaol in Victoria, 
without any direction from a Secretary of 
State ; that it could not he distin- 
guished from imprisonment with hard 
labour ; and by Mr. Adamson, who was with 
him, that it appeared by the return that the 
prisoners were merely detained until they 
could be sent to a prison directed bfth% 
Secretary of State, to the end that they might 
undergo the sentence there. According to 
these arguments, the return has two diame- 
trically opposite meanings. By the iirst. 
the return conveys to the Court beyond all 
doubt that the prisoners are now actually 
undergoing punishment in accordance with 
the terms of the sentence ; by the lost it 
equally clearly appears that they are awaiting 
the execution of the punishment The con- 
tradictory natu*^ of these arguments, 
though of itseii no objection to either, 
makes it incumbent on the Court to scruti- 
nise carefully the language of the retuni. 
Either of these meanmgs could have been 
stated in terms whicli would admit of no 
doubt So far, however, from this having 
been done, the return would seem to have 
been advisedly drawn so as to be susceptible 
of two, if not of three, different meanings, 
without distinctly discovering the facts of the 
case. If it be true that the Sei^retary of 
State has directed the sentence to be carried 
out in the gaol in which the prisoners are 
detained, nothing would have been easier 
than to have said so ; or if an application 
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had been made to the Secretary of State for 
bis direction, and he had not yet given one, it 
would have been equally easy to have set that 
out, as was donejn the return in Leonard M a^ 
9on*$ case, 9 A. & K. 731, and to add tliat they 
were necessarily detained until they could be 
sent to such a prison as the Secretary of State 
should direct under the statute. But tlie 
principles applicable to such returns as the 
present, by which they are interpreted in 
favour of the lilierty of the subject, are, that 
while a return would not be held invalid for 
mere want of form {Ifex v. litthtl^ 5 Mod., 
19), it oufsht to be direct, certain, and clear, 
and show a good corpus tlelicti, and a suf- 
ficient detainer (A*, v, Souden^ 4 B. & Aid., 
294; n. V. Dtylttl 4 B. & Aid.. 243), which is 
not to be established by inference nor by a 
conclusion of law without setting out the 
facts or proof from which the Court may draw 
the conclusion {Ittx v. Ncuiht 4 B. & Aid., 295). 
We will not therefore— indeed we cannot— 
assign to this return either of these mean- 
ings, but read it in the sense in which, ac- 
cording to tlie contention of the Attorney- 
General, it was good, which seems to be its 
proper interpretation. It is necessary, there- 
fore, to consider whether the proposition laid 
down by him that \rti\vX servitude can be carried 
out in any gaol without the direction of the 
Secretary of State can be supported. We are 
of opinion that it cannot The punishment 
of transportation could not have been en- 
forced unless the King in Council appointed 
the places to which oflfenders were to be trans- 
ported, nor unless the Secretary of State speci- 
fied which of the places so appointed each 
particttlaroffenderwa8tobesentto(5Geo. IV., 
capb 84, sec. 3). A sentence of penal servitude 

whether passed in the United Kingdom or in 
acolony requires tlie same preliminary act of a 
secretary of state (IG and 17 Vict, cap. 99, sec. 
6). Without it the sentence cannot be put 
into execution. In cases of penal servitude it 
ascertains the place where the hard labour is 
to be performed, just as in ordinary cases the 
sentence of the court ascertains the gaol in 
which imprisonment is to be undergone ; and 
although the discipline to which the prisoners 
are subjected may 1)e, as was urged by the 
Attorney-General, tlie same as if the Secre- 
tary of State's direction had been obtained, 
the imprisonment which the prisoners are 
now undergoing is not in accordance with the 
sentence iKisscd upon them, nor is it in any 
way subservient or ancillary to its execution. 
It was submitted that the prisoners should 
be remanded. If we could see by the re- 



turn that measures had been adopted to pro. 
cure the Secretary of State's direction as to 
the place of imprisonment, we might remand 
them, as was done in ex parte Kran§, IK k 
C, 258, but as it has been contended that no 
such direction is necessary, it is to be 
assumed that no application has been or will 
be made for such direction. A remand 
would therefore be oppressive, and in con* 
trai'ention of tlie law as we understand it to 
be. We are of opinion that the return is 
bad, and that the prisoners must be dis- 
charged. 

Attorneys : Macgrcgor, llnmsay and Brahc 
lor the prisoners ; Uumcr for tho Crown. 

Thursday, Sept. 11. 

8ittik0s in equity. 

(Before his Uouour Mr. Justice Mulcswortb.) 

SINOmt UANUFACTUUINU COMPANY V. UAKOLD. 

Trade mark — Maker's name — Xo itateHt'^ 
llight to rrclHuice use of namrt established 
in ScatlttMd bg legal jtroceedings — Onlg 
one article M»ld or possessefl bg defendant 
— Interim injunction granted. 

This was a motion for an injunction to 
restrain John Harold, a storekeeper at Kyne- 
ton, from selling or ofl'ering for sale as a 
Singer sewing-machine, or witli a label made 
in imitation of or colourably altered for the 
plaintiffs label, any sewing-machine not 
manufactured liy or purchased from the 
plaintifl^s. 

Mr. llolroyd and Mr. A'Beckett for plain- 
tiff's ; Mr. Webb for defendant 

The bill was verified by the affidavit of 
Thomas W. Stanford, who has been agent of 
the plaintiff's for the Australian colonies and 
New Zealand for the last 10 years. The plain- 
tiffs are a comimny incorporated under the 
law of the State of New York, and carry 
on business there as manufacturers of sewing 
machines, and sell their machines in 
America and other parts of the world. 
Several persons carrying on business in the 
City of New York under the firm of J. M. 
Singer and Co., during a period of several 
years, manufactured and sold large numbers 
of sewing-machines of a iMculiar and improved 
construction, and applied and appropriated 
the name of the Singer sewing-machine to the 
machines so manufactured. The name of 
Singer, until so appropriated by the firm, 
had not been applied to sewing-machines of 
any description, and the firm by such ap- 
propriation acquired, and until they trans 
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ferred their biuinen to the plaintiffs, en- 
Joyed the exdnsive right of using the name 
Singer as applied to sewing-machines, and 
the sewing-machines sold by the firm be- 
came well known in the trade, and acqnired 
a large reputation by the distinctive name. 
In the year 1863 the plant and goodwill of 
the business of J. M. Singer and Co., and the 
exclusive right to use the name ** Singer '* for 
sewing-machines, were transferred to and 
became the property of the plaintiffs ; and 
the plaintiffs had continued to manufacture 
Singer sewing-machines. For the last three 
years the plaintiffs had affixed a trade-mark 
to their machines, in the form of an oval 
yellow metal label or stamp, having in the 
middle part thereof a large "S,** and upon it 
the device of a shuttle with crossed needles, 
and a reel below, with the words "trade 
mark "beneath, and the whole surrounded 
by a border consisting in the upper portion, 
of the words " The Singer M.F.O. Co., N.Y.,*' 
and in the lower portion, of a garland. There 
was a large sale of the machines in Victoria. 
The plaintiffs had established their right to 
the sole and exclusive use of the distinctive 
name as apphed to sewing-machines by legal 
proceedings in Scotland against certain per. 
sons who had there sold sewing-machines by 
that name which were not of the plaintiffs' 
m a nufacture. The defendant carries on busi- 
ness as a general furniture dealer at Kyneton, 
and he had sold to one Thomas Griffith, on 
the 29th August, as a Singer's machine, one 
that was not a Singer. Mr. Carolin, the 
agent for the pUiintiffs at Kyneton, said that 
he saw a machine in the defendant's shop on 
23fd August, and asked if it was a Singer. 
Defendant* said it was ; that he had not 
got it from Stanford ; Uiat it had come from 
Germany, and that he could get a whole 
shipload in Melbourne. Carolin said, "They 
have the trade mark, and I sup- 
pose they are genuine." Defendant said, 
"Oh, yes." Carolin took a note of the 
number of the machine— 406,321. A dose 
inspection of the label showed that the only 
difference between it and plaintiffs* hibel 
consisted in some small characters or letters 
stamped on the upper part, which Carolin 
believed to be the word " System." Griffiths' 
affidavit was that on the 29th August he went 
to defendant's shop and said he wished to 
buy a sewing-machine. The defendant 
thereupon showed several machines, and as 
to one said, " This is a Singer, which I can 
recommend to you." Griffiths said, "I will 
take that, as Singer's are the most popular." 

October 7, 1873. 



Defendant asked £8 10s., and said he could 
not make, a reduction for cash ; that the 
machine could not be got from Carolin for 
less than £9 fis. Griffiths then paid the 
money, and Harold gave him a receipt, in 
which the machine was described as a 
" Singer's pattern." Griffiths, on noticing 
this, said, "I thought I bought a Singer 
madiine; I don't want a pattern." De- 
fendant replied, "This is a genuine 
Singer, there is the trade maik ; what 
more do yon want?" With the machine 
the defendant gave a book of instructions. 
This book was precisely similar to the one 
Issued with the genuine article, and was 
printed in Melbourne. Stimford, Griffiths, 
and Carolin said that the machine bought 
from Harold was inferior to the genuine 
Singer. It was said that the defendant had 
other similar machines in stock. The defen- 
dant asserted that he had only sold one 
machine, and the manager for Mr. Steinfeld, 
who imported the machines, said that he 
had only sold one to Mr. Harold. Air. Stan- 
ford said that from inquiries he made he 
believed that the machines were part of a 
shipment of machines made in Germany, 
which were shipped, from there to Eni^d, 
and that the consignees being afraid of pro- 
ceedings by the plaintiffs in England if the 
machines were offered for sale there, shipped 
them to Victoria. 

Mr. HoLBOYD contended that on this evi- 
dence the plaintiffs were entitled to an in- 
junction. The defendant said that he had no 
notice or caution not to selL But he was 
bound to ascertain whether the machine was 
genuine ; and it was quite evident that he 
knew very well the machine was not a 
genuine Singer. He knew there was a 
Singer's agent in the town, and that he was 
underselling him. 

Mr. A'BflCKRT submitted that the injury 
done to the phiintiffs by the sale of spurious 
articles was immediate and serious. There 
was a shipment of these goods sent out here, 
and it was desirable to stop the sale of them 
at once. The injury might also be lasting, 
for this spurious article was unquestionably 
inferior to the genuine, otherwise it would be 
impossible to undersell it With every bad 
machine that was sold the phiintiffs' reputa- 
tion would suffer, and the amount of the 
plaintiffs' future sales would be diminished. 

Mr. Webb said that he was instructed the 
defendant had had only this one machine 
that he sold. To grant the injunction, there- 
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foK, would do no harm, and he was wiUing 
now to consent to a perpetual injunction 

without costs. 

Mr. UoLROYD refused the offer, as plaintiffs 
were entitled to tlieir costs. 

Mr. Wbbb then went on to contend that 
the plaintiffs had not made out a case f«r 
injunction. They ought first to establish 
their right to the trade mark. They had 
only used the mark for three years. 

Mr. HoLBOTD said they did not care so 
much for the trade mark as for the use of 
the name. 

Mr. WiBB replied that the plaintiffs 
could have no right to the name, 
except in connexion with the trade 
mark. The pUiintiffs claimed no pa- 
tent rights. Anyone could make the 
machine, and the only thing that phuntiffs 
could complain about was the name. But 
the name was nothing ; it was a mere matter 
of description, such as Russian oil ; it was 
merely the name of an article of commerce. 
The plaintiffs ought to have given notice to 
the defendant not to sell any more machines, 
instead of rushing into a suit in equity^ 
WUliam$ V, OAcTM, 13 L. T., N.a, 408. 

Mr. HoLBOTD, in reply, said that the prin- 
ciple of the Uw was, that if a man invented 
a name he was entitled to use it. and no 
other person could adopt it as a trade mark— 
Yonng v. M^Crta, 9 Jurist N.a 322 ; Brokam 
V. Buitard, I H. and M. 447. 

His Honour said he would «gFant the in- 
junction till hearing or further order. Gosts 
to be in the cause. 

Thubsday, Oct. 2. 

Mr. A'BiCKRT said the parties hod con- 
sented to an order by which a perpetual in* 
junction was to be granted, the defendant 
to furnish the plaintiffs with a verified oopf 
of the invoice of the machines received bf 
the defendant from Germany. Each par^ 
to pay his own costs. 
Mr. Wbbb, for defendant, consented toths 

order. 

Decree made in the terms agreed on. 

Solicitors: Crisp, Lewis and Wilks lor 
plaintiff; Wybum for defendant. 



Wbdnesdat, Sbft. 17. 

divobcbakd xatrhionial causes jubudio- 

noN. 
(Before their Honours Mr. Justice Barry, Mr. 
Justice Williams, and Mr. Justice FellowB.) 

SMITH V. SMITH AND ABMSTBOKa 



Marriage and HatrimoHial CuM§ei Statute 
18G4, Ao, 2eS— Petition htf kuehand for 
ditoree-^Qmnter charges ef adulter^ and 
cruelty proved— Court ha$ ho pomer^ even 
if the answer prayed it, to grant a judicial 
separation in the sawe suit at the request 
qf respend^Ht^C4fsts to respondent where 
charges notproeed* 



This was a petition by Mr. W. Villeneuve 
Smith praying for a dissolution of his mai^ 
riage with his wife Flora D'Oyley Smith, on 
the ground of adultery with Andrew Arm- 
strong. The issues in the case were tried 
before a jury, who found that the allegationa 
of adultery against the respondent and co- 
respondent were not proved, but that counter 
allegations by the respondent against ths 
petitioner of adultery and cruelty were 
proved. On these findings the case was set 
down by respondent and co-respondent for 
decree. 

Mr. Lawes appeared for respondent; Mr. 
Wrizon for co-respondent 

Mr. Lawbs. on behalf of the respondent, 
asked for leave to amend the answer by in- 
serting a prayer for judicial separation and 
permanent alimony. He maintained that as 
the Court had power, where a petitioner 
asked for dissolution of marriage, to grant a 
judicial separation, it had also power on the 
answer of the respondent to grant a judicial 
separation. 

Mr. Justice Babby said that the jurisdic- 
tion of the Court was a statutory one. Under 
the first English Act, which was similar to 
the colonial one, the Court could not grant 
such a request By a late Act, however— th© 
29th and 30th Vict, chapter 32— it was pro- 
vided that where a petition for dissolution 
of marriage was met by counter charges of 
cruelty, adultery, or desertion, or where a 
wife's petition was met by counter charges 
of adultery, &c., the Court might give to the 
respondent the same relief as if the charges 
in Uie answer were contained in a petition. 
In the absence of any such provision in this 
country, it could hardly be said that the 
Court could give tlie relief even if the answer 
contained the prayer for relief. There was 
nothing, therefore, to be gained Iqr acceding 
to the request 

Mr. Lawbs then asked that the petition 
should be dismissed, as the petitioner had 
foiled to prove his case. 

Mr. Wbixok asked for the co-respondent's 
costs. The allegations against the co-respon- 
dent had been all disproved. 
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FndU/n : Nntt and Blake fer retpondent; 
Allpoit and Barrett lor eo-rctpoodent. 



. Sett. 1& 

SITTIKGS a KQUITT. 

(Before hia Honour Mr. Juetioe Moletworth.) 

IV BC XABT BBARU. 

PM>h0te^-'K0t granted to mmrried frMMm 
ititk§mt conteattf knibsndtkoMffk kekm 
heen Un$ aVtent mnd unkeard t^-^Mkr' 
ried Women*i Prepertif Aet, No, 384, toet. 
18. 
Mr. Lawea for the appUcaat. 

Hia HosrouB gave Judgment in thia caae 
■a foUowa:— In thia caae an application 
haa been made to grant probate to an 
ezecntziz without reciniring, aa wmal, the 
oonaent of her hnaband, on the ground of the 
hnaband having been abaent from her for 
yeara, ahe knowa not where, and her having 
aupported heraelf by her own indnatry. The 
aAdavita do not atate that ahe haa any pro- 
perty, though it may be inferred from her 
living that ahe haa aome. It may be a mat- 
ter of difficulty to aay if the Act Na 384, aec 
18^ appUea at all to aoch caaea, but if it 
doea it will apply temporarily only, 
aabject to terminate on their reunion. 
The neceaaity for the ordiiuiry rule regarda 
partly the intereat of the huabond toaave 
him from liability, but alao the difficultiea to 
which other penona, both debtora and credi- 
tora of the deceaaed, have aa to litigation in 
which an executrix may be involved, which 
the mere abaence of the huaband would 
canae and the doubt about hia life increaae. 
On the whole, I do not think that 1 ahould 
d^partfrom the ordinary rule. Ifthepartlea 
pleaae I ahall grant probate to the executor, 
aaving the right of the executrix. 

Solicitor: Farmer. 



COURT OK MINKS. 
(Before tho Chief Judge.) 

ttBFTEICBEB 18. 

8BA QVmr OOXPAHT, APRLLAllTBk V. 8BA QUABII 
COMFAHT, BUFomnMia. 

inning Statute 1885, No. 201, oeet. 246^ 
ComplaimiiU company hating minor^o 
right at time of trttpaao complained if, not 
dioaUod from $uin$ hocttuio it had «# 
minor^o right at tho time ouch frw- 
|MMM» actnalljf commcncet^RHlo to ttatc 
eaoo where warden decided for plaintijf 
eompang andnetforimditidmalco^laintijf 

OOTOBBR 7t 1878 



haring no recent minor^e right. 

Thiawaaaruleiiifito compel the Judge of 
the Court of Mine% Sandhuntk to atate a 
apedal caae for the opinion of the Court 

Mr. Webb for the appeUanti ; Mr; Omej 
for the rcapopdenta, 

Hia HovouB aaid,— Thia iaarule alii to 
luquire the learned Judge of the Court of 
Minea, Saadhunt to manre a flpedal caae. 
The Sea Quarta-mining Company, Joined bf 
Meaan. Raikea and Bahumi, proceeded by 
avmmona befoiu a warden, lor traapaaa fiom 
June 17, 1878^ agalnat the Sea Queen Qnarta- 
miaing Company. So far aa the evidence 
given before the warden, and af terwarda on 
appeal Iqr the defendant company, ia atated to 
me, the plaintiff company ahowed title to 22 
21th ahaiea, and the individual complainaata 
•achtoa 24tli. The oompialnaat company 
produced minera' ri^ta to individuala who 
aaaigned to them, June 17, and who were 
probably truateea for them before, and ita 
own minera' right* dated June 17. The com- 
plainant Raikea produced a miner^a rii^t 
then aubaiating; the complainant Balaam 
none recent The defendant company ap- 
peared to have been working from January 
laatintheaamewayaa Junel7. The warden 
made a dedaion for the complainant com- 
pany only, which waa Kpp^aMi agidnat The 
firat objection aa to miners' riidita in both 
courta waa that the complainant oompany'a 
ri^t if any, to reeover agalnat the de- 
fendant company waa aa from January when 
it had no minera' right; but I think aa to the 
hiat worda of the Act Na 281, aec. 2^ that 
the complainant company'a right to recover 
the damagea now aonght firat accrued June 
17, and that they ahould not be defeated 
from the want of aminer'a right in January, 
when their right to recover aimilar damagea 
againat the defendant company may have 
accrued. On thia point I concur with the 
warden and learned Judge. But aa to Ba- 
laam'a ahare, 1 ao far recogniae the force 
of the objection that I ahall make an 
order abaolute that the learned Judge atate 
a queation of law in the form of a apedal 
caae aa to the propriety of the dedaion of the 
warden in regard to the non-production of a 
miner^a right for Benjamin Balaam, one of 
the complainanta before him. The aubject 
aeema to have been little preaaed in the 
other courta. I doubt if the reanlt of thia 
order for the appellanta ia likely to prove 
auch aa to make the matter worth proaecut- 
ing. The partiea to abide their owncoati of 
the order. 
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fioliciton ; Welch for AppdUoti ; Honibj 
fer rapondenta. 



COUBT OK INSOLVENCY. 

WBDNIiffiAT, BEn. 17. 

(Before his Honour Jndge NoeL) 

CAW Y. ALLiar. 

Inttixencg Stmtnte 1871, Ao. 870, «vff. 7, 
17 — Juriiiittlon tf f%ii§t 9f court rf in* 
itieemey in ordering Mlterg U tnuUe tf 
gopds aUeged to Mom$ to the ootote, eot^ 
Jlnod to talwo within A280— AfmMl gooio 
to he reeioned foreueh furpoee mi ef their 
real vahief and not as if the mm ow nt md- 
taneedttpon them, 
Mr. LawoB f6r the plaintiff, the tmitee ; 

Mr. Webb for the defendant. 

His HoarousdeliTered Judgment in the rait 
brooght hf Mr. Gain, tmstee of the estate of 
Frankel and Abrahams, of Baimsdale, stove- 
keepers, against Loois Allen, for the recove r y 
of certain goods aUeged to belong to the 
estate, and to have been wrongfnlly seised 
under an invalid biU of sale by Allen. 
His Honour's Jodgment was ss follows :— 
" This is a motion calling npon defendant tc 
deliver np certain chattels to the tmstee, or, 
if sold, to pay the valne ol them, or to pay 
£840 damages for the wrongful seisore and 
retention. It has been soggested that the 
court may, if convenient, decide the matter 
as weU under the seventh ssthe seventeenth 
section. The former gives original Juiisdio- 
tion in sU matters of insdveney, but it must 
be ezerdsed with relation toall the provisions 
of the statute, and as thisappUcatioiiisfor 

an order of a certain kind, expressly provided 
for by sec. 17, wherein the circumstances 
are defined under which alone the adjudica- 
tion may be made, the Court cannot faU back 
upon its general Jurisdiction, and proceed as 
if this section had not been enacted. It 
enables the Court to make the order now 
asked for, rabject to a proviso—" Provided 
the value of such goods and chattels, oicmch 
damages, do not exceed the value of 
fSSa** On behalf of the plaintiir it is 
contended that, whatever the value of the 
chattels, I may, if the property bdongs 
to the estate, order payment of damages 
limited to £800 for the unlawful detentkm. 
I cannot bring myself to sgree to this inter- 
pretation of the section. The phrassokgy 
is not quits dear, but I consider this to be 



its meaning. In cases where the value of 
the property in dispute does not exceed £800^ 
the Court may dedde whose the pnq;ierty is^ 
and if the seisure and detention of such pro- 
perty (namely, property not exceeding in 
valne the limit mentioned) has been iUegsl, 
may award, by way of damages, any sua 
lees than £800. Damages cannot be awarded 
without deciding the right of pnq;ierty, and 
the right of pnq;ierty can be decided only coii« 
coming chattels of lees value than £800i 
In the preeent instance, the trustse allegeg 
home furniture, stock, and pawned articles^ 
attached by him on Xlst February, to have 
been taken away by defendant AUen, who 
stiU retains them under colour of an invalid 
biU of sale, and is otherwise not entitled to 
them. The defendant pleads, among other 
things, that the value of these goods is bs* 
yond £800, and therefore the Court has no 
Jurisdietion. Now, on this question I sssnms 
nothing against the credit of the valuaton 
on either side. As to biss^ the valuator 
for the trustse is ss much interested In 
depreciating as the valuators for the de- 
fendant In exalting the worth of the 
goods. Levy estimates the furniture at £87, 
Nathan at £6a 1 take the mean £Mb 
That part of the stock sup p ose d to bslong to 
the old firm ol Frankel and Abrshamsisssld 
by Nathan to be worth £85^ by Levy £87* 
Having been taken by defendant, and now 
daimed by trustee. It must be taken into 
reckoning on the questioii of the value of 
goods didmed, although some doubt SBsy 
ariss on the evidence ss to Its real owner. 
I indude It at £87. The ptock-in-trade is 
estimated by trustse at £44, by one of the 
withesses for defendant at £68^ by another 
at £104. The valuator for the trustee seems 
to have arrived at his condusion after only 
a cursory dance at the component parts. 
6o I prefer theopinion of the others^ I take 
the lowest estimate. £68. The worth of the 
pledges is harder to ascertaiiL Plaintiff con- 
tends that the proper test is their value 
between the Utigants. I percdve, howevw, 
no good reason lor giving the word value a 
signif^^*"" not its ordiniuy oneand not re- 
quired by the terms ol the section. The 
value of a thing is theprice whidi can begot 
forit Had the Legislature intended the word 

to bear a spsdsl and restricted signification, 
sudi ss the amount ol lien on a chattel, or 
the amount at which a particular individual 
would be willing to part with It, I think 
that intention would have been expressed. 
Now, the trustse has estimated the worth of 
khe plsdges by the amount lent upon thesi. 
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£87 168. 9d., bat in my opinion tbey should 
be valued at what they would sell for. Two 
witneuaa, oonveraant with the practice, aay 
that pawns are usually worth three times the 
amount advanced upon them. They do not 
qwak with great certainty, but their prin- 
ciple of valuation is right, and that of the 
trustee wrong. Their measure of value of 
these articles may be excessive, but it is con- 
traiy to common sense and notorious fact to 
suppose that pawnbrokers advance money 
without diking care that there shaU be 
a wide difference between the value of 
tbs pawn and the amount of the loan. 
The valuators for defendant put upon' the 
pledges which they inspected respectively 
£78 and £71 ; I include them at £73. A large 
number, however, were not shown to them, 
and therefore the valuation does not properly 
represent all the pawns taken by Allen. 
Moreover, there is evidence that a portion 
of the pawns taken Iqr him have been re- 
deemed for £56 ; and, assuming them to be 
worth twice what was lent, £112 must be 
added to the value of pledges seised, which 
will raise the value of the whole property 
■siaed ^beyond the statutable limit In- 
deed, if only the amount of redemption money 
is added, the total will be £20 beyond the 
limit In another view of the case. If I disre- 
gard altogether Uie evidence of Nathan and 
Arnold concerning tlie pledges, but add to the 
assumed worth of the furniture and stock 
double the amount which Levy says was lent 
upon all Uie pledges— which I consider a fair 
mode of estimating them— the total value of 
the property in dispute will amount to more 
than £300. The motion must be dismissed ; 
but, as I should find in favour of the trustee 
on the third, fourth, fifth, and eighth allega- 
tions in the summons, it will be dismissed 
without costs." 

Solicitors : PhUlipps for plaintiff ; J. 8. 
Mills for defendant 



SUPREME COURT. 

Friday, Sift. 10. 

siRivos nr ■quitt.— appellati juBisDicnov. 

(Before their Honours Mr. Justice Barry, Mr. 

Justice WOliams, and Mr. Justice FeUows.) 

JOHNSOir V. COLCLOUOH. 

PartnerMp — Ibmiljf of hrotkert and tUter$ 
— ContinvedaB to remainiH^memben after 
marriage rf one — Afonegs of partnenkip 
ineeited bjf one partner in lands ftkich 
had inereated 4n valfie — Whether other 
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pmrtnenhate option qftahin§ interott an 
amoMnif or ehare of inereated taJmo^Ap* 
pttUaUowed. 

9ot report in the Court below, ante p. &3. 
An appeal from a dedaion of Mr. Justlos 
Molesworth dismissing the phdntifTs biU. 

The Attorney-General, with Mr. Billing 
and Mr. Webb, for the appellants ; Mr. Hol- 
voydand Mr. A'Beckett for the respondents. 

The suit was instituted by Henry Johnson 
and his wife, Mary Anne Johnson (formerly 
Ooldottgh), and Ellen Ooldougb, her sister, 
against John Coldough and Richard Cd- 
dough and Mr. and Mia. Hsyward (the latter 
also a sister of the Cddonghs). The bill was 
filed to obtain a declaration of partnership in 
astorsatEmerald-hilL In 1862, three sisters, 
EUen, Mary Anne, and Catherine Coldough, 
same to this colony from Ireland, and after 
woddng for sodm time at seams tr esses , tli«y 
induced their brothers, John and Richard 
Coldough, also to come to the colony. Soon 
after tlieir airival here, in 1865, the two 
brothers and the three sisters started in 
business in a groceiy store in Emerald-hilL 
The business was carried on till October, 
1861, when Mary Anne married Henry John- 
son; in Februaxy, 1862, Catherine married 
the defendant Mr. Hayward. Mr. Johnson 
took up a farm, and Mary Anne from the 
date of her marriage interfered no more with 
the business. The store was carried on as 
before the marriage by John, Richard, and 
Ellen. It was asserted by John, however, 
that Kllen had ceased to be a partner at the 
date of Mary Anne's marriage, and that there 
was an arrangement by wiiich all the three 
sisters were to take £300 as their share of the 
assets; that the only partners remaining 
were John and Richard. In 1868 Richard 
retired from the business, receiving £2,500 ss 
his share of the assets. Last year some dis- 
putes occiured between Ellen and John, the 
former asserting that she was still a partner 
in the concern, and John denying it sod 
this bill was filed Iqr Mr. and Mrs. John- 
son, and by EUen Coldough, asserting that 
the partnership still existed. Mr. and Mrs. 
Hoywaid and Richard Coldough Joined with 
John in asserting that the partnership was 
at an end. Mr. Justice Molesworth held 
that the partnership ended in October, 1861, 
on the marriage of Mary Anne with Richard 
Johnson ; that Mary Anne agreed to take 
£300 as her share, of which £100 had been 
paid, and that she was entitled to the re- 
mahnder with 8 per cent interest As to 
EUen, he held that she was only entitled to a 
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fifth share in the hoainen till October, 1861. 
Againit this decision the plaintiffs appealed. 
The Court held thatlCr. and ICrs. Johnson 
had no right to anything bat the £200 dne as 
balance of the price for her retiring from 
the tiartnership ; that after the dissolution of 
partnership by the marriage of Mary Anne, 
it still snbsiited as to the foar others ; tliat 
on the marriage of Catherine it was also put 
to an end so far as she was concerned ; and 
that as Richard had wince been bought out, 
Ellen Coldoogh's interest in the business 
now equal with that of John. 



The appeal was therefore allowed in favour 
of EUen, with costs. 

The ATTOBMXT-GEirgRAL pointed oat that 
John had invested a great deal of the part- 
nership funds in the purchase of land, which 
had greatly increased in value. He sub- 
mitted that Ellen was entitled to her share 
of the value of those lands. 

ICr. Justice Barbt thought she was en- 
titled to interest on her portion of the assets 
that had been so used. 

The Attobkit-Oinibal maintained that 
she was entitled either to interest or to half 
the value of the land, as she chose to 
elect 

After some discussion, it was eventually 
agreed that the decision on this point should 
not be given till the minutes of the proposed 
decree were prepared. 

Satubdat, Oot. 4. 

The Court decreed that the buildings in 
which the business was carried on, should be 
deemed to form part of the assets of the 
partnership ; but that any other purchases 
of land made bj him should be deemed to 
be on hisseparate account, and that he should 
be debited with such sums as were drawn 
by him from the partnership for such pur- 
chases, with interest at 8 per cent 

Solicitors : M'Kean and Wilson for appel* 
lants; Anderson and Sandilonds for 
respondents. 



COURT OF INSOLVENCY. 

Friday, Skft. 19. 

(Before his Honour Judge NoeL) 

Certificate ArpLiCATioNs. 

RB JOHN m'kat. 

Intolteiicy Statute 1871, 37». 379, seett, 1.35, 

13C— nnUs^ 9M00— M'here apjtlieation 

for certificate^ aUeqing that estate will 

pay seven tkiU'iHgt ia th^ £, is refMsed, no 

second application {where such dividend 



has net yet been paid) will he entertained 
— The remedyfif any, is by appeal, 

Mr. Fullerton for the insolvent 

His Honour delivered Judgment in the ap- 
plication made by John M'Kay, of M'Kay 
and Co., of Melbourne, brewers, for a certifi- 
cate of discharge. The insolvent, in his ap- 
plication, alleged that the estate would pay 
7s. in the £ ; but it had not paid it up to 
the time of application. 

His Honour said,— This is a second ap- 
plication for certificate, the first having been 
refused. Consideration of the sections and 
rules relating to certificates inclines me to 
think that it should not have been enter- 
tained at alL Applications for certificate 
are of two kinds— one under sec 13S, rules 
91 to 96 ; another under sees. 135 and 136, 
rules 99, 100. The latter comes bef<Hre the 
Court as a twofold application, with 
each branch of which the Court may 
deal separately, and which are subject 
to different regulations. When an in* 
solvent admits that the estate has not 
nor will pay a dividend of 7s., he makes 
a distinct application for the grant of 
an unconditional certificate; but when he 
asserts that the like dividend has been or 
will be paid, it would be inconsistent to 
that a condition fulfilled should be 
with or modified. The latter part of sectioii 
136 does not apply. The Court cannot dis- 
pense with the condition unless there in an 
application to that effect— of which notice 
must be given to the trustee. When, there- 
fore, the insolvent applies, alleging the 
present or prospective dividend of 7&, 
if the Court decides against him, and 
refuses to grant the certificate because 
the requued dividend has not been proved, 
the decision is finaL The insolvent's proper 
course is, not to come from time to time to 
move the Court to review and reverse its de- 
cision, but to appeal If there be no appeal, 
he has no remedy." 

Application refused. 

Solicitors : Crebcr for insolvent ; M'Kean 
and Wilson for trustee. 



SUPREME COURT. 

Thubsdat, Sin. 25. 

DIVORCE JURUDicnoir. 
Before their Honours Mr. Justice Bany, Mr. 
Justice Williams, and Mr. Justice Fellows.) 

KRETISCHIf AR V. KRBTISCHIUR. 

Marriage and Matrimonial Oanses — Dwaree 
^Jhmieil — Mnsband necer having been 



262 



1S3 



AUSTRALIAN JURIST 



in tkh eolonft ^f^ w»}/e hmving come only 

tinee the murnage^Cimrt hait no JwHf- 

dletimt, 

Mr. DwTSR applied for leave to serve the 
dtation on the reepondent, who is in Ame- 
rica. The petition was filed hy a wife for 
dissolution of marriage. The parties were 
married in England. The respondent had 
never heen in this colony. The petition was 
accepted by Mr. Justice Fellows, bat he hod 
Tefnsed to make an order allowing the cita- 
tion to be served in America. 

Mr. Justice Fellows said that he had re- 
fused the application because he did not 
think there was any Jurisdiction in the Court 
over the case. He accepted the petition, 
because if he had not done so, the question 
would never have been tested. 
^ Mr. Justice Barry said that the husband 
had never been in the colony, and the wife 
had come to the colony since the marriage. 
He did not think the Court had any Jurisdic- 
tion in the case. 

Motion refused. 

Proctors: Wisewonld and Gibbsfor peti- 
tioner. 

TcESDAT, Sept. 90. 

APPELLATE JURISDICTION.— IX EQUITY. 

(Before his Honour Mr. Justice Barry.) 
His Honour delivered the judgment of the 
Court in the two following cases, appeals 
from Mr. Justice Afolesworth :— 

ETTERSHANK V. THE QUEEN. 

Zafid Aet$, 1862, i\>. 145; 1865, N% 237; 
1869, No. 360 — A$»ignee of telertor^t 
lease hae option of pvrrhaee nnder Act 
No, 145, though ntch option he not eon- 
tained in the lease — Obligation vnder 
this Act to mahe improvements, does not 
mn with the land, htt is personal to the 
selector. 

Gazetted declaration of forfeittire^ ttnder 

sect, 101 of Act No. 360, not conclusive as 

to leases granted in the name of the Crown 

vnder Act No, 145, as that section applies 

only to l/'ascs hy the Board of Land and 

Worhs nnder Act No, 237, and to licences 

not conferring any interest — President of 

Board of Zand and Worhs snffleiently 

represents the Crown to nraire farfeitnre 

for not improving, and does so hy allowing 

(with hnowledge of/acts) the land officer to 

receive rent snhseq'Hently, 

Assignee of selector's lease has a right 

OCTOBBB 1, 1873, 



(jmeh fi^ifeitnre hy selector, having heen $o 
waived) to a grant in fee, on paying 
mrreare ef rent with interest, and pre' 
eerihed penalty for not improving. 

Under Transfer ef Land Statute, No, 
801, sect, 87, each part ef duplicate lease 
registered is an original^ and a memorial 
ef transfer to etn assignee, indorsed an the 
part produced, is sufficient oridenee ef 
asngno^s title, 

Speeijte petformance against Crown — 
Belirf from forfeiture under such lease 
u, for this purpose, a claim arising out of 
** contract" within sect, 27 4f Crown 
Bemedies and Liahilities Statute 1866, No. 
241. 

See report of argument^ ante, p. 56; 
Judgment below, ante, p. 11, 

Mr. Holroyd and Mr. A'Beckctt for appel- 
lant ; Attorney-General and Mr. Webb for 
respondent. 

Mr. Justice Barry said,— This was a 
petition for the specific performance of a 
contract to grant land in fee-simple. On 
the 29th June, 1865, Henry Strong exer- 
cised the right of selection given by the 
Act No. 287, sec 7, and in 1872 by lease then 
issued (but bearing the former date. Act Na 
145, sec 11) Her Majesty demised to Strong 
the parcel or allotment of land selected by 
him. The lease contained a covenant l^ 
Strong that "he, the said lessee, his 
executors, administrators, or assigns, would, 
within one year from the said day of the 
date thereof, cultivate at least one acre out 
of every 10 acres of the said allotment, or 
erect thereon a habitable dwelling, or enclose 
such allotment with a substantial fence.** 
There was also a proviso making the 
lease void if the said lessee, his executors, 
administrators, or assigns, should not, 
within the period of one year from the 
said day of the date of the lease, cul- 
tivate at least one acre out of every 10 
acres of the said allotment, or erect thereon 
a habitable dwelling, or endose such allot- 
ment with asubstantial fence. The petitioner 
claimed the grant in fee simple as assignee 
of Strong's interest in the demised allotment, 
and the decision against him in the court 
below seems to have proceeded on the 
ground that he had not proved a title de- 
rived from Strong, conformable to the state- 
ments in the petition. The petition (para- 
graph 5) states not only that the petitioner 
"purchased from the said Henry Strong," 
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bat alflo that " the said lease was duly trans- 
ferred to year sappliant, who was on that 
day registered under the Transfer of Land 
Statute as the proprietor of a leasehold in- 
terest in the said allotment,** and that he 
"obtained and still holds a certificate 
of his title to the said estate duly 
issued under the said statute." The title 
actually proved consists of the original lease 
from the Crown to Strong, with the registra- 
tion mark thereon of "the volume and 
folium of the register hook in which the 
same is entered"— Act No. 901, sec 20. The 
lease was in duplicate, and that put in evi- 
dence was the one delivered to the person 
entitled (sec 37). Each part of this duplicate 
lease is an original (sec 87), and is in our 
opinion to be treated as if it were not in 
duplicate (sees. 41, C^, 130, 131), so that the 
non-production of the part bound in the 
register book is quite immaterial. The cer- 
tificate of title in the petitioner was also 
proved (sees. 43, 47). These two documents 
showed that the land and the commencement 
and duration of the term were the same in 
each. On the back of the lease there is a 
memorial of a transfer from Strong to the 
petitioner (sec 41). The volume and folium 
ot the tranifer are respectively 148 and 29,563. 
The certificate of title in the petitioner con- 
nects itself with the tnmsfer to him from 
Strong liy a reference to the last-named 
volume and folium (sec 56). As therefore the 
certificate of title is conclusive (sec 47) with- 
out any proof of the registrar's signature 
isec 0), we think it has been proved that 
Strong's estate under the lease has been 
effectually transferred to and vested in the 
petitioner. To require proof of the tnmsfsr 
itself would be to deny in effect the conclu- 
siveness of the certificate of title. We are, 
therefore, unaUe to concur with the learned 
judge in his reasons for dismissing the peti- 
tion. It has, however, been argued by the 
Attorney-General that the petition should be 
dismissed on other grounds. In the first 
place he contended that though statutory 
agreements might exist in some cases 
( Walter v. Eastern Couvtieg Company, 6 
Hare, 504), there was in this case no " con- 
tract " within the meaning of the Act No. 
241, sec 27, and we were invited to review 
the various cases in which this Court had 
arrived at an opposite conclusion. We 
are, however, of opinion that we ought 
not to take that course, and that any 
review of the previous judgments of this 
Court must take place in a higher tribunaL 



It was farther argued that the administra- 
tors of the Land Acts were to be regarded at 
the donees of a power of distribution ; that 
they had authority to dispose of the Crown 
*ands ; that for the exercise of that power 
and authority they were responsible to Parlia- 
ment alone, and that this Court coaM not 
control or interfere with them. The sound- 
ness of that argument we fully admit. Bat 
when in the course of that or any other ad- 
mifiistration a contract is entered into on 
behalf of the Crown, each party to it has a 
focM 4 K/am/t in this court, although the ad- 
ministrators may still be responsible to Par- 
liament only for having advised that it 
should be made (RnHerUtm r. Dwmartmi, 8 
Moa P.C, N.S., 6C). The Act No. 145, sec 
41, mentions a " contract ;" the Act No. 287, 
sec. 12, speaks of an " offer " and " ac- 
ceptance," which are equivalent to a contract, 
and the Act Nc 300, sec 112, again expressly 
specifies " contracts." If we find the Legis- 
lature using such expressions, we can but 
carry out their meaning by allowing all the 
usual consequences to follow from a breach. 
The Attorney-General further aigued that 
relief against forfeiture was not a contract 
Taken literally that proposition may be true, 
but it does not dispose of the question, and 
is, moreover, answered by a counter proiiosi- 
tion, which, whether taken literally or other- 
wise, cannot be gainsayed, vis., that it is 
not a tort. Our Act Na 241, like Sir William 
Bovill's Act, draws, for the purposes of suits 
against the Crown, a broad line of demarca- 
tion between contracts and torU {Tijh'm «. 
The Qveen, 16 C.B.. N.&, 310). ReUef against 
forfeiture is not in itself a contract ; but the 
"claim" to that relief in the present in- 
stances " arises out of" the lease, which is 
unquestionably a "contract" within the 
meaning of Uie last section of our Act 
We do not, therefore, consider this 
to be any objection to the petition. 
It was further argued that the forfeiture 
which had been incurred Vy the failure to 
make the improvements could not be waived, 
as there was no one in this country compe- 
tent to bind the Crown by such waiver. It 
cannot be successfully contended that Her 
Majesty's personal knowledge of a breach of 
covenant is essential to a waiver of the for- 
feiture occasioned by it, any more than it 
could be maintained that the personal know- 
ledge of the Sovereign that a track across 
Ciown lands was used as a common highway 
is essential to the dedication of it to the 
pabUc {fttg, v. SaU Mark, U Q.K, 877). 
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The acts of waiver and dedication both no 
doabt involve an operation of the mind or 
will, bat there are many acts of state, or con- 
nected with state property, which cannot be 
performed by the Sovereign in person, and 
aie consequently entmsted to a responsible 
adviser (see per Lord Campbell, C. J., Harri' 
mm V. Buih, 5 K & B., 344). We think 
this is one of them, and that the President 
of the Board of Land and Works is safR- 
dently authorised by the Act No. 91, sees. 2 
and 3, to represent Her ICajesty in this 
colony for the purpose of waiving a forfeiture 
by a Crown tenant's breach of covenant 
{Bridffe$ v. Longman, 24 Beav., 27). It was 
pressed by the Attorney-General that the 
waiver there was authorised by the 15th 
and 16th Vict, c 62, sec. 2 ; but such does 
not appear to have been the case. The waiver 
was merely by receipt of rent, whereas the 
rdease mentioned in that Act is by "waiver 
or licence in writing," and of future and not 
past breaches, though no doubt future 
breaches of covenants already broken may 
be included in the waiver. But it was said 
that, even admitting a waiver could take 
place, the land oificer who received the rent 
had no authority to waive. In this we con- 
cur. But in the inference sought to be de- 
duced from that circumstance, that there 
could on that account be no waiver of the 
forfeiture, we do not concur. If the re- 
sponsible Minister in charge of the Lands 
department, with a full knowledge of all 
the facts, allows a subordinate ofHcer to 
receive the rent, there is in effect a receipt 
oL rent by the Queen, with a knowledge on 
the part of Her Majesty that a covenant Ims 
been broken, and though the rent and the 
knowledge reach Her Majesty through 
different channels, there is no escape from 
the position that the landlord has received 
the rent with a knowledge of the forfeiture, 
and consequently that the waiver is com- 
plete {Doe V. Birch, 1 M & W. 402). followed 
in this court It was also put by Mr. Webb 
that an assignment of the lease gave the 
assignee no right to become the purchaser of 
the freehold, as the option of purchase was 
not contained in the lease itself, and he 
relied upon the words of the Act No. 145, sec. 
22, that " the purchaser of the first moiety, 
his heirs or assigns (that is, the sssigns of 
the first moiety, as he contended), shall be 
entitled to a grant of the remaining moiety.** 
This argument,. which at first sight appeared 
to be of much weight, was in our opinion 
fully answered by Mr. Holroyd, who urged 
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that in the case of a selection under 
section 23 there was no "first moiety," 
and therefore no "purchaser of the first 
moiety" who could be entitled to the fee of 
the leasehold, and that the alienated land 
which entitled the person seised thereof to 
select 820 acres in any part of the colony 
ooiild not be considered as the " first moiety" 
of the distant allotment or allotments which 
he might take up. He also argued, and in 
our opinion with great force, that what ap- 
peared on the face of the lease to be only a 
rent, was in reality the price of the fee pay- 
able hf instalments, and that it would be a 
manifest absurdity to hold, under such cir- 
cu m sta n ces, that when the assignee, who 
had paid a large consideration for the assign- 
ment, had also paid the balance of the pur- 
ehais monev (which might in some cases ha 
seven-eighths of the whole), the assignor 
should be entitled to the fee-simple. He 
contended that the person entitled to the 
grant was the purchaser of the first moiety if 
he lived and did not transfer his lease, his 
sssign if he did transfer it, and his heir as 
contradistinguished from his executor if he 
died and did not transfer. We think that is 
a correct interpretation. It was also con- 
tended, on the part of the Crown, that irre- 
spective of the obligation imposed by the 
covenant, the Act itself, No. 145, sec. 36, re- 
quired the selector to make ih^ improve- 
ments, and that, if they had not been made, 
there could be no specific performance. There 
would seem to be two answers to that argu- 
ment—first, that the obligation, so to speak, 
does not run with the land, but is personal 
to the selector only (sec. 12G) ; and secondly, 
that the making of those improvements is 
not the whole but only a part of the con- 
sideration for the grant (Oxfwd v. Prorand, 
L.R., 2 P.C., 136). If non-compliance with 
the Act worked a forfeiture, as non-compli- 
ance with the covenant would, the petitioner 
would have had no claim, and that cir- 
cumstance distinguishes the present cose 
from that cited for the Crown (Thompson 
V. Ouyon, 5 Sim., 65). Reliance was also 
placed uix>n the Act No. 300, sec. 
lOL It was, however, conceded by the 
Attorney-General that the enactment did not 
confer any new power, but merely gave to 
the Oazeile notice greater efficacy as evidence 
than it previously poesessed. If it gave no 
new power, and we agree that it did not, 
though the learned judge below seems to 
have thought otherwise, it applied, in our 
opinion, only to such Oazette notices as at 



265 



REPORTS— Vol. IV. 



the time of their publication could have some 
legal effect or operation. It had been decided 
in this court that in proceedinga ander the 
Act No. 237, aec 15, it was necessary to prove 
the facts relied upon asavoiding the lease, as 
well as the QaxeUe notice, and that the latter 
alone was not such proof, bat was merely the 
final link in the chain of evidence necessary 
to support the complaint before the justices 
(if'I>o«:€ar.Ary/ei,CW.W.&A'B.,L.lC). The 
OauUe notice is now conclusive as to 
th« forfeiture in cases within that sec- 
tion, and also in otlier cases in which it 
was formerly only pri^Hd facie evidence (Act 
Na 197, sec. 26). '* Those whose duty it is to 
administer the law (says Erie, C.J., MUlloHd 
BaUwaif Cimpany v. Pye, 10 CB., N.a, 191) 
very properly guard against giving to an act 
of Parliament a retrospective operation 
unless the intention of the Legislature that 
it should be so construed is expressed in 
dear, plain, and unambiguous language ; be- 
cause it manifestly shocks one's sense of 
justice that an act legal at the time of doing 
it should be made unlawful by some new 
enactment** When the Act Na 960 was 
passed, there were various kinds of leases of 
Crown landa The leases in the present and 
other cases were granted by the Governor 
in the name of the Crown (Act Na 143, 
sees. 3^ 47, 49, 60). One chiss was granted 
by the Board of Land and Works under 
its seal (Act Na 237, sees. 13 and 14). In 
respect of the hitter a Oazette notice was 
already authorised, and we may fairly con- 
dude that the new Act was intended to apply 
to them. But there is no reason to suppose 
that the Legislators intended it to apply to 
other Crown lands leases, and thus retro- 
spectively and as it were by a side wind 
avoid them. Moreover, in Victoria Crown 
grants have always been enrolled in this 
court as records, and under the new system 
of conveyancing are treated in like manner 
(Act No. 301, sec 15). The mode of getting 
rid of these two kinds of leases is very 
different {The: Queen v. Hughe; L.R., 
1 P.C. 81) ; and we cannot snpiiose that the 
Legislature was not advised of that drcum- 
stance. So also there were many kinds of 
licences (Act No. 145, sees. 63, 60), some 
conferring an interest in the land In the 
nature of a demise, and others not confer- 
ring any interest ( Wood r. Leadbitter, 13 M. 
and W., 838). It does not violate the maxim 
against retrospective legislation to hold as 
regards the latter class of licences tliat the 
Oazeite notice is condosive as to their revo- 
cation, nor is there any objection to thus 



construing the language of the Legislature 
and applying it distributively {XapUr r. 
Kapier, 1 Sim. 28.) We therefore hold that 
the Gazette notice is not conclusive in this 
case. Under these circumstances the appeal 
will be allowed, with costs. The decree will 
be that the petitioner is entitled to the 
benefit of the lease and to the right of pur- 
chasing ths fee simple, provided he pay the 
rent now due upon tlie lease with interest 
at £8 per cent per annum, and the penalty 
of 5s. per acre, within three months, either 
to the proper land officer or into the Treasury, 
or tender the same at the Treasury, and in 
default of such payment or tender, the peti- 
tion to be dismissed with costs. 

SolidtoTB : Crisi^, Lewis and Wilks for 
appellant ; Gnnicr fur the Crown. 



GLAHS V. TUS QCEBN. 

Land Act, 18G2, No, 145, tteU. ISC and 30 
apply not wertly to tclectorttinder tect,T\ 
hvt to all telcctort ttnder that Art, and 
trkere thr penalty hat hren inrurred, it 
ntuitt, under Act No. 3G0, tret. 98, bejtaid 
by the attsiynee of the ttlectot$ lease, before 
istue iff y rant of fee. 

Act 33 Geo. JJI., c, 13, at to data ta- 
dor$cdtipon Act$ of Parliament, it in force 
in llctoriH,rfthattke (hurt van judicially 
atcertain the date of an Act by tkitmemut. 
Skealoo head note to preecdiny ca^. 

Report of argument, ante, p. 67 ; judgment 
below, ante, p. 17. 

Attorney-General and Mr. Webb for the 
appellant ; Mr. Hohfoyd and Mr. A*Bcckett 
for tho respondent 

Mr. Justice Barry said.— The petition 
in this case differed from that in Mtter- 
thank V. The Queen in some matters which 
our opinion in tliat case shows that we 
do not consider of any importance. It 
is unnecessary therefore to do more than 
say that the reasons which we have given for 
our decision in that case apply also to this. 
We are of opinion, however, tliat it will be 
necessary to vary the decree in one parti- 
cular, in order tliat effect may be given to 
the argument presented on behalf of the 
Crown with respect to the penalty of 6s. an 
acre imposed. For it was contended that the 
petitioner, even if entitled to the Crown grant, 
must under the Act Na 360^ sec. 98^ pay the 
penaltyof 68. peracre inconredundertlie Land 
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which had reduced the dividend. He di- 
rected that the certificate should he sus- 
pended for six months, to he then issued on 
payment in all of a dividend of 6s. in the £. 
The estate hod already realised 4s. 6d. in 
the £, so that at the end of the six months 
the insolvent would only have to find suffi- 
cient to pay another 6d. in the £, and the 
certificate would then he issued. 



Satubday, Oct. 4. 

equity appeals 

(Before their Honours Mr. Justice Barry, 
Mr. Justice Williams, and Mr. Justice 
Fellows.) 

THE ATTOBNEY-OENEBAL V. THE MATOB, kO„ 
or EMEEALD-HILL. 

Borauffhi Statute 1869, JS'o, 359, teett, 36, 
30, 122 — Councillor i interested in Oat 
Company are incapacitated from voting 
vjwn the contidcration rf its tender for 
liffhting the borough — Proviso of sect. 39 
validating acts of incapacitated councillor^ 
relates to qualification and net to being 
interested — Where resolution to accept 
tender^ voted for by interested councillors^ 
Court will restrain ewectttion of the con' 
tract-^Mliere a penalty is imposed by law 
the act is prohibited. 

Appeal from judgment on demurrer — 
10 Vict, Ko, 13, sect 6 — Supreme Court 
JUulcs, cap, VI, rule 7 — Proceeding to hear- 
ing pending such apjtcal is irregular^ and 
demurring defendants may answer after 
appeal decided — Parties — Councillors who 
voted against acceptance of said tender^ 
are unnecessary parties, and are entitled 
to costs — Councillor not interested but 
admitting that he voted for resolution, and 
intended to join in completing contract, 
properly made a defendant, 
8ce judgment below, on the hearing, ante^ 
p. 104 ; on the demurrer, ante, p. 48 ; in- 
junction, ante, pp. 14, 32. 

There were two appeals in this suit, one 
by some of the members of the council 
against a decision of Mr. Justice Molesworth, 
overruling a demurrer to the plaintiff's bill ; 
the other by the Attorney-General against a 
subsequent decision of Mr. Justice Moles- 
worth, dismissing the bill The Court gave 
Judgment on the appeals. 

The Attomcj-Oeneral, Mr. Holrojd and 
Mr. A'Beckett for the relator ; Dr. Mackaj 
Mr. Webb and Mr. M'Douftall for the 

October 7, 1873. 



council : Mr. Atkins, Mr. Lawes and Mr. 
Box for individual councillors. 

Mr. Justice Baeey said,— In this case an 
information was filed by the Attorney- 
General at the relation of John Scott against 
the corporation of Emerald-hill. The mayor 
(Mr. Nimmo), and Messrs. Roy, Thistle- 
thwaite, Slurt, Whiteman, Mills, Page, 
Danks, and PhiUipson, councillors of 
that town, were also made defendants. 
It prayed that the corporation might 
be restrained from entering into a 
contract with the South Melbourne Gas 
Company, and that the individual defendants 
might be respectively restrained from affix- 
ing or causing, or permitting to be affixed, 
the corporate seal to any such contract 
The information stated that in the month of 
February of this year the corporation called 
for tenders for lighting the public lamps of 
the town for a period named at a price of so 
m nch per lamp per year ; that two tenders were 
received, one from the City of Melbourne 
Gas and Coke Company, at £5 per lamp, and 
one from the South Melbourne Gas Company, 
at £7 5s. per lamp ; that a meeting of the 
council, attended by all the individual de- 
fendants, was held on March 3 ; that a reso- 
lution was passed by the council, accepting 
the tender of the latter company ; that four 
of the councillors, Sturt, Danks, Page, and 
Mills, who voted in favour of the resolution, 
were shareholders, and three of the number, 
Danks, Page, and Mills, directors of this gas 
company, without whose votes the resolution 
would not have been carried. Five of the 
defendants, Whiteman, Mills, Page, Danks, 
and PhiUipson, demurred to the information 
on the ground of want of equity, and that it 
did not appear that they were disqualified or 
incapacitated from voting as alleged, and, 
further, that the remedy against them in re- 
spect of their having voted as alleged was at 
law. The demurrer was overruled. Against the 
order overruling the demurrer there was an ap- 
peal by the five defendants who had demurred. 
In support of the information it was contended 
that, as the councillors held a fiduciary posi- 
tion, they could lawfully expend the borough 
funds subject only to the trusts with which 
it was impressed, namely, in a manner most 
advantageous for the interests of the corpora, 
tion and the ratepayers, and that the coun- 
cillors could not be allowed to make a contract 
by which they gained a personal advantage 
as shareholders in the gas company ; also, 
that section 122 of the Boroughs Statute. No. 
359, invalidated their votes. The section is in 
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these words :— "No councillor shall vote upon 
or take part in the discussion of any matter 
in or before the council in which such coun- 
cillor shall directly or indirectly, by himself 
or his partners, have any pecuniary interest ; 
and any councillor who shall knowingly 
offend against this section shall, on con- 
viction, forfeit and pay for every such offence 
a sum not exceeding £50." On the other side 
it was argued that as the councillors' interest 
in the contract when made would not have 
the effect of vacating their offices, there was 
no reason why they should not actively in- 
terfere in making it ; and that sea 122 applied 
only to prevent the making of contracts 
which when made have the effect of vacating 
the seats of the councillors under sec. 36. It 
is indeed true that under that section a 
certain extent of interest is not to de- 
prive a councillor of his office ; but it 
by no means follows that because an inte- 
rested councillor is ahowed to retain his seat, 
he is therefore to be allowed to vote when 
that interest is affected by a resolution 
carried by means of his vote. There is no 
doubt some difficulty in the construction of 
sec. 122, but the view which we take of the 
case renders it unnecessary to deal with it ; 
though we may, in passing, observe that if 
that section does apply in this instance, we 
think it avoids the resolution. The Queen v. 
Aherdare Canal Company, 14 Q.B., 854, illus- 
trates this proposition. It was a case under 
33 Geo. III., cap. 95, by the 70th sectionof which 
it is enacted that no person shall be capable 
of acting as a commissioner in any case in 
which he shall be interested or concerned in 
the matter in question. The proviso 
at the end of sec. 39 of the Boroughs 
Statute does not, in our opinion, 
apply to this case. It merely renders 
an incapacitated councillor's acts " as valid 
as if such person had been capable." There 
is no question here as to *' capacity," which, 
in the sense in which the word is employed, 
relates to "qualification," provided for in 
sees. 34, 35, 36. The three councillors are as 
admittedly " capable " as they are undeniably 
" interested." Irrespective, therefore, of any 
exactment on the subject, we are of opinion 
that the councillors who held shares in the 
gas company were, by reason of that 
interest, incapacitated from voting on the 
resolution. The York and North Midland 
Railway Company v. Hudson, 16 Beavan, 
485-496, establishes the doctrine that direc- 
tors in a company cannot directly or 



indirectly derive any personal advantage 
(from the disposal of shares in the company. 
In Stears v. South Essex Oaslight Company, 
9 C. D. (N.S.), 201, Erie, L.C.J.. said— 
" The directors are trustees on behalf of the 
general body of shareholders, and as such are 
bound in all contracts entered into by them 
for the company to look exclusively to the 
interests of the company. If a director has 
a private and personal interest in a contract 
made with a company, his private interest 
will conflict with the duty of those he repre- 
sents." The principle enunciated in the 
Aberdeen Jiailtcay Comjmny v. BlaJcie Bro- 
ihers, 1 ^lacqueen, ILL., 461, touches still 
more closely the view now presented, and is 
peculiarly apposite, because the facts of that 
case resemble the facts of this, although 
there the contract was actually made. It was 
an action by Messrs. Blakie, ironfonnders in 
Aberdeen, against the railway company 
for performance of a contract whereby 
the company had agreed to purchase and 
accept from Messrs. Blakie and Co. certain 
iron chairs. The chief defence was, that 
Mr. Thomas Blakie, one of the pursuers in 
the court below and of the respondents in 
the House of Lords, was cliairman of 
directors of the railway company, and, as 
may be inferred from the report, had by his 
casting vote carried the resolution that the 
contract with his firm should be taken. Ho 
was thereby disabled from deahng in that 
character with hisown firm. Ingiving his judg- 
ment in that case, the Lord Chancellor, who 
passed in review all the previous authorities, is 
reported to have said— **A corporate body 
can act only by agents, and it is, of 
courae, the duty of those agents so to act as 
best to promote the interests of the corpora- 
tion whose affaira they are conducting. 
Sucli agents have duties to discharge of a 
fiduciary nature towards their principal; 
and it is a rule of universal application that 
no one having such duties to discharge shall 
be allowed to enter into engagements in 
which he has or can have a peraonal inte- 
rest, conflicting, or which possibly may con- 
flictk with the interests of those whom he is 
bound to protect So strictly is this prin- 
ciple adhered to that no question is allowed 
to be raised OM ^0 the fairness or un/airneaa of 
a contract so entered into." This opinion of 
the learned Lord Cranworth, which was 
concurred in by the House of Lords, 
accurately describes the position of these 
interested councillors. But it was contended 
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farther* on behalf of the defenduiti, that 
although thoae who Toted for the reaolution 
may have therelqr rendered themselves liable 
at law for a penalty* or to Tscate their oi&oes, 
nsTertheless the contract is not rendered 
▼old ; and JVwIer «. The (hford, dbe., Baihoaif 
Company, 13 C. B. 200; AUwrney-OenerfU 9, 
Mayor, dx., of Nommch, 2 M. and Cr. 406 ; 
Fnwen «. Zrarit, 4 M. and Cr. 250, with 
asToral other authorities to the like eifect, 
weredted. To this a complete answer was 
given when it was said that the contract had 
not yet been entered into ; the matter had 
not yet got further than the lesolution that 
tho tender be accepted, and the question is, ' 
whether that resolution can or can not be 
supported ; also, that eyexy act whidb was 
rendered punishable by the infliction of 
a penalty was prohibited by law-O'Brien 
V. DOUm, 9 Ir. C. L. (N. S.) aiB; Ctm- 
deU «. Dawaan, 4 a B. 376. We do 
not enter into the consideration of the 
questions whether the transaction might 
or might not haye turned out to the ad- 
▼antage of the corporation, or whether the 
conduct of these defendants were or were 
not corrupt, or whether the discretion Tested 
in them were or were not rightly ezerdsed. 
We are of opinion that the demurrer was pro- 
perly oyerruled, but we incline to base our 
decision on the foregoing reasons rather than 
on a point of. pleading. The manifest pos- 
sibility of a conflict between duty and in- 
terest which exists here is of itself sufficient 
to vitiate the resolution. The appeal will 
therefore be dismissed without costs, if the 
m>peUants forego their right to put in an 
answer ; if they will not forego such right, 
with costs. 

Judgment in the second appeal was given 
by Mr. Justice Babbt as follows :— This is 
an appeal by the Attomey-Qeneral against 
a decree of the primary judge on the hear- 
ing of the cause against the corporation 
and three of the councillors— Roy, Thistle- 
thwaite, and Sturt— who had answered the 
information, and Nimmo, the mayor of the 
corporation, who had allowed the informa- 
tion to remain undefended. It was argued 
separately from, and independently o( that 
in whidi judgment has now been giveiL 
Before the appeal from the judgment on de- 
murrer was diqiosed of in this court, the 
cause was set down for hearing in the court 
below, and the information was dismissed. 
From that decree there was an appeaL A 
question was raised on behalf of the defend- 
ants, who had demurred, whether it was 
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tegular to proceed to a hearing of the cause 
pending the appeal on the demurrer. 
This must be decided upon the proper 
construction of a rule of this court 
(cap. VL, R. 7), which provides '* that if 
any defendant demur or plead to a 
plsintifTs bill, and such demurrer or plea be 
overruled, such defendant shall ddiver his 
answer within the time named by the Oourt, 
or the plaintiff may treat the matter con- 
tained in the bill as undefended. In support 
of the course which has been adopted, reli- 
ance was placed upon the 19 Vict, Na 13, 
H. 6, which provides that "no proceedings 
' upon ' any order which is appealed from 
shall be stayed pending such appeaL** Now, 
we are of opinion that an order overmling a 
demurrer has merely the eifect of suspending 
operations in the cause, as far lui the eifect 
c{ the first legal bar in the suit is concerned, 
until the time for pleading or putting in an 
answer shall have expired, after the last of 
which periods, if no answer be put in, the 
case is undefended. It is not an order 
"upon" which any progressive proceedings 
in the suit can be taken. The provision 
against astay of proceedings upon a decree or 
order enables the plaintiff to obtain the fruite 
of his decree or order, where any such fruite 
are to be had. In our opinion a demurrer or 
plea is to be considered as conditionally only, 
not [conclusively, overruled, if there be an 
appeal ; should the judgment be confirmed it 
is then finally overruled, and it is not until 
then that any steps need be taken to put in 
an answer. In Fairhaim «. Olarie, 1 Wy. 
k W. (Eq.), 341, the plea was originally 
allowed by the primary judge, and the bill 
was dismissed ; that judgment was over- 
ruled, and the Court observed— "Theadminis- 
tratrix will have the usual time for answer- 
ing." That apears to be merely an announce- 
ment of the meaning and effect of the rule of 
court It seems reasonable to hold that in 
all cases where there is an appeal the deci- 
sion of the primary judge is held in abey- 
ance until the judgment of the appellate 
court is delivered, which is regarded as 
final Were it otherwise a defendant would 
be virtually deprived of the right of demur- 
ring. We are therefore of opinion that it 
was irregular to proceed to a hearing of the 
cause before the appeal from the judgment on 
the demurrer was disposed of in this court 
Itjras further contended that the defmdante 
Roy, Thistlethwaite, and Start were not 
necessary parties and that they were entitled 
to separate coste ; while on the other side it 
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was Qxged that (hey wen pn^perly made 
IMurtiea. and that aa thej had nnneeeaaarily 
■eveied in their defenoea thej were entitled 
to only one aet of ooata, aa ia the caae when 
tmatee and oeatniqne tmat anawar aeparately 
(Lewin on Tmata (5th Ed.), 717). We do not 
think that theae parUea oceapy a poaition 
analogoua to that of tmatee and oeataiqne 
tmat We think, howeyer, that Roy and 
Thiatlethwaite, who voted againatthe.reao- 
lution, and conaeqnently had no intention of 
affixing the aeal to the contract^ were nnne- 
oeaaarily made partiea, and are entitled to 
their ooata, indnding thoae of thia «ppeal* 
The poaition of Start ia aomewhat different 
He atatea in hia evidence that he never waa 
a ahareholder in the Soath Melbonme Gaa 
Company, bat he admita that he voted for 
the reaolation, and avowa hia intention to 
join in affixing the aeal to the contract Al- 
though there haa been a failure in the attempt 
to impeach hia vote on the ground of intereat, 
he haa nevertheleaa been properly made aparty 
to the auit in order that he may be reatrained. 
It will be aeen by our Judgment already de- 
livered that the appeal againat the judgment 
on demurrer haa been overruled with coati^ 
conaequently the demurring defendanta may 
inaiat on putting in their anawer. If they do 
ao we cannot gainaay that right However, 
aa the merita of the caae have been ao far aa 
we can aee anbatantially diqioaed of by the 
judgment on the demurrer, no good object 
can be gained by hearing the caae again aa 
againat them, for the reault would be, aa far 
aa haa been diadoaed, the aame againat them 
aa againat thoae who havealready anawered. 
Our judgment in tha p teae n t caae ia that the 
appeal ia allowed with coata* the deovea dia- 
miaaing the information ia revarMd, and tha 
corporation and the defendant Btiut will be 
reatrained from entering into theoontractk 
kc, and from affixing the aeal, lEG.,aa prayed. 
Tlie only queation which Temain% tham- 
fore, ia whether the dedaion at which we 
have thua arrived ahould be formally pro- 
nounced now aa againat the defendanta 
Whiteman, Page, Danka, Phill^Mon, and 
Milla» or poal^Kmed until the canae haa been 
aet down and heard againat them the vn- 
gttcceaaful demurring defendanta, ahould 
they inaiat on putting in their aaayvin. 
They will be allowed 14 daya to elect what 
oouiae they will puaue. If they inaiat on 
putting in an anawer they will have to pay 
the coata of their H>IMal aa provided by the 
judgment already delivered, and, in that 
event irill be entitled to lecdve coatti to be 



paid by the rdator for the irregularity of 
aetting down the cauae prematuidy in the 
court bdow. But they, will not 1^1 to aee 
that by anawering they will incur the riak of 
having to pay further coata when ultimatdy 
defeated on the merita M the caae. 

SolidtoTB: Malleaon, England and Stewart 
te the rdator ; Faussett for the oouncQ ; 
Andenon and Sandilands, Flnmmer, Ndan, 
and Fidil^ te individual ooundllcn. 
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iViry QmmeU deeree—Omrt eanmot wuy or 
tmppUmmt it hy adaptimg it U g ireiw a - 
itaneei net brought to notieo of JPriog 
Oowi^M^Noagpodlin JBfut^ mi fuootiom 
of pooti wUoitjordorod out of a fimd^ or 
agavut otparty^ not UtMo topag tkowt. 
See judgment bdow, tmto, pp. M, 102. 

Appeal from a dedaion of Mr. Juatica 
Moleaworth, on an order directing certain 
acoounta to be taken by the maater. The 
plaintiif 8 were diaaatiafied with the order, and 
appealed. The difficulty in the caae had 
ariaen from the mode in whidi the Privy 
Ckmndl had made a decree for the aooountr 
on an appeal to it by the bank againat a 
decree diamiaaing the plaintiifa' bilL The 
Privy Coundl had made no proviaion for in- 
tereat on the aum claimed by the plaintiifa 
aince 1868^ TAere were two gronnda for the 
preaent appeal-Mme that the fiieta atated in 
an affidavit by the bank manager did not 
juatify ICr. Juatioe Mokaworth'a oidar; the 
other, that coata ought not to have bean 
awarded againat the plaintiffar 

Attomey-Oeneral, Mr. Lawea and Mr. 
Webbte appeUanti; Mr. HolRqrd«nd Sfr. 
De Yerdon te respondenti. 

Mr. Juatice Babbt, aa to the bat groond 
of appeal, aaid that it could not be entir- 
tained. Appeala on q:ueationa of coats wwa 
not allowed unleaa they were ordered oQi'ef 
a fund whidi waa not liable to them, or 
unleaa they were ordered againat aparty wbo 
ought not to pay them. In other caaea, eoab 
were entirely in the diacrefion of the jud|a. 
Aa to the other ground, the Court agi#Bd 
with Mr. Juatice Moleaworth that it had no 
power toaltertkdeaeeof the Privy OooncB. 
If that decree were made under a ufaappKe- 
hendon of the luta, or if other fMirkttd 
occurred gubaequent to the decree of ^ih 
Privy Coundl whidi woold 
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Itftnt Older, an application must be made to 
that tribunal to rectify the decree. 

Appeal dismiased. with coats. 

SoUciton : J. M. Davies (for Harwood) for 
appellanti ; Malleeon, Bngland and Stewart 
— Natt and Blake— and Tajlor and Buckland 
for the respondents. 



■OHlflQT ▼. TSI OABDnr OUXXT COMPAKT. 

Miming Company — FnfdtuTe of ihar§9 valid 
only whs% both the call U made^ and the 
fovfoituiro declared^ hy competent directors 
— Ruloi made by a minority qf shareholders 
mad not by all, must be in aeeordanoe with 
eoet. 39ofAet No, 228— JZ«20 that powers 
efdireeters shall eontinue as long as there 
emiits a qoomm, net olffeetionablef though 
the number ef directors may thereby be 
Jiuetuatiny—Jlule that if general meetings 
be net held at appointed times, directors 
ehail eontisiiue in ofiee {indefinitely) and be 
mneidered re^eleeted, ultra Tires. 

Where same directors eonetituting a 
<|iianim had continued in office aU along, 
their continuity was brohen by their re- 
eUetien together with the whole board at a 
general meeting hold at a time prescribed 
by the rules for the election of a part, and 
euch election is bad, where no special notice 
had been given — It is not enough that a call 
be made by de facto directors. 

Shareholder not estopped from impeach- 
ing rules, by statement in his scrip that 
ihares are held upon terms ^ the articles 
sf aesoeiation and rules of company — 
J^oiture deelared by eueh directors is 
intalid. 

See report of the case below, ante p. 66. 

An appeal against a decision of Mr. Justice 
Molesworth, declaring that certain shares 
held by the plaintiff in the company were 
illegally forfeited, and that the plaintiif was 
entitled to the shares. 

Attorney-General and Mr. Holroyd for 
appellants ; Mr. M'Dermott, Mr. A*Beckett 
and Mr. Webb for respondent. 

Mr. Justice Babbt said,— The plaintiff 
filed his bill to have a forfeiture of shares 
in this company set aside, professing his 
readiness to pay a fifth call, for non-pay- 
ment of which his shares had been de- 
clared forfeited ; asking also that an order 
B^ht be made for payment of the divi- 
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dends accrued upon such shares. The for- 
feiture is objected to on the grounds that the 
directors who made the call, as well as those 
who declared the forfeiture, were improperly 
tleoted. We agree with the learned judge 
from whose decision this appeal comes, that 
both those acts "should be done, to be 
•ffeotnal, by duly elected directors." Whe- 
Ifier these grounds of objection are valid 
dcptods on the yalidity and construction 
of the rules. By the 17th of these it is 
piOTided that a bocurd of directors, consisting 
of five shareholders, shall be elected at each 
fsneial meeting hdd in January and July, 
and ahall continue in oi&ce until the next 
general meeting, when three shall retire, and 
the other directors shall retire at the next 
general meeting, provided that if through 
any cause the general meetings are not held, 
the diiecton who would have retired if such 
meeting had been held shall continue in 
office, and shall in all respects be considered 
as re-elected. By the eighth rule there are to 
be general meetings in January, April, July, 
and October, and by the dOth rule the first 
directors were appointed, and were to hold 
office until the first meeting in October. Ittbus 
appears that a full board of five was to be 
elected in January and July ; that three of 
each board were to retire at the next general 
meeting— that is, in April and October respec- 
tively—and that " the other (not the other 
two) directors "—that is, all the directors— are 
to retire at the second general meeting after 
election. It was said that the 17th rule con- 
tained no provision for the election of direc- 
tors in April and October ; and such no 
doubt is the case. But the same remark 
applies to the 39th rule, so that unless 
directors were elected in October under that 
rule, when the first directors retired the 
company would remain without directors 
till the following January. We think that 
the power to elect in April and October to fill 
the vacancies to be then created isneces- 
sarilyimplied ; and this construction istbeonly 
one consistent with the provision that five 
shall be elected in Januaiy and July and 
three retire in April and October. The 
company seem to have acted on this inter- 
pretation at their first October meeting, 
when they elected five, as well as at their 
first April meeting, though they then elected 
two only instead of three. It was the board 
thus constituted which made the call, so 
that the question is whether the retirement 
and election in April of two instead of three 
directors rendered the bocurd incapable of 
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making a calL We are of opinion that it did 
not, inasmuch as the 19th role provides that 
" the powers of the directors shall not cease 
or be suspended so long as the board of 
directors shall consist of a sufficient number 
of members to form a quorum." By the 21st 
rule that number is fixed at three. We see 
no objection to such a rule. As it is merely 
one "for prescribing the number of direc- 
tors," it was competent to a majority to make 
it— Smith V, Ooldworthy, i Q. B. 431— and 
though the effect of it may be to make the board 
consist of a fluctuating number, we do not 
consider it to be on that account in excess 
of the powers conferred by Act No. 228, s. 39, 
oratall "inconsistentwith that Act"— 7V^m«« 
Haven Dock, <fcc, Company v. Boae, 4 M. & G. 
552. As regards the directors who declared 
the forfeiture, the question turns on the elec- 
tion by the general meeting in April, 1869. 
There had been no election at any meeting 
during the preceding two years. In January, 
1867, Messrs. Bruce, Ashley, and Hunter 
were, with two others, elected directors. 
In April, 1869, Hunter and another 
retired. Bruce and Ashley remained 
in office, and Hunter was re-elected. 
In April, 1869, Bruce, Ashley, and Hunter 
were among the five then elected, so that 
those three were always on the board. On 
this state of facts it was contended that 
Bruce, Ashley, and Hunter were, by the 
operation of the 17th rule, " in all respects to 
be considered as re-elected," so that if the 
election of April, 1869, was bad, the company 
could rely on the " virtual re-election" under 
that rule. There appears to us to be no 
substantial distinction between saying that 
a dixector shall " continoe in office" and " be 
considered as re-elected." They are two 
different modes of saying the same thing. 
Now, as these rules appear by a comparison of 
the signatures with the names in the memo- 
rial to have been made by a majority in 
number and value, and not by all 
the shareholders, such a provision is 
ultra vires— BarfoUl Company v, KUngender, 
6 W. W. & A'B., L. 23L It was contended 
that if these "virtual re-elections" could not 
be supported, it was, nevertheless, com- 
petent to any general meeting to elect a full 
board if there was then no board in exist- 
ence./ According to our interpretation of the 
rule it was proper to elect three in April', 
18G9. Had that course been adopted, the 
board would then *' have consisted of a 
sufficient number of members to form a 
quorum," but as five were actually elected, 



the election altogether failed unless it was 
competent to that meeting to elect a full 
board, for it is impossible to say which of the 
five are to constitute the three— 7/ie Queen v, 
Rowley, 3 Q.B., 143. We are of opinion that 
the 8th rule giving to general meetings " full 
power to regulate and control all the affairs of 
the company," which was relied upon as 
warranting the election of a full board, has 
not that operation. We do not mean to say 
that the general meeting in question could 
not have elected a full board if proper notice 
had been given of the intention to do so, but 
in the absence of such notice we think it 
was not competent for any meeting, ex- 
cept those in January and July, to elect 
a fuU board of five— TA« Kvng v. HiU, 
4 B & C. 426. The views which we 
have thus expressed are based on the 
supposition that the rules have no efficacy 
beyond that which a majority in number and 
value can give them. It was contended, 
however, that as the scrip certificates state 
that the shares are held, by the plaintiff 
upon the terms of the articles of part- 
nership and rules of the company, 
that every shareholder to whom such 
a certificate has been issued is bound 
by the rules 'Ss effectually as if he and 
all the other shareholders had concurred in 
making them. In Shaw v. The Coeterfield 
Company, 1 Vict Rep., M. 7, the chief judge 
of the C!ourt of Mines seems to have 
been of opinion that where all the share- 
holders concur, they may make any 
rules they please so long as they are 
not absolutely illegal; but that where the 
rules are made merely by a majority in 
number and value, and in such cases only, 
they must be in accordance with the Act No. 
228, sec. 39. We should probably adopt that 
view if the faets of this case warranted our 
so doing, but they do not The memorial of 
registration is dated the 18th June, 1866 ; the 
scrip certificate issued to the plaintiff is 
dated the 26th July, 1866, but the roles 
have no date, nor is there any evi- 
dence of the time at which they were 
made. We cannot therefore., assume that 
they were made before the 48th June ; and 
even if we could, we should still have to 
assume that the shareholders who have not 
signed became such only after the rules had 
been made ; or in other words, that at the 
time of the making of theses there were 
no other shareholders than those who 
signed. We cannot assume anything of the 
kind, and must therefore hold that the 
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ml* which, in default of the election of their 
■ncceMon, continued the directors in office 
beyond a year waa ultra vires. The Attorney- 
General argned that a company could not 
exist at all withouthules. The Act, however, 
la framed upon an opposite suppoeition, aa it 
provides for the making of rules both before 
and after incorporation ; and in practice we 
know that mines are often purchased ortaken 
up and the terms of association subsequently 
sgreed upon. These rules, therefore, whether 
inade before (Jenkins v. Speed, 6 W. W. and 
A'B., L., 255) or after ^^o^anv. Ann€U)eUaConi* 
panift lb., M., 38) incorporation are invalid, 
as they go beyond the power which a majority 
p oss e sse s . It was said that it was enough 
that the call was made by de facto direc 
tors, and Foss v. Barbottle, 2 Hare 461, was 
relied on. In that case the plaintiff was 
seeking the aid of a court of equity, on 
the ground that the company was incom* 
patent to manage ite own affairs, and it 
was only in that aspect that the existence 
de facto of a bocurd became a matter of im- 
portance. It is no autnority for saying that 
qwKid shareholders a body of directors de 
facto have the powers of a board de jure. 
The case of Mozley v. Alston, 1 PhiL 800. is 
of the same character, and merely shows 
that the Court will not interfere with the 
internal affairs ot a company to determine a 
matter which ought to be decided by the 
shareholders. Bailey v. Birkenhead Railway 
Co., 12 Beav., 433, in to the same effect The 
validity of the call is a matter to be 
disposed of when an attempt is made to 
enforce it—(Howbeach Coal Co. v. Teague, 5 
H. & N., 151). It was also contended that 
the plaintiff was estopped by his conduct— 
{MaU V. Peel, 2 Vict. Rep., M., 27). There 
may be an estoppel where there is mutuality, 
as in that case, but it has been held not to 
exist in cases like the preBent—(Ballarat 
^ Chiltem O. M. Co. v. Cleeland, 1 Vict. R., 
L., 183). The reason of this has been clearly 
stated by the chief judge of the Court 
of Mines {Nolan v. Annabelia Co.), and is 
fortified by the opinion of Lord Cottenham 
—{exparte Morgan,\l Mac G., 239). We are 
therefore of opinion that the objection to 
the forfeiture is well founded, and that the 
plaintiff is entitled to his 427 shares, with 
the increment accrued due thereon declared 
as dividends, which can be calculated with- 
out difficulty as proposed by the learned 
judge, and vrithout the necessity of a 
reference to the master. The appeal will be 
dismissed, with costs. 

OCTOBSR 14, 1873 



Bolicitors : Douglas and Garrard for appel- 
lants ; Fanssett for respondent. 



CASES IN BANCO. 
CABROLL V. THE MELBOURNE OMNIBUS COMPANY. 

Chili sion — Confticting evidence of skilled 
witnesses as to fehither horse teas broken 
if^-^-Vndge not dissatisfied with verdict — 
No new trial. 

Plaintiff sued for damages for injuries he 
sustained through the negligence of defend- 
ants. The plaintiff was driving a cab in 
Johnston-street, Collingwood, when an 
omnibus of the defendanto came into 
collision with the cab^ and Carroll was 
thrown out into the street, and had his wrist 
hurt It was alleged by the plaintiff that the 
accident was caused through one of the 

horses in the omnibus not having been pro- 
perly broken in. The jury gave the pUtintiff 
£75 damages. Defendanto applied for a non- 
suit on the ground that there was no evidence 
of negligence, or for a new trial on the 
ground that the verdict was against evi- 
dence. 

Mr. Higiubotham and Mr. Casey for the 
plaintiff ; Mr. Ireland and Mr. Williams for 
the defendants. 

Mr. Justice Barry said that there was a 
conflict of evidence as to whether the horse 
that was the cause of the accident was 
sufficiently broken in. Some of the evidence 
given for the plaintiff was open to the objec- 
tion that it was to some extent a mere 
opinion of the witnesses. The evidence 
could not, however, have been excluded from 
the jury, as it was that of persons who had 
some skill as to the breaking-in of horses. 
Those witnesses said that in their opinion 
the horse was only partially broken*in. 
Against this was the evidence of persons in 
the service of the company, who had also a 
knowledge of horses, that the horse was 
broken-in. There was, however, not such a 
preponderance of evidence on the side of the 
defendanto as to lead the Court to suppose 
that if the case was sent down for a new 
trial another jury would find differently to 
the last one. The judge who tried the case 
had expressed himself not dissatisfied with 
the verdict, and the Court would not be jus- 
tified in disturbing it. 

Rule for a nonsuit or new trial discharged. 

Attorneys : Kidston for plaintiff ; Duffctt 
for defendants. 
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LEVIKOSB V. riTZOSBALD. 
JOHNSTON V. FITZOSBALD. 

Bill rf Exchange — Amcunt increased hjf 
forgery after acceptance — Skilled evidence 
that there wat nothing on face of bill to 
arovic gytpieion of holder — Finding of 
jury that any per eon vting due and ordi^ 
nary diligence could have, from appear" 
a nee of hill, discovered alteration — Jury 
at liberty to act on the evidence of their 
09vn senses — Whether it vrere negligence or 
want of caution in acceptor to accept bill 
fvhere space teas left before the amount 
which began with small letter, entirely 
question of fact for jury and not of law for 
Court — Subsequent statement of acceptor 
that other bills similarly forged were right 
and would be paid, no admission of liability 
on biU in question — Ad new trial. 

These were actions inyolving the same 
points, the facts being nearly similar in each. 
Plaintiffs saed on hills of exchange drawn hy 
Felix Kabat upon and accepted by the de- 
fendant, and endorsed to the plaintiff. The 
defence was, that the bills had been altered 
sabseqnent to the acceptance. The judge 
in each case found for the defendant An 
application was made to enter a verdict for 
plaintiffs for a new triaL 

Mr. Ireland, Q.C., and Mr. Williams for 
plaintifb ; Mr. Higinbotham, Mr. Wrixon and 
Mr. Quinlan for defendant. 

Mr. Justice Babbt said,— In these cases 
roles fiift were granted to set aside the yer- 
diets for the plaintiff and enter nonsuits, or 
for new trials, on the ground that the verdicts 
were against evidence. The bills of exchange 
on which the actions were brought were 
drawn by Kabat upon and accepted by 
the defendant. They were drawn on en 
graved fonns, in which a ruled space was 
left in the body of the bill after the words 
" sum of," for the insertion of the amount 
On this ruled space was written what was 
supposed to be "one Hundred" and some odd 
pounds. In writing those two words, Kabat 
had used for the initials of the first a 
small letter and of the second a 
capital letter, and had also left on 
the ruled space before the word "one" 
suflident room to put the capital letter F, 
which after the acceptance by the defendant 
was in fact prefixed by Kabat, and the 
amount of the bills thus altered from "one" 
into " four" hundred and odd pounds. It was 
proved by a derk from the bank at which the 



biUs were made payable and through whose 
hands they would have passed on present* 
ment for payment, that there was nothing on 
the face of the bills which would have 
aroused his suspidonor have prevented his 
paying them. A clerk from another bank 
proved that, had they been offered at that 
bank for discount, he should after examina- 
tion have passed them as " regular." It was 
not possible from an examination of the 
altered word to discover the alteration, but 
the amount, which was pat in figures on a 
ruled space left for that purpose at the top 
of the bills in the left hand comer, had evi- 
dently been in some way tampered with. 
There was conflicting evidence as to 
whether the alteration had been made 
before or after acceptance. The defendant 
swore positively that the bill was not 
in blank, and that the " F' was not in when 
he accepted; while the plaintiffs' skilled 
witnesses after microscopic inspection could 
not state whether the sum in the body of 
the bill or the aocepunce across the face of 
it was written first The juries adopted the 
defendant's version, and they also found 
that any person using due and ordinary 
diligence could, from the appearance of the 
bills, have discovered the alteration. If so, 
the plaintiffs were not bond /ide holders— 
Rapkael v. Bank of England, 17 C. B., 161. 
In arriving at this latter conclusion, the 
juries acted, as they were at liberty to do, on 
the evidence of their own senses— J?c0r. v. 
Byrne, 6 Cox, C.C. 475. Where a bUl had 
been torn for cancellation, but in a manner 
consistent with its having been torn for safe 
transmission by post in two pieces, and 
joined together, " it was"— to quote from a 
judgment of the Common Pleas, Ingham v. 
Primrose, 7 C. B. (N. S.) 82—" properly a 
question for the jury whether the bill exhi- 
bited appearances which would have led a 
man of ordinary intelligence to the con- 
dusion that it had been torn for tlie latter 
purpose. But the point has been so reserved at 
the trial that the Court is to perform the 
functions of the jury in this respect ; and we 
cannot find enough on the facts of the case 
or on an inspection of the bill itself to 
justify us in coming to such a condusion." 
It was a question peculiarly appropriate for a 
mercantile jury, and as two juries of twelve 
have unanimously arrived at the same con- 
dusion, we cannot disturb the verdicts. 
Moreover, it would be useless to do so on 
that ground, as the next point which we 
have to consider presents an insuperable 
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objection. Each juiy was asked whether 
there was any negligence or want of caution 
on the part of the defendant in leaving the 
mled space which he did leave before the 
word *' one," or in allowing that word to 
begin with a small letter followed by a word 
beginning with a capital, and they answered 
in the negative— see Foder v, Afackimion, 
L.R., 4. C.P. 704. It was, however, contended 
that this question involved a matter of law 
for the Court, and not of fact for the jury. 
In either aspect the question would seem 
to have been rendered immaterial by 
the finding that the plaintiffs are not bond 
JUk holders. If the plaintiffs took the bills 
with notice of the forgery they cannot re- 
cover. But whether that be so or not, we are 
of opinion that the plaintiffs have no reason 
to complain that the question was left to the 
jury. The cases to which we liave already 
adverted show that appearances presented 
by the bill itself are matters for the con- 
sideration of a jury, where the question was 
whether the bill had been cancelled by tear- 
ing. In the present cases the insertion of 
the letter^ F," and the space on which it is 
written, could only be ascertained by inspec- 
tion of the bills. Why should the result of 
an inspection be a matter of fact in the 
former, and a matter of law in the latter 
instance? What distinction can be sug- 
gested ? That there is none, is clear from 
the decision of the Court of Common Pleas in 
SodiU OineraU v. the Metropolitan Bank, 27 
L.T. (N.S.). 856. In that case the bill was " at 
eight days, "and a space had been left after the 
word "eight" in which there was room for 
two or three letters. After the defendant's 
endorsement the letter **y"\vaa added to the 
word "eight" Bovill, L.C. J., in giving judg- 
ment, says— "We are asked, sitting as jury- 
men, to say that this was an act of negligence 
enabling the parties to commit a forgery. 
Sitting in that capacity, I find nothing in 
this note that was negligence to make the 
defendant liable. If that were so it would be 
necessary in every case of a person drawing a 
cheque or bill of exchange to exclude the 
possibility of a party adding a figure or 
altering the amount or date for which the 

bill is drawn Persons are not to 

be supposed to commit forgery, and the pro- 
tection against such a crime is the law of 
the land and not the vigilance of parties in 
excluding all possibility of committing it. 
Further, I think there is no evidence in this 
case to justify the conclusion that there 
was negligence." Keating, J., agreed in 
OCTOBSR U, 1873. 



that view ; and Brett, J., said—" I not 
only protest that there was no negligence, 
but say that no judge ought to leave to the 
jury the fact as evidence of negligence." So 
far, therefore, from its being a matter of law, 
which the judge ought to have decided in 
the plaintiff's favour, he should not even 
have left it to the jury to do so, but as they 
came to a right conclusion the verdicts can- 
not be disturbed on that ground. There was 
an attempt made to prove that the defendant 
bad admitted his liability by stating that two 
other bills similarly altered "were all right 
and would be paid." Assuming that forgery 
by such an alteration, is on the same footing 
as forgery by signing the acceptor's name, 
there was no evidence whatever that either 
of these plaintiffs was misled by the state- 
mentr-iform v, Bethell, L. R., 5 C. P. 47. 
In point of fact they could not have been, as 
the bills now sued upon had been discounted 
by them long before the statement was made. 
The rules will therefore be discharged. 

Rules for a nonsuit or a new trial dis- 
charged. 

Attorocjs : Braham for plaintiffs ; HcUiiis 
for defendant. 



SMITH v. THE BOARD OF LAND AND WORKS. 

EaUmaif construction — Sererafwc — Plain' 
tiff's land on both tides of highwatj — 
Railtray taking land along one tdde of high* 
wag severs both portions so as to entitle! to 
compensation in respect of each portion. 
Rule nisi to reduce damages awarded by 
a jury to the plaintiff' on account of some 
land being taken for railway purposes. 

Mr. Uolroyd aud Mr. Williams fur plain- 
tiff ; Mr. Billing, Mr. M'Dermott and Mr. 

Box for defcndiints. 

Mr. Justice Barry said,— An issue was 
tried at the lost Circuit Court at Ballarat 
to determine whether the amount of 
compensation to be paid by the board to 
the plaintiff, for lands taken by the board for 
the purpose of making a railway, as also for 
the damage sustained by reason of the sever- 
ing of the lands so taken from other lands of 
the plaintiff, was sufficient The damages 
were assessed at £592 lOs., and leave was re- 
served to move to reduce the damages by two 
sums of £50 and £42 10s. respectively. Several 
objections were raised at the trial, and all as re- 
gards the sum of £50 were disposed of during 
the argument of the rule which was obtained 
on the leave reserved to reduce the damages. 
The question which we now have to deter- 
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mine is, what is the meaning and legal effect 
of ''severance"? The railway was con- 
structed through land situate on the north 
side of and abutting upon a public highway. 
This land belonged to the plaintiff in fee- 
simple, and it was conceded that this land 
was severed by the railway. On the south 
side of and abutting upon the same high- 
way, and exactly opposite to the land already 
mentioned, was another parcel of land held 
by the plaintiff for a term of years. It was 
contended that this land was not severed. 
The homestead from which the freehold 
and leasehold land were both worked, 
was on the north side of the line of 
railway, so that to reach the leasehold 
land from the house and outbuildings, the 
plaintiff would have to cross the railway. 
We are of opinion that the leasehold land 
was severed so as to entitle the plaintiff to 
compensation — M^CarUiy v. Metropolitan 
Board of Works, L. H.. 8 C. P. 191. Tlie 
difference of tenure cannot affect the ques- 
tion whether the land has or has not been 
severed in point of law. It merely affects 
the amount to be paid. If the term, as in 
this case, be of but short duration, the loss 
to the occupier is proportionately small. Nor 
do we think that the existence of the high- 
way is of any importance. It has already 
been decided that the soil of a highway, 
%ifque ad medium /ilum, is in the owner of the 
land on each side— ^am v. The Queen, G 
W. W. & A'B., Eq. 106. That being the 
case, there is one continuous and contiguous 
area through which the railway passes, 
and consequently a severance of one 
part from the other. The decision to 
which we have adverted is not inconsistent 
with Beckett v. Corporation of Leeds, L.R., 
7 Chan. Ap. 421. In that case there was a wide 
street on the sides of which fairs and markets 
were held, and stallage and tolls were paid 
in resi^ect of such markets to the lord of the 
manor. It was held that this was sufficient 
evidence to rebut the presumption of owner* 
ship in the owners of the adjoining houses. 
The decision in Lord p. Commissioners of 
Sydney, 12 Moo.. P.O. 473, was there recog. 
nised by the Lords Justices, and the reason 
for tliat judgment is as applicable to a 
country road as to a creek. The rule will 
therefore be discharged. 

Rule to reduce damages discharged. 

Attorneys : llaudnll. Mitchell aud Ncvitt 
for plaiutiff ; CUirucr for de fcnda^t^^. 

Tui^dDAT, Oct. 7. 



SlTTINUd IN EQUITY. 

(Before his Honour Mr. Justice Molesworth.) 

At'.STRALA.SlAN GOLD-MINING COMPANY V. 
M'CL'LLOCH. 

Sec previous pi-occediug.s, ante, p. 32. 

This suit was instituted to obtain a de- 
claration that the defendant held the mining 
lease of some land at Creswick as a trustee 
for the plaintiff' company. 

Mr. llolroyd appeared for the plaintiffs ; 
Mr. Webb for the defendant. 

By consent a decree was made by which 
on plaintiffs payinu the expenses of the suit 
and giving an indemnity, the defendant 
was declared a trustee of the land in ques- 
tion for the plaintiffs, and was directed to 
execute a transfer of it. An injunction was 
also granted restraining him from working 
or allowing others to work the ground. 



Thursday, Oct. 9. 

he owex 0*coxxor. 

Litolcvncy Statute 1871, Ait, 379, sect 44 — 
Order for Kuhgtitufed serrive must direct 
scrrice at la*t known jtlaee of ahiuh of 
refjwntlvnt, and not at any specified place. 

Order nisi for sequestration of the estate 
of Owen O'Connor, late of Ballarat. 

Mr. M'Farland moved the order absolute ; 
Mr. Lawes showed cause. 

A preliminary objection was taken to the 
service of the order. The petitioning credi- 
tors (the London Charterea Bank) being 
unable to find the respondent, obtained from 
Judge Kogers an order for substituted ser- 
vice. This order directed service to bo 
made at his late residence, Ballarat, and an 
affidavit was made that service had been 
made there on the respondent's wife. It 
was contended tlKit this order was not suf- 
ficient. It should have directed service at 
the last known place of abode of the respond, 
ent, leaving it to be proved what was the 
last known place of abode. Be Oppenheimer, 
3 A. J. H., 94, was referred to. 

The Court held that the order for substi- 
tution of service was not a good one, and 
directed the matter to stand over for three 
weeks, to afford an opportunity for a proper 
order to be granted. 

Solicitors : Farmer (for Cuthljert) for 

creditor ; AUport and Barrett for respondent 



278 



140 



AUSTRALIAN JURIST 



COURT OF INSOLVENCY. 

Wednesday, Oct. & 
(Before his Honour Judge NoeL) 

RE LOUIS FRANKEL. 

Jmolreney Statute 1871, ^0. 379 Sect. 14fi— 
iHsolrent coiNjfclled to njfpear h'fore 
Coftrtfor drfaylt hi apjtlyiHg for rertiji' 
eate nrithm pracrihed time^ need not file 
the qfidavit required in a toluntary 
application for rerti^eate, and Court mutf 
grant unconditional certificate notmtk- 
standing, 
Mr 141WCS for the nssi^i^ncc. 

His Honour delivered judgment on a point 
of practice which had arisen before hitn as 
to whether an insolvent who had been com- 
pelled to come before the Court under the 
146th section and apply for a certificate, in 
order that the judge mignt either grant or 
refuse the certificate or punish the insolvent, 
was also bound to file the same affidavit 
showing why his estate had not paid 7s. in 
the £, as had to be filed by an insolvent who 
voluntarily applied for a certificate. The 
insolvent was Louis Frankel, a member of 
the firm of Frankel and Abrahams, of 
Boimsdale, storekeeper, and he had not 
filed the affidavit usually filed by a person 
applying voluntarily for a certificate. 
His Honour's judgment was as follows :— 
The point in debate is. whether, in a pro- 
ceeding under sec. 14G, the court can grant 
an unconditional certificate to an insolvent 
who has not filed the afiidavit required by 
rule 99. My opinion is in the affirmative. 
Sec 135 prescribes what insolvent shall do 
when he makes a voluntary application for a 
discharge from his debts— when he, of his 
own vrill, sets the legal machinery in motion 
—and section 136 limits the authority of 
the court to gmnt such a discharge to 
coses in which either the estate has paid 
7s. in the £, or the insolvent has 
satisfactorily proved that he is not respon- 
sible for the payment of less than the ap- 
pointed dividend. The first portion of sec. 

135 relates to the duty of insolvent. Section 

136 relates to the jurisdiction. These two 
sections seem to suppose insolvent to make 
but one application for a certificate, which 
certificate is to l)e absolute or conditional, 
as the evidence in each case may demand. 
But the rules have rendered it a twofold 
application— in one aspect, for a certificate 
only, in another, for a certificate without the 
condition attached. When, however, insol- 
Tent applies voluntarily for a discharge, no 
OCTOBXB li, 1873. 



doubt be must file the affidavits of rule 
M or 99. But the proceeding under sect 146 
is of a different character. It is ini- 
tiated by trustee or creditor— its object 
never Is to accomplish a discharge for 
insolvent The order they obtain directs him 
against bis will to appear before the court, 
but not to apply for a certificate. The difll- 
culty as to the relevancy of the rules disap- 
peais if we consider that the insolvent in 
obeying the order makes no application at 
alL He appears to be dealt with, but he 
does not appear to have on application of his 
granted or refused. Yet it is contended 
that the latter words of the section 
place insolvent in the position of an 
applicant I think they do not They 
are^" Thereupon and thenceforth the 
court nay giant, refuse, or suspend his 
certificate, and punish or otherwise deal with 
such insolvent as if the certificate had 
been applied for by him." They state what 
the power of the court shall be when he ap- 
pears in obedience to the order, not what 
rules he shall comply with, or what applica- 
tion he shall prefer. Then if insolvent is not 
ordered to and does not apply, it follows that 
so much of sect 135 as concerns notices and 
advertisements, and rules 98 and 99 cannot 
take effect Nevertheless the court must 
proceed as if insolvent hod applied, and 
therefore, in my opinion, as if all necessary 
preliminaries had been performed. And al- 
though the st€Uus of insolvent is altered, the 
jurisdiction of the court remains the same, 
and is therefore controlled by sec 136. A 
certificate may not be granted except in con- 
formity with its provisions. Upon this the 
question arises, when and how insolvent la 
to prove 7s. in the £ has been paid, or hia 
excuse for the non-payment thereof. There 
being no rule on the subject, I must create 
one. I will hear the case for trustee first, 
and insolvent must give evidence of these 
facts as part of his case, when that for the 
trustee is closed. I shall then be in a posi- 
tion to decide in the manner enjoined by this 
section. 

Solicitoi-s : Pliilllpg for assignee ; Braham 
for insolvent. 



SUPREME COURT. 
Monday, Oct. 13. 

SITTIXtiS IN EQUITY. 

(Before his Honour Mr. Justice Moleaworth.) 

SNAITH v. DOVE. 

Truitee — JRight of cestui que trust to have 
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aecoHntf taken hi Mattter'i office, though 
account* furmthtd before i*iue of tummont 
and aUo attached to the answer — To 
entitle plaintiffs to an account of what 
trustees receired or, without default , might 
have received J some instance of loss by 
miS'-managcment must be alleged and 
printed. 

Direction to sell does not warrant tms' 
tees in mortgaging part of realty to pay 
debt to building society an other part, 
though periodical payments to latter were 
more onerous than interest, and th^mgh 
there was an expected ad cantage in selling 
the latter itart piecemeal and at different 
times — Trustees should hare sold such land 
subject to building society's claim — Mori' 
gaging docs not determine power of sale. 

Truntee may be charged with loss from 
mortgaging, without impugning mortgage 
— Costs not necessarily withheld from 
trustees acting irregularly but not eor^ 
ruptly or mischierovsly, or given to cestui 
que trudt establishing such irregularity in 
her own right and as next friend of other 
cestui que tmstent. 

Mr. AVebb for the plaintiffs ; Mr. Holroyd 
and Mr. A'Beckctt for the defendants. 

His Honour gave judgment in this suit as 
follows :— This is a suit by the widow and 
infant children of Mr. W. O. Snaith to 
establish his will and have accounts taken of 
the dealings of Messrs. Dove and Sinoock, 
the trustees and executors of it The plain- 
tiff, Mrs. Snaith, was furnished with ac- 
counts before the summons was issued, and 
the answer has accounts attached ; but the 
plaintiffs insist on accounts in the master's 
office, and are entitled to have them. To 
entitle them to an account of what the de- 
fendants received, or without default might 
have received, from the rents of real estate, 
they should have alleged and proved some 
instance of loss by mismanagement or 
neglect— i92^i0p/(< v. LaiMon, 3 Kay and John- 
son, 292— which they have not done. The 
will left the residue of testator's personal 
estate and his real estate to the trustees upon 
trust as soon as conveniently might be to sell 
by public auction or private contract, with 
full power to buy in and to rescind any con- 
tract for sale, to re-sell without being 
responsible for any loss occasioned thereby, 
with directions out of the proceeds 
and personal estate to pay his funeral 



and testamentary expenses and debts, and 
to invest the residue. He directed that the 
annual income of the said investment and 
the annual rents and profits of his estate 
until sold should be received by or paid to 
his wife during viduity for the maintenance 
of herself and children, with provision for 
the children after her death or marriage ; 
and by a subsequent clause he autho- 
rised his trustees to reserve from sale 
any of his houses for a residence for his wife 
and family, and to allow them to occupy the 
same until the distribution of the trust fund. 
At the time of the death of the testator part 
of his property was subject to a debt to a 
building society, payable by monthly instal- 
ments, and another part was subject to a 
mortgage, payable, with interest to the Land 
Mortgage Bank of Victoria Limited. The 
trustees did not proceed at once to sell the 
property, but procured an advance from the 
bank, applied principally to pay off the 
debt due to the building society, and pro- 
cured a conveyance of the title, under the 
Transfer of Land Statute, from the society 
to the bank, under an arrangement that it 
should be paid interest at 8 per cent, and 
concur in sales to be effected from time to 
time by the trustees of portions of the pro- 
perty, taking the purchase-money in part 
payment of the advance ; and this arrange- 
ment has been since carried out Ac- 
cording to the authorities, trustees di- 
rected to sell for the purpose of con- 
version are not warranted in mortgaging— 
Haldenby v, Spoforth, 1 Beav. 390 ; Strotigh'dl 
V, Anstey, 1 De G. M'N. & G. 635 ; Page «. 
Coopef, 16 Beav. 396 ; Devaynes v. Bobuuon, 
24 Beav. 86 ; and this transaction was, in 
fact mortgaging anew. The instalments 
payable to the building society were more 
than interest and said to be so large that no 
sufficient income for maintenance would have 
been left In arranging the relative rights of 
the mother and children, the payment of the 
debt to the building society by instalments 
would have been confusing, and it was right 
not to pay it in that way ; but there was 
nothing impracticable, as shown to me, 
in selling the equity of redemption, 
subject to the debt to the building society, or 
finding a purchaser who would let part of his 
purchase-money be applied in paying it The 
alleged motive for the other proceeding was 
the expected advantage of selling part at one 
time, part at another. But this deferring of 
sales is a matter the benefit of which is 
speculative. Market prices represent the 



280 



Ul 



AUSTRALIAN JURIST 



ftvemge of opinions aa to whether property 
will rise or fall in value, and a seller de- 
ferring a sale to wait for a rise is, according 
to average opinion, likely to prove wrong ; 
and trustees were not, I think, warranted 
in mortgaging contraxy to their duty, ex- 
cusing themselves by the expectation of such 
benefit. Besides, the cou t se pursued intiicted 
on the estate the expense of an additional 
transaction. In the result that course may 
prove beneficial I do not adopt the argu- 
ment from Pall: v. Clinton, 12 Ves. 48, that 
the mortgage determines the power of sale ; 
that regards a power to raise money defeat- 
ing the estates of beneficiaries, which, 
according to it, once exercised by mortgage 
cannot be afterwards by sale. In the pre- 
sent case the trustees have the fee of the 
land and a duty to convert, not defeating any 
estate in it I think a suit may lie to charge 
a trustee with loss from mortgaging without 
seeking to impugn the mortgage. The mort- 
gagee might have defence which the 
trustee should not, and the trustee should 
be bound to indemnify the mortgagee rather 
than the reverse. The bill presents no case 
about the defendant Sincock not being war- 
ranted as a trustee in dealing with a bank 
of which he was a shareholder. The 
trustees for some time allowed the widow to 
receive the rents. They changed their 
minds, and appointed a collector, who is 
paid a commission, a deduction from the in- 
come available for her. There is some confiict 
as to the circumstances and motives for tliis; 
at present I shall only say that I think they 
had a right to a discretion under the will as to 
letting her receive the rents. As between her 
and them the litigation seems very much the 
result of temper. Her indication of a dis- 
position to be litigious and cause expense 
produced the diminution of her allowed 
income from aOs. to £la week, and the costs 
of an equity suit may veiy readily swallow 
that £1 a week also. It does not neces- 
sarily follow from trustees having acted 
irregularly, not corruptly, nor in result 
really mischievously, that they will be 
deprived of their costs, nor that the 
widow, suing in her own right and as next 
friend, having established such irregularity) 
will g^t her costs. Declare that the will of 
the deceased William Oliver Snaith in bUl 
mentioned should be established. Declare 
that the defendants, Alexander Dove and 
William Sincock, were not warranted as 
trustees of the said will in mortgaging part of 
the real estate of the deceased to the Land 

MovEMBW 26, 1873. 
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Mortgage Bank Limited. Refer it to the 
master to inquire and report whether any 
and what amount of loss was caused to the 
trust estate by the said defendants arranging 
the said mortgage instead of selling the 
estate comprised therein, and paying thereby 
the debt due to the building society in bill 
mentioned, with liberty to state special cir- 
cumstances, usual accounts of real and per- 
sonal estate. Reserve further directions and 
costs. 

Solicitors : Wisewould and Qibbs for plain- 
tiifs ; Jennings, Ooote and Jennings for de- 
fendants. 



Wedkbsdat, AuausT 27. 

CAMEBON V. AVEBT. 

Speclfie Petf&rmanee -^ Mtsdeierlpthn vf 

land in letter relied on at evidence of con" 

tract — Decree made. 

This was a suit by Alexander C. Cameron 
against George H. Avery, to compel the 
specific performance of a contract, which it 
was alleged the defendant had entered into 
to sell 930 acres of land to the plaintiff. 

Mr. Holroyd and Mr. T. A*Beckett appeared 
for the plaintiff ; and 3Ir. Webb for the de- 
fendant. 

The bill set forth that the defendant was 
the lessee for seven years, from the Oth October, 
18G7, of Allotment C, Section 7, pari»h of Dew- 
rang, containing 394 acres ; that he also held 
a lease for seven years from the 10th Octobcri 
1867, of Allotment B, Section 14, parish of 
Dewrang, containing C38 acres, the said two 
allotments being held under lease from the 
Board of Land and Works, under the 13th 
section of the Land Act of 18C5, and that he 
had offerod on the 28th February, 1872, to 
sell the said land to the plaintiff, through his 
agents, the Australian Mortgage Land and 
Finance Company, for the sum of 31s. |)cr 
acre. The plaintiff agreed to buy the said 
land on receiving a clear freehold title to it, 
and the defendant agrocd to put the plaintiff 8 
agents in possession of the deeds of the land 
as soon as possible. The defendant after- 
wards wrote to plaintiff*8 agents that he 
would cany out the contract m soon as he 
could get the necessary documents from the 
Board of Land and Works; but he did not 
complete it, and afterwards wrote a letter 
excusing himself from performing it. A 
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letter was then sent to him bj plaintifiTs 
solicitor, stating that, unless the contract were 
completed, steps would be taken to compel 
completion ; to which defendant wrote deny- 
ing that any contract had been entered into 
and he refused to complete it, although, as 
the bill alleged, he could at any time have 
obtained the fee simple from the Crown by 
payment of the difference between the amount 
of rent he had paid and the sum of £1 per 
acre. The plaintiff prayed that the contract 
might be declared binding, and the defendant 
ordered to carry it out. The defendant in 
his answer admitted that, on the 28th Feb- 
ruary, 1872, he had offered to sell the land, 
as he believed, at the price of 32s. per acre^ 
but he denied that he had entered into -any 
arrangement such as was sufficient to make 
a valid contract for the sale of land. He also 
answered that, by the Instruments and 
Securities Stature 1864 it was enacted that 
no action should be brought to charge anj 
peiion with a sale of lands unless some agree* 
mcnt or memorandum, signed hj the party to 
be charged, or some person authorised by himi 
were produced ; and he claimed the benefit 

of the said statute. 
In the course of the evidence which 

had been given, it appeared that in a docu. 
ment which had passed between the parties 
and which was looked upon by the plaintiff 
as an agreement, the 538 acres was described 
as allotment B, of sec. 7. It was submitted 
in the argument for the defendant that there 
was no contract binding within the Statute 
ol Frands, and that the plaintiff could not 
compel the defendant to complete the sale 
of allotment B, sec. 14, when the contract re- 
ferred to allotment B, sec. 7 . There appeared 
to have been no doubt originally that the 
land which was being dealt with was under- 
stood by both parties to be allotment C, sec.- 
7, and allotment B, see. 14, parish of Dewrang, 
the two said allotments being adjoining to 
he Latimer pre-emptive section near Cole- 
rainc, which was held by the plaintiff. Plain- 
tiff's counsel contended that it was well under- 
stood by both that allotment I), sec. 14, was 
the land which defendant intended to sell, 
and he could not thcrcfore take advantage of 
what was simply a mistake, and deny that ho 
had agreed to sell allotment B, sec. 14. It 
was submitted, however, that plaintiff could 
not sue for completion of sale of allotment B 



sec. 14, when a document he referred to as 
binding described the laud as allotment B 
sec. 7. It was also submitted that, if there 
had been any contract at all, it was with the 
Australian Mortgage Land and Finance Com- 
pany, who were the mortgagees of Camcrau's 
station, and not with the plaintiff, against 
whom the defendant would not have been 
able to enforce the contract if he hod desired 
to do so. In reply to the remarks that the 
enforcement of the sale of allotment B, sec. 
14, could not be enforced, it was stated that 
parole evidence had been given which clearly 
showed that the land bargained about was 
the allotment mentioned, because it was 
Specially referred to as being adjoining to the 
Latimer pre-emptive section, and otherwise so 
identified that thci^ could be no mistake as to 
what the land was. 

His HONOUK reserved his decision. 

lliurs. Sep. 11. — His Honour made a decree* 
without costs, directing the contract to be 
carrial out. 

Solicitors : Tnylor^& Buckland for plamtiff ; 
Hill (for Talmer & Wade) for defendant. 



THUB40AV, Oct. 16. 



IN THE WILL OF XICHAEL P£Nn)£B. 

AdmnUtratioH Act 1872, Ao, 427, sect, 25 
— J'Jxecutor's cofnviittum — Promise of re 
muneratioH by testator hcfore his death 
iHodcfjitate Ugaey, 

Mr. IIoLROYD (with Mr. A'Beckett) applied 
on behalf of the ezecutora of this estate foi 
an order for payment of commission for their 
trouble in looking after the property. Mr. 
I'ender died some months ago. Before his 
death he asked Mr. James Phillips and 
Mr. John Buckley to act as execu- 
tors of his will, promising that they 
should be remunerated for their trouble. 
When the will was opened after his death, 
however, they found that all that had been 
left them was a legacy of £100 each. This 
they considered altoi;ether inaderxuate, and 
had refused to take it At the same time, 
they thought that they would not be justified 
in declining to act as executors, and they 
had therefore accepted the trusts of the 
wilL The personal property consisted of 
some £10,000, and the real property of 
£60,000, the annual income being about 
£3,000. The trusts of the will were veiy 
complicated, the deceased having left specific 
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pnpntf to different siftiidcfalldzvii. of whom, 
it aiipeMred, bo bad 2»-U by one dancbter, 
8 bj anotber dangbtor, and 10 bj a aon 
Tboao difftrent tnista bad necottitated tbo 
oponing of 96aepaiate acooimta in tbo booka. 
llio Oonrt bad formerly been lomewbat 
avene to giTing ezecatois oomminion ; bat 
by a gtatate recently paaaed (Na 427), ezpreas 
power waa given to tbe Conrt to award com- 
iniHion not exceeding 5 per cent if it tbougbt 
fit Tbe previoua caaea in wbicb tbe Court 
bad oonaidered tbe point about commission 
wwtOhadwkkv, BemieUt2W,'W,kA*K,EiCC. 
fiO^andlVict Report8,Eq.l09, wberetbecom. 
miMion waa allowed ; Carter v. Murphy, 6 W. 
W. ft A'B.,Eq. 166k wbere it waa also allowed, 
on aocoont of an express promise by Uie 
tsatator, and a promise from tbooe inte- 
rested in tbe will; re Hawkms.Z'W. W. k 
A'.B., Eq. 73, wbere it was refused ; and i\^txDii 
V. GoUbiM:, 1 Vict Reporta, £q. 9% wbere it 
waa also refused. 

It was submitted tbat in tbis case tbe dr- 
camstancea justified tbe application. 
Hia HoHouB reaenred bia decision. 

Thubsdat, Oct. 30. 

His HoHouR said tbia was an application 
for tbe approval of compensation to execu- 
tors for tbeir trouble as sucb executoxs. Tbe 
15 Vict. Na 10. sec. 16. authorised tbe C!ourt 
to make orders for tbe due administration 
of estates of deceased persons, making 
provisicm for tbe payment of costs and ex- 
penses incurred, and also sucb commission 
as sbaD be just and reasonable, to tbe 
executors and administrators. Tberewas a 
furtber proviaion for tbe punisbment of tbe 
ne^^ect of executors to pass accounts. All 
tbese may be done on summary orders. 
But summary orders to account were not 
usnaL Tbey bad fallen into disuse in Eng- 
land, and no orders were granted except on 
special application. , He bad disliked making 
summary orders to account because tbey 
were ex parte at the instance of the person 
who went before the master to pass bis 
acccwits. and persons interested in opposing 
bifk: bad no opportunity of being beard. 
Such accounts were rather mischievous than 
otherwise, for should the case come before 
tbe court again on administration suit it 
would be to a certain extent prejudged, and 
persons who were interested in opposing 
the charges could not disembtfross 
themselves of the previous proceedings. 
With regard to the allowance of commission 
to executors and administrators on passing 

NOYEMBSR 25, 1873 



tbeir accounts, it appeared tbat in New Soutn 
Wales, before separation, it waa usual to 
grant commission. After separation, tbe 
practice bad continued in New South Wales, 
but bad fallen into disuse here. On one 
occasion an appkcation for commission waa 
made to him, and be had refused it, as be 
considered that tbe practice of not giving it, 
which bad continued in force so long, ought 
to have the effect of atatute law until there 
was some definite general rule made. In one 
case, reCAa<fi0iei«. 2 W. W. & A'B., £cc 50. he 
badgiven commission, because the bulk of the 
property was in New South Wales. He had 
also allowed it in tbe suit of Carter v. Murpliy 
because tbe testator bad promised it and 
tbe parties interested did not oppose it 
Bbuse then the Act No. 427 was passed, mix- 
ing np real and personal estate in a com- 
mon fund, and section 25 of it enacted 
tbat it shall be lawful for the Court to 
allow a commission to executors and admin- 
istrators for their trouble. He thought tbe 
language of the Act left it discretionary in the 
Cour t to grant or withhold tbe commission 
on consideration of all tbe circumstances. 
Tbe Legislature muat be token, however, to 
mean that for tbe future the allowance of 
commission waa to be the rule, and tbe dis- 
allowance the exception. In the present 
case the original will appointed two gentle- 
men as executors, and gave them £100 each 
in consideration of their trouble in the 
estate. By a codicil the appointment of 
those executors was revoked, and the present 
executors appointed. To them £100 was 
left conditionally on their acceptance of tbe 
office— very different from the language in 
the first wilL Considering that the testator 
bad verbally promised the executors compen- 
sation for tbeir trouble, that the language 
of tbe codicil was different from tbe 
language of the original will as to 
the legacy, and that the Legislative bad 
passed the Act No. 427, he should give the 
executors commission. Order that James 
Phillips and John Buckley be at liberty to 
pass their accounts of the property belonging 
to the estate of the said Michael Pender, 
deceased, before the master in equity of this 
court, without prejudice to the rights of all 
persons interested under his will and 
codicils ; and that the said master in equity 
do, ui)on the said James Phillips and John 
Buckley passing the said accounts, without 
prejudice as aforesaid, allow to them, and 
tbat they be at liberty to deduct and retain 
to their own use a commission, at the rate of 
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£2 10b. for every £100, upon the amount of 
the corpus of all property which may come to 
their hands as executors or trustees of the 
said will, except chattels specifically be- 
queathed, and at the rate of £5 for every 
£100 upon the amount of the rents and profits 
of all houses and lands which may come to 
their hands as aforesaid, they not being 
allowed any further sum for the expenses of 
collecting Uie same. 

Mr. A*Beck£tt asked if the executors were 
supposed to give up the legacy left them. 

His Honour said, no. He had considered 
the amount of the legacy in awarding the 
commission. 

Proctor : £. J. Murphy for executors. 



Thubsday, Ckrr, 16. 

IN BB WILUAM NIMMO. 

Adminiitrat'ufn Act 1872, No. 427, iect. 30 
— Adminiitratiau granted to three penom, 
deelined by tvto of them — Applieatlon by 
third for sole administration — Caveat by 
cftrator — Application refused, 
Mr. A*Beckett for applicant; Mr. Hol- 

royd for curator. 
This was an application by Mr. George 

Butchart for administration to this estate. 

The curator of intestate estates had entered 

a caveat against the application, and claimed 

to be entitled to administration. The estate 

was valued at £15,000. 

His HoNOUB said,— Mr. Nimmo, October 4, 
1860, made a will appointing Mr. George 
Butchart and others his trustees and ex- 
ecutors, which was revoked by his marriage 
many years after. Shortly before his death, 
which occurred July 30, 1873, he gave in- 
structions for a will appointing Butchart 
and Messrs. Rattray and Kaynor and others 
executors and trustees. He died leaving* 
minor son, having no relatives in Victoria. 
These three gentlemen obtained an order 
from me September 1, appointing them 
administrators durante minoritate of the 
infant, on ordinary terms, I declining 
to mske a variation which they sought 
as to security. On consideration they 
were unwilling to act upon that order, and 
with the assent of the others, Butchart alone 
gave notice by advertisement of his intention 
to an;»ly for an order rescinding the former, 
and granting such administration to him 
only. The curator of intestate estates lodged 
a caveat, and the matter is before me on an 
order nisi under Act No. 427, sec. 30. The Act 



15 Vic, No. 10, sec. 15, gave this Court a much 
more free discretion as to the persons to 
whom administration should be granted than 
was possessed by the English ecclesiastical 
courts. In fact, no one is entitled to 
administration in the strict sense of 
the word entitled ; but the clause, saying 
letters of administration shall be committed 
to any person " whether of kin to or a cre- 
ditor of the person dying intestate or not," 
indicated that the Court should have some 
regard to the preferences by which the 
Knglish courts were bound, and accordingly 
this Court has, unless special reasons to the 
contrary occur, followed the Knglish prac- 
tice. English courts used also much free- 
dom of discretion as to administration 
durante ntinoritale. The Act No. 230, sec. 12, 
directs that the curator shall, "upon re- 
ceiving information of the deaUi of any per- 
son possessed of personal estate, apply for a 
rule to administer the same, but no such rule 
shall be granted except upon an affidavit 
of a like nature, as far as may be, to 
that required in the case of a grant 
of letters of administration in other 
cases, nor unless the Court shall be satisfied 
that no grant of probate of any will or of 
letten of administration relating to the 
estate, has been made, and that no person 
entitled and within Victoria is ready to take 
such grant, and that such estate is exposed 
to loss, waste, or injury, and such rule may 
be granted notwithstanding any caveat may 
have been entered against the granting of 
any probate or letten of administration re- 
lating to such estate, and notwithstanding 
any opposition thereto, if the Court shall 
think fit" Construing this hitter clause by 
the Act 15 Victoria and the intermediate 
rules of this court and practice, to grant 
administration to the nearest relatives in 
Victoria and crediton, or persons preferred 
by the English practice, I think "person en 
titled" should be taken to mean a person 
whom the Court would so prefer to the 
rest of the community. As a matter 
of established practice, if there were 
no curator, I should give the administration 
to somebody, regarding, in case of competi- 
tion, especially his personal fitness in some 
degree, the preferences of the deceased as 
indicated by a will revoked or intended, and 
would have willingly committed it to these 
hree gentlemen, or any of them. But as 
against the curator claiming, I do not think 
any of them are " entitled." The intentions 
of the deceased, shown by means which 



284 



143 



AUSTRALIAN JURIST 



ceased to be or had never been legally 
operative, could only be an ingredient of dis- 
cretion conferring no title. The section in 
question says that the rale shall not be 
granted under certain circumstances, not 
that it shall in their absence ; and the final 
words indicate a discretion, I think, between 
the curator and a person not entitled. The 
25th section authorises the granting adminis- 
tration to another even after the curator has 
obtained a rule, and that to any person, in- 
stead of any person entitled in Act Na 99, 
sec. 17. So I think that I should have Juris- 
diction to grant the administration to 
Butchart if I saw sufficient grounds to 
prefer him to the curator. A case bearing 
on the subject is Buckley in re, 3 AuiiraUan 
Juriai 60, 13L I thought that creditors 
were entitled to administration here only 
in regard to the practice in England, and 
that if creditors were not entitled in Eng 
land until their debts were payable, they 
should not be deemed entitled here ; but the 
full Ck>urt held that the rules and practice 
here made creditors entitled whether the 
debts be payable or not, and so preferred a 
creditor to the curator. The curator is a 
public officer, whose duty it is to obtain rules 
in all cases otherwise neglected, whether the 
property is large or small. His remuneration 
must be very inadequate in the latter cases 
for the trouble they give, which should, I 
think, disincline the Court to deprive him of 
the former, and I see no sufficient reason to 
say that the minor son would have his in- 
terests better protected by Butchart than by 
the curator. My decision in favour of the 
curator is of considerable pecuniary import- 
ance to him as to its general principle and 
as to the profits of the particular case. If he 
were intervening as a matter of duty, it was 
as much so from a month after the death of 
the deceased, and pending the application of 
the three gentlemen, as now. His delay has 
caused Butchart to incur costs upon his 
application, which I do not think I should 
leave him to abide or throw upon the 
estate. I shall therefore make the rule for 
the curator, and discharge the rule nUi only 
on the terms of his indemnifying Butchart 
from the costs he has incurred upon his sole 
application for administration, and conse- 
quential thereon. 

Mr. HoLROYp asked if his Honour now 
revoked the previous order for administration 
granted to Messrs. Butchart, Rattray, and 
Raynor? 

His HoxouB said he had not ; the curator 
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must make a separate application for that. 
If the three gentlemen named were still 
willing to act, he should be disposed to con- 
tinue the administration to them. 

After some further conversation, it woa 
agreed that the formal order n the case 
should be postponed till it was ascertained 
what course the three gentlemen to whom 
letters of administration had been granted, 
would pursue. 

Proctors : Oldham for applicant ; Vaughan, 
Moule and Seddon for curator. 

Thursdat. Oct. 23. 
divorce and uaihimonial causes jurisdic- 
TION. 

(Before his Honour Mr. Justice Williams.) 

LITTLE V. LITTLE. 

Marriage and Matrimonial Qtueei^^vdi* 
eidl ieparatioi — Uneorrelharated evidence 
of petitioner imufioient to prove aduUery 
or cruelty, 

Mr. Duigsn and Mr. Oamett for the 
petitioner ; Mr. Molesworth for the respon- 
dent. 

This was a petition by Maria Little, pray- 
ing for a Judicial separation from her hus- 
band. Wm. Little, on the grounds of cmeltj 
and adultery. His Honour had reserved his 
decision, which he now gave as follows. He 
said,— The following cases all decide one 
witness to be insufficient to prove adultery or 
cruelty without corroborative circumstances : 
—Oinffer v. Oinger, L.R.. 1 P. Ic M., 38 ; 
Kenrick v, Kenriek, 4 Hagg., 136 ; Mvane «. 
Evane, 1 Robertson. 174 ; Simmons v, StM* 
mono, 578. In Kenrick v, Kenriek, it is true 
that Dr. Lushington says, "I am not pre- 
pi^ed to say that one clear and 
unimpeached witness is insufficient'* But 
that case was decided in 1831, and the 
other cases were decided at a much later 
period. These cases all deal with one inde- 
pendent witness, and consider that one 
witness insufficient I would, however, 
rather place my Judgment on the authority 
of Caeey v. Cwtey, 1 W. & W., M. 35, supported 
as it is by Becis v. Beck. id. 199, and hold 
the uncorroborated evidence of the peti- 
tioner to be insufficient to support the 
chaige of cruelty or adultery, when that 
charge is denied by the respondent Upon 
this ground I am of opinion the petition 
has not been proved, and must be dis- 
missed. 

The petition was therefore dismissed. 

Proctors : Sadleir for petitioner ; Godfrey 
for respondent 
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COURT OF INSOLVENCY. 

Monday, Oct. 20. 
(Before his Honoar Judge Noel.) 

RE CARL REUTER. 

Imolvenetf Statvte 1871, iVb. 379, Bule 
IS— Chief clerk bound to refer quettion 
ariiing at meeting of creditors, to the 
jvdge when required so to do by either 
jfartg, and for that purpose thould adjourn 
the meeting, 

Mr. Lawes for the rule. 

Ilia Honour delivered his decision on the 
arguments which hod been heard in the rule 
nisi in the estate of Carl Renter, of Dande- 
nong, storekeeper. At a general meeting of 
creditors in the estate, held on the 6th inst, 
Mr. Godfrey, solicitor, appeared on behalf of 
several creditors, and wished to vote respect- 
ing the appointment of a trustee to realise 
the estate. The assignee (Mr. Halfey) had, 
however, declined to recognise the proxies 
presented by Mr. Godfrey, on the ground of 
informality, and the chief clerk decided that 
the proxies not having been accepted by the 
assignee, Mr. Godfrey had no loetts standi 
at the meeting. Mr. Godfrey then applied 
for an adjournment of the meeting in order 
that the question in dispute might be sub- 
mitted to the judge, but the application was 
refused by the chief clerk, and Mr. Halfey, 
the assignee, was appointed by the remaining 
creditors to manage the estate. The rule 
nui was then obtained for the purpose of 
having the meeting re-opened on the ground 
that Mr. Godfrey ought to have been allowed 

to vote by virtue of the proxies, and also that 
the chief clerk should have adjourned the 
meeting so that the opinion of the Judge 
could have been taken on the matter. His 
Honour on the 17th inst decided that the 
proxies were informal, and therefore Mr. 
Godfrey could not have voted at the meeting 
for creditors, but he reserved his decision as to 
whether the chief clerk should have ad- 
journed the meeting, and now gave it. Ho 
said it appeared that Mr. Godfrey's clients 
had proved their debts, but they had not 
properly appointed him their proxy. It was 
his opinion, as the creditors had proved, that 
Mr. Godfrey should have been allowed to 
appear for them at the meeting, although ho 
was not entitled to vote. He (Mr. Godfrey) 
could not, however, have proposed a trustee 
at the meeting because his proxies were in- 
formal, and therefore he could not vote. 
The 18th rule, under which the chief derk 



was required to refer any matter in dispate 
to the judge, was imperative upon the chief 
clerk, and when that official was doubtful on 
any matter, but still more when either 
party desired it, he was bound to submit a 
question in dispute to the judge. That was 
tiie fair intendment of the rule, and it was a 
very salutary provision that any question in 
dispute should be referred to the judge for 
his opinion. In order that such opinion 
could be obtained, the meeting should be ad- 
journed ; for if that could not be done the 
18th rule would remain a dead letter. He 
held that the chef derk should have ad- 
journed the meeting of the 6th inst, to take 
the opinion of the judge. The rule would 
be made absolute ; but as he had dedded in 
favour of the assignee on certain points 
with regard to proxies and other branches of 
the case, he did not think costs should be 
allowed. 

The effect of the decision is that the 
general meeting will be re-opened. 

SolidtoTS : Godfrey for the rule ; Wise- 
would showed cause. 



SUPREME COURT. 
Tuesday, Nov. IL 

SITTINGS IN BQUITT. 

(Before his Honour Mr. Justice Moleeworth.) 

SHEPHERD V. THE PATENT COMPOSITION 
PAVEMENT COMPANY 

Cmtnty Courts Statute 1869, Iro, 345, seets, 
100-1, 120— Appeal lies from eonunUment 
for breach of injunction — Copyright Act 
1869, J\7». 350, sect, BB—Suit by assignee of 
patent maintainable against patentee for 
using patent after assignment. 
Mr. A'Beckett for the appellant; Mr. 
Webb for the respondents. 

Appeal from County Court, Melbonme, 
against an order of attachment for disobe- 
dience of an injunction of the Court 

His HoNOUB gave judgment as follows :•« 
This is an appeal from the learned judge of 
the County Court, Melbourne, by Mr. Shep- 
herd, the defendant in a suit brought by the 
Patent Composition Pavement Company 
against him, to restrain him from using a 
patented invention which he sold to the 
company, in which the company obtained an 
injunction against him, which he violated, 
for which the order appealed against* order- 
ing his committal, was obtained. Shepherd. 
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as inventor of an improved composite pave- 
ment, composed of tar and stone, cement 
and lime, obtained a patent, and by deed 
May 20, 1872, for consideration, trans- 
ferred it to the plaintiff company, with 
the sole privilege to use it. His nsing it 
for hire was, I think, a breach of an implied 
contract in the deed, to prevent which a suit 
for specific performance might be main- 
tained nnder the Act No. 345, sees. 100-1. I 
also think that as assignee of the patent, 
the plaintiff might sue in the County Ck>urt 
under Act No. 350, sect. 55 against anyone in- 
fringing it As to the fact of the breach of 
the injunction, August 11, 1873, the defen- 
dant used for hire a composition pavement of 
the materials in 'the patent, which he called 
improved composition pavement. lie made 
an affidavit stating that this was an inven- 
tion of his own, quite different from 
the patent referred to. A person in 
his employment also made an affidavit 
that the composition he used was quite 
different from and no infringement of the 
patent. They do not either of them state in 
what the difference consisted. If the com- 
I)ounding of the cement used by the de- 
fendant includes the discovery for which he 
obtained the patent, although it might go 
beyond and be an improvement upon it, the 
using it would, I apprehend, lie an infringe- 
ment of his contract with the company, and 
I cannot ado])t as tnie the statement in the 
last affidaWt, which may be an erroneous con- 
clusion in law. I think an appeal would lie 
from the order in question if erroneous. 
The words " orders of commitment" in the 
Act No. 345, sec. 120, refer, I think, tocommit- 
ments for misconduct in court not commit- 
tals for breach of injunction. But I concur 
with the learned judge and dismiss the ap- 
peal, with costs. 

Appeal dismissed, with costs. 

Solicitors : Trollopc and Wilmoth for ap- 
pellant ; Kidston for respondents. 



Thursday, Nov. 13. 

ALMA CON'SOLS COMPAXY V. ALMA EXTEXDED 

COMPAXT. 

Mining Icatte toplahiflffs^ iuhjrct to riifhU 
cf prior licenfee vntUr Land Art 1866, Kb, 
237, itect, 42 — Fee siwjfle fuVfcquently 
obtained vndcr Land Act 1860, Ko. 360, 
tret. 31, hif Ucenfce — Injuncfionto restrain 
vnning hij hi* tranrferees refmed to 
plaintijft, 
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Mr. Atkins, Mr. Webb and Mr. M'Dongall 
for the plaintiffs ; Mr. Holroyd and Mr. 

A*Bcckett for defendants. 

This was a motion to restrain the defend- 
ants from mining on certain land at Mary- 
borough, claimed by the plaintiffs. 

His Honour gave judgment on the applica- 
tion as foUon'S. He said,— This case cornea 
before me upon a motion by the plaintiff 
company. Alma Ck>nsols Gold-mining Ck>m- 
pany (Registered), to restrain the defendant 
company. Alma Extended Gold-mining Com- 
pany (No liability), from mining for gold. The 
land in question was held by Mr. Doyle as a 
licenseeunderthe Act No. 237, sec 42, and con- 
tinuously after, so that the Act No. 360, sec. 
31, entitled him to acquire the fee ; and in 
October, 1870, he applied to purchase under 
the Act On March 6, 1871, the plaintiff com- 
pany obtained a lease from the Crown for 15 
yean, comprising this land, for the purpose 
of mining for gold in the ordinary form under 
the Act No. 201 and regulations, subject to 
such rights, interests, and authorities 
as might be lawfully subsisting therein at 
its date ; and there was a provision in it that 
the portions of ground held by licensees 
under the Act No. 237, sec. 42, as shown in plan 
(including Doyle's), were reserved, and tlie 
lessees should not carry on their mining 
operations in such a way as to cause any 
damage or injury to the surface of the same 
except as provided by the conditions of the 
said licence. In pursuance of his applica- 
tion, October, 1870, Doyle obtained an actual 
grant, August 21, 1871, in fee. His title was 
passed to the defendant, Mr. OTarrell, who 
is now the proprietor, under the Act No. 30L 
He leased the land to the defendant company, 
which is now mining for gold on it, and this 
motion is to restrain that mining. Wlien the 
plaintiff company obtained its lease Doyle had 
an inchoate right to the fee,of which the plain- 
tiff company had full notice, and the lease 
was itself made subject to prior interests, in- 
cluding Doyle's. The proviso, I think, would 
not prevent the plaintiffs mining for gold not 
injuring the surface so long as Doyle was a 
licensee only ; but it does not affect the rela- 
tion of the plaintiffs and Doyle upon his ob- 
taining the fee, although, as grantee of the 
fee, he had no right to take gold. A right in 
the plaintiff company to take gold by mining 
even from shafts outside would be inconsis- 
tent with his right to the fee. The question 
would become of practical importance if he 
wanted to work underground himself for any 
purpose, say procuring coal. For these 
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reasons I think the plaintiffs' rights snbordi- 
nate to those of the defendants. It is not 
necessary to deal with argnments urged by 
the defendants as to the protection which the 
Act No. 301 gives to their title. The defend- 
ants have no right to the gold as against the 
Crown, which has the power in several ways 
of protecting the plaintiffs as its lessees 
against the defendants. I refnse the motion ; 
costs to be in cause. 

Injunction refused. Costs to be costs in 
the cause. 

h>olicitors : Hoskins for plaintiffs ; Hornby 
for defendant company; Klingcndcr and 
Charslcy (for Matthews) for defendant 
O'Farrcll. 



SAWYERS V. XYTI. 

Trustee — Commimon n^t allowed on invest' 
vtentSf and for collecting interest^ in 
addition to commission on eajfital—Oh' 
jeetions to Master's rejwrt not allowed^ 
whfre the defeot vras in the decree itself— 
Rehearing necessary » 

The Attorney-General and Mr. Webb for 
the plaintiff; Mr. Holroyd, Mr. A'Bcckett 
and Mr. Hood for other parties. 

His Honour gave judgment in this suit, in 
which an application was made for leave to 
file objections to a report of the Master, baaed 
upon a decree made in the suit directing him 
to take accounts of the sums to which the 
parties were entitled 'out of the estate. It 
appeared to him that the Master had done 
precisely what the decree directed, and that 
if there was any grievance in the matter it 
was not in the report, for the decree had 
been properly followed. It had been argued 
that the appropriation of the dividend from 
Kyte's estate should have reference to the 
time when he acted as trustee, and not to 
the time also when the receiver acted. He 
could not concur in that view. The decree 
was made in February of one year, and in the 
December of the same year an order was made 
distributing certain sums of money among 
the four parties entitled. Altogether the 
case was in such a state that the mistake, if 
any, could only be rectified by a rehearing. He 
should therefore refuse the motion for leave 
to file the objections, costs to be costs in the 
cause. As lo the decree sought for on the 
Master's reports, he should adopt the minutes 
as handed to him, with tliis exception. It 
was proposed to direct that the trustee 



should pass his accounts from time to time, 
and that on passing the accounts he should 
be allowed a commission, to be fixed by the 
Master, on the capital, also a commission on 
investments, and a commission for collecting 
interest This went far beyond anything 
that he had before seen as to allowing com- 
mission to trustees. Mr. Tuckett, the present 
trustee, had been previously the receiver, 
and he was apparently appointed trustee be- 
cause he was receiver. As receiver he ob- 
tained a commission for collecting the money. 
It was now proposed to give him a further 
commission for investing it, and acommission 
also for collecting the interest The thing 
appeared to be altogether overdone. Three 
of the parties were adults, and the fourth, 
an infant, had a father who was her guardian, 
who could act for her. They could therefore 
make such arrangements as they liked with 
the trustee. 

Solicitors : Trollopc nnd Wilmoth, Smale, 
Kidston, Anderson and Snndilands. 

SITTWGS IX BANCO— HILART TERJf. 

Friday, Nov. 21. 
(Before their Honours Mr. Justice Barry and 
Mr. Justice Williams.) 
The Court gave judgment in the following 
cases reserved from last term :— 
power v. the queen. 
Police Regulation Statute 1866, Xo. 267, 
sects, 10, n^Qintract of policeman t4f 
scree the Crotrn is unilateral^ and does 
not imjflg a corresponding obligation on 
the part of the latter to retain him in the 
sertice, 

Mr. Billing and Mr. Box for the Crown, 
rc8ix)ndent ; Mr. M. A. M'Donncll, Mr. Cock, 
and Mr. J. J. Walsh for the petitioner. 

This was a rule nivi to enter a verdict for 
defendant or for a nonsuit or for a new 
trial, or to reduce damages. 

Mr. Justice Barry.— The petition in this 
case contained four counts. The first stated 
that the petitioner, at the time of making 
the promise, was a sergeant in Her Majesty's 
police force of Victoria, and that in con- 
sideration that at the request of Her Ma- 
jesty's local Government of Victoria, he 
would well and truly serve as sergeant 
at 88. 6d. per day until legally dis- 
charged, dismissed, or removed, or until he 
should resign or cease to hold office. Her 
Majesty's local Government promised to 
retain and employ him in the said capacity in 
Her Majesty's police force; that he was 
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wrongfnUy dinftiaied firom the rank of 
sergeant VyHer BCajesty's local Oovemment 
The aecond count set out the contract of 
hiring and service as between the petitioner 
as sergeant of police and Her Majesty the 
Queen, and complained of a wiongftil die. 
missal by Her Majesty. On the issues to the 
third connt a verdict was taken for the 
Queen. The foarth count was for money 
had and received. To each of the first and 
second counts respectively there was, with 
others, a plea of Justification of the dis- 
missal. It specified five grounds of alleged 
misconduct on the part of the petitioner. 
The jury found that the first ground was in 
part and the second and fourth grounds were 
in the whole proved. On the fourth count 
they found for the petitioner with damages 
£3 8s. They explained that these damages 
were computed at the rate of Is. a day 
for 68 days, and were composed of the 
difference between the pay of a sergeant of 
the second dass, from which rank the 
petitioner had lieen reduced, and that of an 
ordinary police constable, in which rank he 
had served for that period before he was 
absolutely dismissed. They also assessed 
contingent damage8~£122 8s.— to be applied 
to the first or to the second count, if the ver- 
dict should be entered for the petitioner on 
either, being the pay of a sergeant at 8s. 6d. 
a day for 288 days from April 18, 1872, the 
day of dismissal, until February the 1st, 1873, 
the day on which the suit was commenced. 
A rule nisi was obtained calling on the plain- 
tiff to show cause why the verdict obtained 
should not be set aside, and a verdict 
entered for the defendant on the first, 
second, and fourth counts on the follow- 
ing grounds :— L That the petitioner proved 
no appointment by the Governor in Coun- 
cil as required by the statute. 2. That 
the petitioner did not prove any oath as 
required liy the statute. 3. That the 
petitioner did not prove any such contract 
as alleged. 4. That no contract to employ 
the petitioner was proved. 5. That the 
Crown can dismiss the petiUoner at any 
time, and that the petitioner's evidence dis- 
closed a lawful dismissal. 6. That the 
petitioner acquiesced in liis reduction to the 
grade of constable by acting in that capacity, 
and by taking pay as such constable. 7. No 
contract to pay the petitioner was proved. 8. 
That the petitioner did not perform the 
duties of sergeant of police, therefore could 
not be entitled to the pay of sergeant 9. That 
the breach as laid was not proved. 10. That 
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the fourth and eighth pleas were found bj the 
jury in favour of the Crown. 11. That no peti- 
tion lies against the Crown by the petitioner 
to recover wages for services rendered ; or 
why a nonsuit should not be entered pur- 
suant to the leave reserved on the aforesaid 
grounds; or why the damages should not 
be reduced by the sum of £122 8s., pursuant 
to the leave reserved, on the ground that 
the petitioner is seeking to recover wages 
for services not rendered ; or why a new 
trial should not be had between the 
parties, upon the ground that the jury 
gave the petitioner the sum of £122 8^ 
for services not rendered. We are of 
opinion that the fourth and eighth 
pleas to the first and second counts having 
been proved to the extent stated above, the 
justificaUon was established. The verdict 
on those issues will be entered accordingly 
for the respondent, and the petitioner's 
claim to the damages contingently assessed, 
£122 8s., must fail The only questions 
which remain are as to petitioner's right to 
retain his verdict on the issues raised by the 
fiist and fifth and by the second and sixth 
pleas to the first and second counts re- 
spectively, and as to his right to retain the 
damages, £3 8s., assessed upon the common 
counts. His rights depend on the nature of 
the contract under which he served. Mem- 
bers of the police force enter into an engage- 
ment to serve by taking and subscribing an 
oath, which is set out in the Police Regula- 
tion Statute 1865, No. 257, sea 9. According 
to section 10 of that Act, "Every person 
taking and subscribing such oath shall 
be deemed to have thereby entered 
into a written agreement with and shall be 
thereby bound to serve Her Majesty as a 
member of the force, and in the capacity in 
which he shall have token such oath, at tlie 
current rate of pay for members of the force 
acting in the same capacity, and until legally 
discharged from the day on which such oath 
shall have been taken and subscribed. No 
such agreement shall be set aside, cancelled, 
or annulled for want of reciprocity, but every 
such agreement may be cancelled at any 
time by the lawful discharge, dismissal, or 
removal from office of any such person, or by 
the acceptance of the resignation of any such 
person,** &c The Uth section enacts that 
"no constable or other member of the force 
shall be at liberty to resign his ofiice, or to 
withdraw himself from the duties thereof, 
notwithstanding the period of his engagement 
shall have expired, unlessexpressly authorised 
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in writing bo to do Vy the chief commissioner 
of police or tlie officer nnder whom he may 
be phiced, or unless he shall give to such 
officer three months* notice of his intention 
so to resign or withdraw ; and if any con- 
stable or other member shall so resign or 
withdraw himself without any previous per- 
mission or notice, he shall npon conviction 
in a sammary way before two jostices for 
every sach offence forfeit a sum not less 
than £5 and not exceeding £40." We 
are of opinion that the evidence adduced at 
the trial of the petitioner having taken and 
subscribed the oath required was suffi- 
cient The verdict found for him on the 
first and fifth issues will therefore be un- 
disturbed. With regard to the second and 
sixth issues we are of opinion that the agree- 
ment created by the statute includes a con- 
currence between the parties. By it tlie 
petitioner promised to serve as long as it 
would please Her Majesty to employ. On 
this condition his promise was accepted. 
But this does not include a mutuality or 
reciprocity of contract and liability. There 
is in fact but one contracting party, that is 
the petitioner. Nothing can be clearer 
than that the engagement entered into 
is unilateral only, not mutual. It binds him 
to serve, but does not oblige Her Majesty to 
retain him in her service beyond the period 
which circumstances may render necessary. 
The circumstances which create the neces- 
sity may be various, and while the members 
are not allowed to exercise the privilege of 
withdrawing from the force when they please 
without cause assigned, or because at some 
critical emergency some distasteful duty may 
be allotted to them, they cannot insist on 
being retained should the social condition of 
the country render it expedient to reduce 
certain of the effective members of the force, 
or should Pariiament decline to vote salaries 
for more than a number deemed sufficient 
for the maintenance of the public peace. We 
are of opinion, therefore, that no such con- 
tract exists as to entitle the petitioner to 
maintain this suit on the first or second 
counts. For the work he performed, for 
which damages are claimed under the com- 
mon counts, he is entitled to recover the 
difference between the amount he was paid 
for services as constable and his pay as a 
sergeant, from which rank he was irregularly 
reduced. That amount has been assessed by 
the Jury at £3 8s. The petitioner will 
retain those damages on the fourth 
count The rule is therefore made absolute, 



except as to the common counts, and the 
verdict will stand on those counts only, 
with damages £3 8s. There will be no costs 
of the rule. 

Verdict for plaintiff ; damages £3 88. 

AttomcTB : Gumcr for the Crown ; O'Hal- 
loran for the ix^titioncr. 



ROTCROFT V. lAGO. 

SednetioH — Action maintaiHahle h^ brother' 
iU'law of vromtiH tcflnccd — Wom/tn in 
f err ice of other jtertoHit during pregnancy 
— Pregnancy hnovTH to plaintiff oh her re' 
tftm to hi4 hoNfe before dclirery—Ko Ion 
of service — ?ro nefc trial atlonred to drfen* 
dantf «* objection not raited at trial, 

Mr. Pnrvcs for the defendant^ for the rule ; 
Mr. M'Dermott for the plaintiff. 

Rule nisi for a nonsuit or new trial. 

Mr. Justice Barbt.— The plaintiff brought 
an action for the seduction of his sister-in- 
law, Sarah France, by the defendant Pleas 
—1. Not guilty ; 2. Sarah France not servant 
of the plaintiff. Sarah France had lived in 
the plaintiff*s family from the time she 
was eight years old until she had reached 
the age of fifteen. She had been 
educated, clothed, and maintained by the 
plaintiff, and in return had rendered menial 
services, attending to his children, cooking, 
and milking cows. It appeared in her cross- 
examination that in the montliof May, being 
eiiceuife, she left the plaintiff's family and 
went into* service, with the expressed inten- 
tion of earning some money to buy dothes. 
She remained in service two weeks and two 
days, and returned "home" (the term she 
used) to the plaintiff's, where she remained 
two weeks. She entered into the ser\*ice of 
other persons for periods of two, three, and 
four weeks, returning as before, at the ex- 
piration of the first two intervals, and nlti« 
mately at the end of the third period, to the 
plaintiff's as to her ** home," and resumed 
her work as before. She remained there 
from August to October. In the beginning 
of that month her child was bom. She 
and the plaintiff swore that her preg- 
nancy was not known to the plaintiff 
until her final return to his house in 
the month of August At the trial, the sole 
contention was respecting the paternity of 
her child. For the defendant it was asserted 
tliat upon the evidence he was entitled to a 
verdict inasmuch as no intercourse wiih 
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bimwilhintlM most extended period of 
tation known had been proved. An appeal 
was also made to the jniy in mitigation of 
damagee. The Jniy found for the plaintiff. 
During last term, an application was made 
for a nonsuit or for a new trial, on the 
groond that the plaintiff did not stand in 
hco parentis to Sarah France, and that there 
was no evidence tliat he paid her anything 
for her services. The nonsuit could not be 
entertained, for no leave had been reserved. 
The H^plication for a new trial was refused 
on the authority of Sdmondnon r. JUachell 2 
T. R. 4 ; Irtcin v, I}eartnan,ll Kast 23. There- 
upon and for thefirsttime,aquestionwas raised 
on the authority of Uedgea r. Tagg, L.R., 7 
Ex. 283, and a new trial was asked for on the 
ground that the plaintiff suffered no loss of 
service. The principle established in that 
case is undoubtedly applicable to this, but in 
that the express question had been fully in- 
quired into at the trial, a verdict was re- 
turned for the plaintiff with damages, and 
leave was reserved to move to enter a verdict 
for the defendant if the Court should be of 
opinion that there was no evidence of service. 
Now, it is clear from a large body of autho- 
rity that the rule which guides the Court in 
refusing new trials where the objection was 
not taken at nisi prim is adhered to gene- 
rally, and alike whether it be applied to the 
improper reception or admission of evidence 
or to the direction of the judge on matter of 
fact, and whether the omission be on the 
part of the plaintiff or defendant. If parties 
come prepared to try issues and confine 
themselves to certain of them, or to one only, 
or to a particular view or bearing of the evi- 
dence with respect to that one, they are not 
at liberty to open up a new and totally 
different case in Banco, and it would appear 
that the result is the same whether the omis- 
sion to take the objection or to present the 
particular view to the jury or to the judge 
arise from inadvertence, forgetfnlness, or 
deliberate intention. In Rdbinnon v. Cookt 
6 Taunt 336, the Court inclined to think the 
two objections taken were good, but per* 
emptorily refused, after the points had 
been abandoned at the trial, to permit 
them to be then even mooted. In 
Martin v. The Great Northern Paificay 
Company, 10 C.B. 17!>. and 24 L.J. (N.S.) C.P. 
209, it was disclosed that counsel for the 
defendants in his opening address to the 
jury, and throughout the trial, had contended 
that the injury the plaintiff had received 
arose entirely from his own hurry and negli- 
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gence, and that there was no negligence on 
the part of the company. The learned judge 
adopted in his charge the proposition thus 
stated, and put it inter alia to the jury. On 
the afgument for a new trial on the ground 
of misdirection in adopting that view, and 
omitting all mention of contriljutory negli- 
gence, Cresswell, J., observed—" Assuming 
that if both plaintiff and defendants were 
guilty of negligence that would have been a 
defence, it was not suggested at the trial, 
nor was the judge asked to leave it to the 
jury. It is as if there had been an agree- 
ment between the parties that it should lie 
kept out of sight altogether. The company 
rested their defence solely on the i>erfection 
of their arrangements." And Jervis, L.C-. J., 
added, ' ' A motion for a new trial is substituted 
for a bill of exceptions, as a less expensive 
mode of raising points of law. If, at the 

trial, the defendants had tendered a bill of 
exceptions to the direction of the judge, they 
must have pointed to this particular objec- 
tion, and then possibly the judge would have 
got rid of it by submitting the question to the 
jury, for a bill of exceptions is not intended 
as a trap for the judge. No doubt this ob- 
jection was advisedly not made at the trial, 
for it would have been perilous for the com- 
pany to admit that they were in fault at all." 
In delivering the judgment of the Court in 
Jones V. the Provincial Insurance Company, 26 
L. J. (N.S.) C. P. 272, Mr. Justice Williams, re- 
marked— " No point was made at the trial 
as to the effect of the answers to the ques- 
tions preceding the declaration signed, or as 
to the plaintiff being lK>und by the recital in 
the policy ; and there was an obviously good 
reason for abstaining from insisthig on these 
matters, inasmuch as they would unques- 
tionably have been distasteful to the jury; 
also, we should after all, assuming the de- 
fendants to be right upon those points, have 
had to pronounce on a question of materiality. 
The defendants, therefore, cannot now be 
heard to argue any such points not raised »t 
the trial." During the argument in Horlor v. 
Carpenter, 3 C.B. (N.S.), 172, an objection 
was for the first time taken to the alleged 
improper admission of certain evidence on 
the trial. Each of the learned judges mode 
comments on the irregularity, and Cockbum, 
L.C.J., observed,— " It is essential to the 
administration of justice that certain rules 
should l)e adhered to. At the trial the 
defendant's counsel relied only upon 
the point raised l)y the sixth pica, 
namely that the letter of the 14th of 
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February, IRTiT, was pivcii in substitution for 
tbat of the 13th, and the direction to the 
jury proceeded on the assumption that that 
was the only issue relied upon. It was never 
suggested until after that had been disposed 
of by the finding of the jury that there was 
a further i)oint, viz,, that the letter of the 
13th did not support the declaration. The 
defendant is clearly precluded by every 
principle of justice and convenience from 
relying on that point now. Ilmrm v. 
Sto}cen,12\.kK.JS2; Watson v. WhUmore, 
8 Jur. (Kxch.) 004; and SheiMen v. The 
AUorncy-Ocntral, 22 L. T. (X.S.) 631, recog- 
nise the same ruling that the defendant 
lukving pursued a particular course at the 
trial he is concluded thereby. True it is 
that a distinction has b3en made where the 
objection taken in lUtnco, or even in the 
Court of Exchequer Cliamlter, is included in 
that taken at vUi prim ; being, in fact, the 
same presented in a different form of argument 
—Fifzwmmce r. Itauletf, G Ell. & Bl. 8ii8» and 
8 Ell. k Bl. 004, and where the operaHon of 
an act of Parliament hanng been overlooked 
at the trial, the diflference between applying 
for A new trial on a fact not proved, and 
founding the application on a conclusion of 
law resulting from facts established in evi- 
dence, was acknowledged ; liitchit r. BowS' 
field, 7 Taunt, 300. But there, as the report 
says, the plaintiff was indulged with a new 
trial upon payment of costs. Still, even in 
such cases, the granting of a new trial has 
been treated as a matter of discretion, and 
allowed upon terms, and the Court has been 
either dissatisfied with the verdict, or not 
satisfied that justice has been done. But in 
this case we are not disposed to ezercite our 

discretion in favour of the defendant 
Coming into court as he did, adopting a par« 
ticular line of defence, we do him no in- 
justice by restricting him to that which he 
deliberately chose. The rule is sufficiently 
llexible to 1>e capable of 1>eing applied where 
the nature of the action and the effect of the 
verdict require that a new trial ought to be 
had. We decline to relax it in this instance. 
The verdict returned for the plaintiff will 
stand, and the rule will be discharged. 

Attorneys: Banlwcll (for Hoskins) fsr 
defendant ; Lindsay (for Warton) for plaintiff. 



ZEPLIN V. AXDBRSON. 

In$v ranee — Chndlfiont indoned tm policy-^ 
Anthifffiitjf to be taken wott itron^lp 
agalmt ifunrer — Alteratioti in premisei 



hy erection of ffage and $eenery, hnt iame 
dctfree- of ri/k, no imjteaekment efitolley'^ 
Change in nature of oeeujfation immaterial, 
^HJe»it to wore hazardonn oeenjfation-^Jle- 
infftatement hg insurer of a ftetnre after 
plaintiff*$ tenaney determined^ no ground 
for red net ion of damage f — Hvle to enter 
rerdiet for defendantt, discharged, 
Mr. Billing and Mr. Box for the defend- 
ants, for the rule ; ^Ir. Higinljotham and Mr. 
Williams for the plaintiff. 
Rule nxHi to enter a verdict for defendants. 
Mr. Justice Barry.— The plaintiff brought 
his action on a policy of insurance against 
fire on goods in a house in Bourke-street 
The only pleas which it is material to con- 
sider are Ixised upon conditions of the policy 
and are— First That there was an alteration 
by erection of a stage, scenery, &&, hf which 
" the degree of risk " was increased, aiid an 
additional premium required, and not allotred 
by indorsement; and, second, that there 
was an alteration in the nature of the occu- 
pation by which an additional premium was 
required and not allowed by indorsement 
There was a verdict for the plaintiff for 
£575, of which £50 lOs. was in respect of a 
movable floor which the defendant under a 
policy effected hf the owner of the house, bad 
reinstated after the plaintiffs term had expired 
or been determined. Leave was reserved to 
the defendant to move to enter the verdict on 
either of the pleas, or to reduce the damages 
by the sum of £50 lOs. The question as re- 
gards the first plea turns upoivthe meaning 
of the conditions. By the first condition 
every person desirous of insuring goods in a 
building is required to specify among other 
things ,l>y whom the building is occupied, 
" whether as a private dwelling or how other- 
wise ; whether any manufacture or hasardous 
tra4e be carried on, or any hasiudous articles 
be deixwited or kept therein, and if so, 
describing the nature and qualities thereof; 
whether any heating apparatus other than 
ordinary fireplaces is used. And if the sped- 
ficatioi) do not truly and circumstantially 
describe the property and the several particu- 
lars regarding the same as aforesaid, so that 
the nature and degree of the risk maybe 
justly estimated, the policy shall be void.'* 
The "degrees" of risk within the meaning 
of these conditions seem to be three 
in number. By conditions XVI. and XVIJ., 
certain goodsr and trades are defined 
as "haxardous." Bycondition X VII L certain 
other trades ore declared to be "extra 
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hazardous." Goods and trades not thus 
enumerated would seem to be "non- 
hazardous," common, or ordinary. Before 
granting a policy thecomiiany desire to ascer- 
tain not only what is the "nature" of the 
riskt hut also the class or " degree " to which 
it belongs ; and for this purpose, or in their 
own words, "so that the nature and 
degree of risk may be estimated," they re- 
quire the infonnatiou described in the first 
condition. Having thus been enabled to 
estimate the " nature and degree of the risk" 
before insuring, the second condition is 
framed for the purpose of keeping the subject 
matter of the policy, to a certain extent, in 
Btatu quo {Pirn, v. Held, G U. and Cr. 1). It 
provides against " alterations or additions," 
whether they shall consist " in the erection 
on the premises of apiiaratns for producing 
heat, or the introduction of more hazardous 
articles than may 1>e allowed in the 
policy, or any change iu the building, 
or in the nature of the occujiation, 
or change of tenant or oi'CuiNint, or in its 
being left unoccupied, or in any other 
manner whatsoever— and it is by a change 
included within these latter words that the 
first plea is framed— by which the degree of 
risk is increased, and a conse<jueut addi- 
tional premium would be required," in which 
cases the alteration or addition must be 
allowed by endorsement Tlie evidence 
showed at the utmost a greater liability to 
fire— a greater risk or chance of fire— so that 
the question is wliether " the degree of risk 
was increased" within the meaning of the con- 
dition. We are ot opinion that it was not. 
The language is that of the comixiny, and 
the rule of construction is, that if there be 
any ambiguity in it it must be token most 
strongly against them {XotwaH v. Anchor 
Aagurance Companu* 4 C.B., N.8., 481, per 
Cockbum, C.J.). The difl'erence between 
the language of the second and third 
conditions is very striking. The latter 
says, "that in case of any circum- 
stance hapi)ening to or occurring on the 
premises adjoining those insured after an 
insurance has been effected whereby the risk 
in which the comiuiny is interested shall in 
any way be increased," the policy in certain 
events shall be void. The meaning of 
that condition is plain, viz., that if the 
chance of fire is increased the i)olicy is to be 
Toid. But is that the meaning of the second 
condition? Why does the second condition 
provide specially against the erection of 
apparatus for producing heat, or the intro- 
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duction of "articles more hazardous than 
allowed "—eitlier of which would increase 
the risk or chance of fire— except for the pur- 
pose of showing that the policy would be 
avoided under the third condition for matters 
occurring on the adjoining premises in cases 
in which it would not be avoided under the 
second condition if the same matters 
occurred on the insured premises? That part 
of the second condition on which the first 
plea is framed we understand to mean, "that 
if any alteration be made in the risk, so that 
it no longer tallies suljstantially with the de- 
scription of it given in the specification," the 
policy wiU be void. So read, there has not 
been any alteration in the degree of risk. 
The mere addition of a new room to a house 
would increase the risk, because a larger area 
would be exposed to the hazard of fire, but 
the degree of risk might be the same. These 
remarks apply to a great extent to the second 
plea. The change in the nature of the occu- 
pation, by which the degree of risk is in- 
creased, means, in our opinion, a cliange 
from a " non-hazardous " to a " hazardous," 
or from a " hazardous " to an " extra hazard- 
ous " occupation. There was no proof in this 
case of any such change. The result is, that 
neither of these pleas was proved. Had the 
condition provided against changes by which 
the "nature" or degree of risk was altered, 
adifierent question would have been pre- 
sented to us; but we cannot import tliat 
meaning, and so alter the terms on which 
the parties have contracted. As regards the re- 
duction of damages, we can see no reason 
for making the rule absolute. The plaintilfs 
interest in the movable lioor is not disputed. 
After his tenancy was at an end. the movable 
iioor which the company then supplied was 
of no use to him ; it was not indeed supplied 
to or re-instated for him. and he never in 
any way derived any benefit from it The 
company would seem to have unnecessarily 
supplied it under the otlier policy. Tiiere 
is no reason, therefore, why the plaintiff 
should not receive its value. The rule will 
consefiuently be discharged. 

Attorneys: Andci-sitiu aud Saudiloiuls fur 
the defendants ; Gillott, for the plaintiff. 



KEG IX A v. STRUTT. 

Miuintf Statute, 1SG."», Xo, IMH, fcetioHM 177, 
180 — tSuMVioHi htforv wunleH. iMtufirivnt 
in jMi'tnt of tiutr — AjfjU'aranee of all dc^ 
fvudukt* to ohjcct — ApplicatioH hi, dc/tHd- 
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aut» for jtogtitoHcmvnt for vr'uh'Hi'e, but 
rtftiMl to (I crept tentu — Cnmit^jtttmiKatioii 
of plaintijfy wltncMfi hif fleft'HdantH^ ex- 
trnvtirtgerithnrc in tftcirftivonr — SuttiMom 
tit/Hcd by ch'rif yndcr Act A'o. 440, M'ction 
14, hot in ?tig otcn name — Objection not 
tohtn U'forc tvarden — Certiorari rcfum'fh 
l\x, ]il*Fnrlandfor the rule ; Mr. li. Walsh 

sbcwcil cause. 

Ihile nini to quash proceedings before the 
warden at Heidelberg. 

Mr. Justice Baruy :— A certiorari was ob- 
tained to bring up proceedings on a certain 
summons to api)ear l)efore a warden witli 
the judgment order and decision thereon. 
The summons had been served on each of 
four defendants ; they appeared and pro- 
tested against the service as insufhcient in 
point of time, not having been made four 
daj-s before tlie day of appearance. That 
objection was very properly oveiruled. An 
application was then made to posti^ne the 
hearing, on the grounds of the absence of 
counsel, and also of material evidence, for 
the defence. An ofl'er was made to yield 
to the application on payment of costs 
of the day. The defendants refused to 
consent, the cause was heard, the defendants 
cix>8S-exaniined, the witnesses called by the 
plaintiff, and each of them gave evidence in 
supi)ort of the defendant's case. Judgment 
was given for the plaintitV, and the defend- 
ants were ordered to pay £20 compensation 
for auriferous earth removed by them from 
the complainants* land. On the return of 
the writ it was contended that the warden 
had no jurisdiction to entertain the case by 

reason of the want of a summons. The Act 
No. 291, 8. 177, enacts that every warden 
shall have jurisdiction to hear and deter- 
mine certain suits cognizable by a court of 
law, and also the further jurisdiction 
Si)eci(ied in that section. The subject-matter 
of this case was within the definition given 
in that section. By section 180 every pro- 
ceeding before a warden "shall be com- 
menced by a summons." Here the summons 
had not been signed by the warden or (under 
the Act No. 440, s. 14) by the warden's clerk 
in the warden's name, but it was signed by the 
clerk in his own name. It was accordingly 
urged that the summons was null and void 
and of no eflect Notwithstanding this 
alleged defect in the summons, the warden, 
as already observed, hod cognisance of the 
matter, and in that sense he certainly had 
jurisdiction^that is, authority to hear and 



determine tlie case. But it sometimes hap- 
pens that where a court has jurisdiction in 
that sense, it wants jurisdiction in another 
and more limited sense ; as, for instance, 
where it proceeds without giving to the de- 
fendant an opportunity of being heard. 
Captl V. Child, 2 Cr. k J., 558. The want 
of jurisdiction in these two senses, 
though often confounded, is obviously very 
distinct The defendants came to the court 
summoned by a defective instrument They 
had an opportunity of being heard upon 
every point which showed a want of juris- 
diction. They were heard without raising 
the objection now token. Had it been taken, 
it would have been a good objection to 
the jurisdiction of the warden in the latter 
sense of tliat word, though capable of being 
removed by a proper summons. After the 
defendants actually did ai>i)ear, and having 
failed in their objection as to the service, 
asked the warden to give judgment in their 
favour on the merits, they waived any irre- 
gularity which there might be in the process. 
When they thus submitted themselves to 
the jurisdiction of the Court, the warden 
had authority to hear and decide the suit 
Jleyiua r. Uerru, 1 Bell, C. C. 4<i, dU. It is, 
in our opinion, too late for them to object, 
as they do now. Ihyina v. Fletcher, L.U., 1 
C. C. 320, is decisive on the point The rule 
will therefore be discharged. 

Attorueyd : Kidston fur rclntor8 ; Prcu- 
dcrgast fur rc.s|)Oudcuts. 



Thuu^day, Nov. 20. 

SlTTIXGiS IN Egt'lTY. 
HALFEY V. EUAN. 

(Before his Honour Mr. Justice Molesworth.) 
In»oltency — Suit bij official auignce to tct 
a»idc amccyancc by ingolccnt for in* 
adequate comidecation^ or to hare it dt' 
cUtrcd to bo a mortgage — Imtolvent retain'^ 
ing occujMtion of part of prcmi»e4 eon* 
vcyedf and rcceicing rents in his onrn name 
vp to inwlrcncy, and tnbtcfjnently in name 
of tranx/errect bvt nrithout rendering him 
any account i — Conveyance declared to be 
wortgagc; 

Mr. Lawcs fur the plaiutiff; Mr. Webb 
and Mr. Dwycr for the defendant 

His lIoNOL' li gave judgment in this suit He 
said the bill was filed by the assignee of an 
insolvent named Messiter to set aside a con. 
veyance that puri)orted to be an absolute bill 
of sale from the insolvent to the defendant, 
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or that the Court shonld declare it to be a 
mortgage. The conveyance was dated Sep- 
tember, 1872. Messiter at the time was em« 
harraaaed in dealings on his own account, 
and was also involved in liabilities on various 
contracts in which he was engaged in 
partnership with others. lie proposed to 
£gan to sell this property. There was 
a great deal of confusion in the evi- 
dence of £gan and Messiter as to the 
manner in which the consideration was 
was made up. A number of overdue bills 
accepted by Messiter were produced, as being 
part of the consideration, the rest being 
oash, as to which no corroborative evidence 
was given. A great deal of evidence had 
been given as to the adequacy or inadequacy 
of the consideration. The defendant 
asserted he paid £240 15s., and that there 
was a mortgage for £600 on the place, which 
had to be paid off. Some witnesses fixed the 
value of the property at £1,100, others at less. 
The balance of testimony on the whole was 
that the consideration was inadequate. The 
visible possession of the property also re- 
mained unclianged. Messiter was in 
occupation of one house; he remained 
in occupation. He also collected the 
rents from the tenants of the other 
houses. After the insolvency, Messiter 
for the first time began to give receipts as 
agent for Kgan. To this day, therefore, 
Messiter has remained in possession of the 
house and rents. There was an allegation 
that Messiter was allowed a commission for 
receiving the rents ; but no accounts were 
produced showing how the commission was 
allowed, and Kgan was a man who, if Uie 
transaction had been real, would have in- 
sisted on accurate accounts. On the whole 
he should regard the transaction as a mort- 
gage and not as a sale, and decree accord- 
ingly. He would not give any costs to the 
present time. His decree was— Declare that 
the conveyance of 16th September, 1872i 
in bill mentioned, should be treated 
as a mortgage to secure a debt of £240 
15s., with interest at the rate of 15 
per cent, per annum. Kefer it to the 
master to take an account of what may 
be due thereon, and charging the defen- 
dant with the rents, issues, and profits 
of the premises comprised therein, which 
have heretofore come to the hands of him 
or of Josiah Messiter in bill named, or here- 
after should, without wilful default, come to 
the said defendant's hands, and giving him 
credit for all interest paid to the prior 
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mortgagee thereof, and all repairs, rates, and 
taxes properly made, paid, or allowed to 
tenants, and also giving him credit for costs 
properly incurred in the taking of the ac- 
counts hereby directed or henceforth in this 
cause. Direct the master to strike a balance, 
and certify the same to the date of his 
certificate. In case the plaintiff, within 
three months of such certificate, pay the 
defendant the sum so found to be due, 
with interest at the said rate on so much 
of the balance as may be principal debt, 
order the defendant to convey the premises 
to the plaintiff, as assignee of Josiah Mes- 
siter, free from intermediate encumbrances, 
by conveyance to be settled by the master, 
in case the parties dlfler ; and give up pos- 
session of the premises, and the right to 
rents then due, to the pUUntiff. In that 
event the parties to abide their own costs 
hentofore incurred. In default of such pay- 
ment, order that the bill be dismissed, witii 
costs to be paid by the plaintiff to the 
defendant 

Solicitors : M*Kcan and Wilson for plain- 
tiff ; Wiscwould and Gibbs for defendant. 



Friday, Nov. 21. 

CAMPBELL v. BLAIR AND OTHERS. 

Partnenhij} — Breach of conditiotu aequiei* 
ced in and partly oeca$loued by plaintiff 
— InJuHction againtt further breach — 
Dtssolutlon refused — Chiti to plaintiff np 
to grant of it^unction. 
The Attorney-General and Mr. Webb for 

plaintiff ; Mr. Holroyd and Mr. Dc Verdon 

for defendants. 

His Honour gave judgment in this suit, as 
follows :~This is a suit by the plaintiff, Mr. 
Campbell, against the defendants, Messrs. 
Blair, Hall, Mixner, and M'Namara, seeking 
the dissolution of a company called the 
Limebumere' Company, and an injunction. 
Prior to April, 1868, Blair and five others 
held 13 allotments of land near Geelong, 
used for quarrying stone and making lime, 
under the name of the Victoria Lime and 
Cement Company, Blair being the principal 
manager. They also sold lime in Melbourne. 
The plaintiff and Mixner held three allot- 
ments near the same place, similarly used, 
under the name Mixner and Campbell ; and 
these seven peraons agreed to form the Lime- 
burnen' Company, and entered into a deed, 
April 1, 1868, which provided that the two 
businesses should be amalgamated and car- 
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ried on by tbein in oopartnenbip lo as not to 
affect tbeir several trades in Melbourne 
as limesellers ; tbat tbe company of five 
sbonld have two third shares distributed 
between themselves in proportion as before, 
ICixner and Campbell each a sixth, they 
paying a sum named in regard to the lowest 
share of their allotments ; that tHe new 
partnership should last 15 years; Uiat it 
should have a bank account through which 
the partnership moneys soonld pass, cheques 
to be drawn by such two or more partners, 
as three-fourths in value should approve ; 
and that in all matters of management the 
decision of such three-fourtbs should be 
condusive ; that there should be monthly 
partnership meetings; tliat the partners 
should be entitled to buy at the kiln at the 
price of 28. a bag such part of the lime 
burned as they should think fit, and that 
no lime should be sold to anyone else, unless 
by common consent; that tenders should 
be called for every year for quarrying 
and burning lime on the said allotments for 
the year, the lowest tender, to be approved 
by three*fourtlis, to be accepted ; that books 
of accounts, agreements, deeds, and other 
documents belonging to the partnership 
should be kept at a place open to inspection 
by all The business on these allotmenu 
was carried on in a manner very different 
from the provisions of the deed. At a meet- 
ing, Blair, who had been mansger for the 
five, was voted to be manager of the new 
company, but he had so little to do as such 
that it might readily be forgotten. There 
was no bank account opened, no meetings, 
Mizner and Campbell separately worked 
five, the other five partners eleven, allot* 
ments. They made and took as much lime as 
they respectively wanted for themselves. The 
two parties each made contracts for raising and 
burning at Is. 4id. a bag. Bhiir, representing 
five, and Campbell representing himself and 
Mixner, met once a month and accounted for 
the profits of the quantity taken by each 
party, 7id., the difference between burning 
contract and 2s. a bag, and each paid or lost 
the difference, according to result, and Blair 
then distributed the profits between his five, 
and Campbell divided with Mixner. The 
latter for some years contracted with Mr. 
Murray for raising and burning on five allot* 
ments. By deed, January 13, 1872, Mixner 
and Campbell dissolved their partnership as 
lime merchants in Melbourne, Mixner getting 
a large price for withdrawing, Mixner retain- 
ing his shares in the Limbumers' Company, 



and covenanting and binding himself by a 
penalty not for five years to engage or be 
concerned in the trade or business of a lime 
merchant, burner, or producer, except as 
shareholder in the Limebumers' Company. 
Messrs. Oldfield and Lindley had lime-burn- 
ing works in the same neighbourhood, which 
they expected to dispose of. Tliere was nothing 
in the direct stipulations of the Limebumers' 
Company to prevent its members individu* 
ally purchasing from Oldfield and Lindley, 
but it might be regarded as contrary to the 
spiiit of the connexion. Oldfield and Lindley 
had negotiations for a considerable time, 
sometimes with one, sometimes with another 
of the Limebumers* Company, professing 
lometimes to deal for themselves, sometimes 
for alL Oldfield and Lindley had some disin- 
clination to deal with Campbell at all, and 
Campbell sometimes wished to Join Blair, 
sometimes nott and the other members were 
undecided. This negotiation terminated 
September 17, 1872. by BUUr and Mixner 
entering into a contract to purchase the 
business of Oldfield and Lindley, which they 
intended for others, who would not accept ; 
and Mixner, apprehensive of his liabilities 
under his covenant with Campbell, was 
afraid to take his purchase, but made it ulti- 
mately over to Blair, he remaining liable 
for the purchase-money. Campbell regarded 
this purchase, as intended, according to what 
he learned, as a breach of Mixner's agree- 
ment with him, and got sulky with 
all the partners ; and this ill-feeling was the 
indirect cause of this litigation. Campbell 
refused to account with Blaur in the 
usual way, and on the same September 
17 convened a meeting of tlie company, at 
which he wanted a winding-up and dissolu- 
tion, and threatened that be would effect 
that object in some way or other against the 
other partners resisting. Some changes have 
taken place in the members of the partner- 
ship, the five origioal partners being now 
represented by defendants Blair, Hall, and 
M*Namara. Campbell had, from time to 
time, vaguely expressed a wish that the 16 
allotments should be worked conjointly ac- 
cording to the deed April 1, 1868 (thinking his 
five produced worse lime), and generally for 
following its provisions ; and Bbtir, without 
then communicating with him, October 25 
advertised for a contract for burning lime at 
Geelong Point, with reference to Murray on 
the works, or at the Victoria Lime and 
Cement Company, Melbourne. Campbell 
tendered as in answer to this, and as for 11 
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allotments, at 1b. 4d. a bag. But Blair again 
advertised, Nox-ember 5, for tenders for the 
Limebumers' Company for a year from 
January, 1873, tenders to be received at 
the same office, Melbourne. Murray, who 
had partly arranged with Campbell to 
work the five allotments for this year, 
sent a tender to work the IC at Is. 4^. per 
bag, and Mixner sent a tender to do so at 
Is. 4id. ; and November 7, Blair and Hall as 
for company accepted Mizner's tender. In 
this and many subseiiuent matters, Blair 
and the parties concurring with him acted 
unwarrantably as to Campbell's interests 
without consulting him. Holders of shares 
three-fourths in value might after consul- 
tation overrule the other holders, but not act 
without consulting or informing them. A very 
odd dealing, according to evidence, occurred 
afterwards. Mixner found himself precluded 
by his covenant with Campbell from taking 
the contract, but Blair and Hall held him to 
his tender, and Murray was willing to take 
only at the price for which he tendered, and 
ultimately an agreement was executed (No- 
vember 11, 1872) between Blair and Hall on 
behalf of the company, Murray and Mixner, 
by which it was recited that Mixner had ten- 
dered, and his tender was accepted, but that 
he was precluded from acting by his agree- 
ment with Campbell, and that it was agreed 
that Murray should take the contract in his 
place, and Mixner remain his surety, and the 
above contract was carried out by the 
operative part- of the deed. But there 
is evidence that Mixner has been held, 
between him and Murray, to pay the 
farthing a bag— the difference between 
the tenders. Campbell does not appear 
to have been injured by this in purse, but he 
might complain if concealed from him as 
an insult, and also in not having the oppor- 
tunity of tendering at Is. 4d. for all. But in 
other matters Campbell was all wrong ; he 
discontinued the monthly adjustments with 
Blair, did not answer his application at a 
time (September, 1872, and after) when he, 
as representing the one* third, and as having 
drawn lime as a purchaser, should have been 
paying, and ho no . longer paid Mixner his 
share of profits, and told him he would no 
longer act for him, but that he must go to 
Blair, and prevented Blair's settling with all 
for some time. But about January 10, 1873, 
Blair sent an account of his liabilities to Camp- 
bell and was paid. Shortly after Blair directed 
Murray to mix the limes, which, though a 
compliance with Campbell's wishes, was not 

December 2, 1878. 



communicated to him. Campbell learned 
something about the contract of the com- 
pany with Murray, which he wanted to see, 
and was sent backwards and forwards be- 
tween Blair and Mixner, desired to claim in 
writhig. &c., very vexatiously. It was at last 
shown to him, but he was not informed of 
the entire transaction. Campbell again got 
into a wrangle, seeking to draw what lime he 
wanted without paying for it, insisting that 
he was not bound to pay Blair, who had 
without objection acted as treasurer. Ho 
tendered to Murray so much only as 
was due to him for burning. lie 
got what lime he wanted after dehiy. 
Another subject of dispute was started. 
The partnership had provided that all the 
parties might purchase such lime as they 
respectively wanted, at the rate of 2b.; if 
they together wanted to purchase more than 
lime produced, they should be limited and 
supplied according to their shares ; but Blair 
insisted that Campbell should be hmited as 
to purchasing to one-sixth of the lime pro- 
duced, and not be regarded as assignee of 
Mixner as to the power of pui'cliasing a 
sixth. As to Campbell, he merely objected 
to his getting more than a sixth, but had 
some agreement with Mixner that he should 
be himself assignee of the right of purchasing 
a sixth. Campbell started another subject of 
dispute, insisting that a bank account should 
be opened, and that he should pay fpr lime 
purchased into that account, and not other- 
wise. As a conseriuence of (Ul these disputes, 
Februaiy 20, Campbell wanting to get lime to 
load a ship waiting, was refused by Murray, 
in presence of Blair and Mixner, was forcibly 
resisted, and in a verbal altercation with 
Mixner was led violently to assault him. 
This was the subject of an action 
against him, and heavy damages. After some 
refusals and delays, Blair consented to open 
the bonk account for the company, and it 
was done March 3 in the names of Blair and 
Mixner. There is a great conflict of evi- 
dence between Campbell and Blair as to 
whether the former wanted, or refused to 
have, the account opened in hi» as one of 
the names. Blair selecting Mixner at that 
time was likely to be offensive to Campbell, 
and he had no right to select at alL And since 
the account has been opened during the 
progress of this suit Campbell only has 
paid into it, the other partners purchasing 
not doing so. The bill was sealed March 
5, 1871, seeking a dissolution and other 
relief, and an injunction against stop- 
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ping the supply of lime to the plaintiff 
to the extent of one*third. On the 18th of 
March I made an order for an injunction 
against preventing the plaintiff from buying, 
taking, and having from the Limbumers' 
Ck>mpany at the kihi at 2s. a bag, such part 
of the lime burned as he wanted, not exceed- 
ing one-third part of the entire quantity, he 
first paying the said price into the Commer- 
cial Bank of Australia to tlie credit of the 
Limebumers' Company, and reserved the 
costo of the motion. I adhere to the 
opinion which I then expressed as to the 
effect of the deeds AprU 1. 1868. and January 
13, 1872, and am prepared to continue the 
injunction. As to the dissolution, I do not 
think that the plaintiff has made a case for 
it He has been in some points ill-treated, 
but not persistently or with extensive result 
and he has in some points misconducted 
himself towards the other parties, and partly 
occasioned the offences of which he has com- 
phiined. On the 8th of April, 1873, Mixner's 
soUdtors wrote to plaintiffs before answering 
submitting that there was no object in further 
litigation, that the Court had determined the 
construction of tMe deed January. 1872, and 
had provided for the delivery of lime on pay- 
ment, and the plaintiff could hardly expect 
to get a dissolution, and offering to consent 
to stay proceedings, leaving the injunction, 
dismissing the bill as to other defendants, 
leaving phuntiff and Mixner to abide 
their own costs. There were subsequent 
negotiations without prejudice, so that 
I do not know intermediate proposals. 
August 21, 1873, after answer, before evi- 
dence, plaintiff's solicitor wxote to Mixner 
proposing settlement, to continue the in- 
junction, with some variation, and stay pro- 
ceedings, defendant paying all costs. Mix- 
ner*s solicitors answered this August 22, 
offering to stay, without costs. The plaintiff 
has gone on, seeking all relief. On the 
whole, I am prepared to give plaintiff his 
costs of suit down to the order for injunc- 
tion March 18, and the costs of the motion 
for injunction against Blair and Mixner, to 
leave the parties except M'Namara to abide 
their own subsequent costs. Blair and Hall 
are partners, and joined in defence, and all the 
other defendants have made common cause 
with Blair as to the offences against the 
plaintiff, and in his assumption of dic- 
tator. M'Namara is sued as executor 
of Richard Kennan, an original partner, 
and never interfered in the disputes, 
but reasonably objects to a dissolution, t 



shall give him his costs against plain< 
tiff. Continue injunction March, 18, 1873, 
for five years from January 1, 1872, 
till further order. Order William Allison 
Blair and James Frederick Mixner to pay 
plaintiff his costs of suit down to that order, 
including the costs of the motion for injunc- 
tion. Order the plaintiff' to pay the de- 
fendant James M'Namara his costs of suit 
Kefer to Master to tax costs. Let parties re- 
spectively abide all other costs of suit and 
motion. Liberty to apply. 

Mr. Lawes and Mr. A'Bcckett appearedrf(»f 
icfendaots Blair and Hall. 

Solicitors: Braham for plaintiff; Gillott 
for defendants Blair and Hall; Malleson 
England and Stewart for Mixner. 



SITTINGS IN BANCO, HILABY T£B3f . 

Saturday, Nov. 22. 
{Before their Honours Mr. Justice Barry, 
Mr. Justice Williams, and Mr. Justice 
, Fellows.) 

* THE QUEEN V. yUSSEN, EXPABTE BABBEIT. 

Zitcal Gorernmcut Act^ No, 176, tec, 147 — 
Burden of proof U on relator to e$tablith 
pviaiiiiacie want of tjualijication of couh- 
cillor — Quaere whether the court would 
allow the relutor to impeach the ttatemcHt 
of rcipomlcut. 

Rule niai to oust JohnMussen from office 
as member of the Coburg District Road 
Board, on the ground that after his election 
he had parted with his qualification. 

Dr. Mackay and Mr. M'Farland in support 
of the rule ; Mr. Holroyd and Dr. Madden 
showed cause. 

The case for the relator, Thomas Barrett, 
was that Mussen had been rated for 19 acres 
of land and a house at £137 per year ; that 
he was elected on the 19th April last to a 
vacancy in the road board ; that in July ho 
allowed at the revision court the names of 12 
quarrymen to whom he had let part of his 
land to be put on the ratepayers' roll as 
qualified from their possession of that land ; 
and that the property that remained to him 
was thereby valued at a less annual value 
than £25 per annum. Against this state- 
ment, Mussen swore that his name appeared 
in the road board books as assessed for 19 
acres of land at £137, and also for a licence 
in another part of the district assessed at £13 ; 
that he had let six acres of the 19 acres 
of quarry land to 12 quarrymen, and that the 
yalae of this was £124 48. Deducting this 
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■nm from the £137 left him property still 
worth £12 16t., and adding this £12 ICs. to the 
£13, the value of the house, made a total of 
£25 16s., or more than the qualification re- 
quired by law. 

Mr. Justice Babrt.— This is an application 
to oust John Mussen from office as member 
of the Cohnrg Road Board. The relator 
makes a direct assertion in the eighth para- 
graph of his affidavit that the respondent 
had not the qualification required for the 
office. If that statement had remained nn- 
oontradicted the rule must have been made 
absolute, because the case of t)ie relator 
would have been established. Mussen, how- 
ever, in his answering affidavit, shows several 
inaccuracies in the affidavit of the relator, 
and denies the conclusion at which he has 
arrived. The first mistake in the relator's 
affidavit is in stating that the election took 
place on the 19th April, when it took place 
on the 19th June ; next, that he paid his 
rates on the 20th, and not on the 5th May 
It was contended that his statement 
should be received with distrust. Mussen 
states that he did not part with the 
whole of his property, and that the only 
alteration made in the nature of his quali- 
fication was, that of 19 acres of land, of 
which he had been originally in ixMtscssion, 
he parted with six acres and retained 13. 
The six acres were quarry land, and were 
given to the persons who occupied them, 
and who had thereby acquired the right of 
voting. The first question to be determined 
is on whom the onus of proof lies. We are 
of opinion that the relator must establish 
the case of want of qualification of the re- 
spondent before he can force him on the 
contrary to prove that he possesses the requi- 
site qualification. When the relator esta- 
blishes that, the burden of proof is then 
changed, and the councillor whose right to 
the office is impeached must prove affirma- 
tively that he does possess the qualification. 
The next question is whether we can derive 
from the affidavits sufficient to show that 
the respondent does possess the qualilica- 
tion, as the respondent denies the relator's 
statement that he has parted with the whole 
of his land. From the affidavits it would 
appear that 19 acres of the land in the pos- 
session of (the respondent were assessed at 
£137. The quantity he parted with to tlie 12 
persons was rated at £124 4s., leaving him 
stilly rated to the amount in value for £12 IGs. 
He further swears that, in addition to this, 
he is rated for £13 in respect to a house 
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which he occupies in another part of the 
district These two sums of £12 ICs. and 
£13 make a total of £25 16s., or more than 
fhs amount required by law. The relator does 
not impeach this statement, he has not ap- 
plied for leave to impeach it, and if he had 
it is donbtlnl whether the Court would have 
given him leave to do so. A question might 
have arisen, if the evidence had pointed to 
gndi an issue, whether the property that re- 
mained to the respondent was justly rated 
at £12 16s.. hut it is not necessaiy to decide 
thathere,inasmachas therelator undertook to 
establish that the respondent has parted with 
the whole of his qualification, and has failed. 
We accept the denials of the defendant as 
true, and accept also his undisputed estimate 
of the rateable value of the residue of the 
land in his p osse ssi on. Where axonflict of 
evidence occurs respecting the true mteable 
value of land constituting the qualification 
of a respondent, the Court will decide as in 
the case of the Queen v, Fotcer, exparte Irons, 
2 A. J.R. 107, where it was necessary to deter- 
mine which one of three valuations was to 
be accepted. No such inquiry is necessary 
here. The rule is discharged. 

Rule to oust from office discharged. 

Attorneys: Gillott for relator; Cirylls for 
respondent. 

ECROYD AND ANOTHER APPELLANTS, BENNETTO 

RESPONDEXT. 

Money had and received — Agreement by 
j)rcfent defendants to aceept smaller svm 
in satisfaction of a sum sued for in another 
action — On di»honour ofjflaintijrs cheque 
for smaller amount^ issue of ej'ccution and 
seizure of jflaintiJTs vwneys to whoh 
amount — No recovery. 

Appeal from Cpunty Court, Melbourne. 

Mr. Williams for appellant ; Mr. Fullerton 
for respondent. 

Bennetto sued Ecroyd and another as 
trustees of the estate of Sharp nnd Radden, 
to recover £15 Is. 8il., money paid to them by 
the Colonial Bank, under an attachment order 
of the Supreme Court. Tlie facts were that 
Bennetto owed the firm of Sharp and Radden 
a sum of over £15. The trustees of the 
estate sued him in the County Court, Mel. 
bourne, and the case was set down for trial 
on the 7th March, 1873. About a week pre- 
vious to that date, Bennetto called at the 
oAice of the trustees, and said that Shari> and 
Radden owed him money, and it was then 
agreed that he should pay £7 10s. as in full of 



299 




REPORTS.— Vou IV. 



all demands. lie gave a cheque for the 
amount. When he gave the cheque he had 
funds in the Colonial Bank to meet it ; but 
he subsequently drew other cheques which 
were presented before it, and the result was 
that there were not sufficient funds to pay 
the £7 10s. cheque. The tnistees, without 
any further notice to him (as Bennetto 
said), proceeded with the County Court 
action, and recovered a verdict for the 
full amount of their claim and costs. 
He was not present at the trial, 
as he considered that the matter had 
been settled by what occurred at the 
trustees' office. Execution was issued 
against him, but it was not satisfied, as his 
goods were claimed by another party under 
a bill of sale. It was then discovered that 
he had funds in the Colonial Bank, and a 
judge's order was obtained attaching £15 Is. 
8d. of it, and this sum the bank paid to the 
trustees. Bennetto sought to get it back, 
and Judge Pohlman gave him a verdict for 
£7 lis. Against this decision the trustees 
appealed. One of the defendants asserted 
that he told Bennetto in the beginning of 
March that if the £7 10s. cheque was not 
paid the action would be proceeded with, 
but Bennetto took no notice of the inti- 
mation. 
The CouBT wasof opinion that Bennettohad 

no cause of action, and therefore allowed the 
appeal, and directed a verdict for the de- 
fendants. 

Attorneys : Taylor and Manton for appel- 
lant ; £. H. Smith for respondent, 

THE QUEEN V. FANTOX, EXFARTE HEVDT. 

Landlord and Tenant Statvte 1864, No, 192, 
sect, 00, 01— HefvMl of justices to issue 
rvarrant after expiration of thirty days 
from adjwhcation that H should issue — 
Mandamus granted. 

Rule vkisi for a mandanws to compel the 
justices at Geelong to issue a warrant of 
ejectment in a police court proceeding by 
James Hendy against Clement Nash. 

Mr. Williams in support of the rule; Mr. 
Higinbotham showed cause. 

It appeared that some months ago Hendy 
summoped Nash to show cause why a war- 
rant of ejectment under section 90 of the 
Landlord and Tenant Statute should not be 
issued against him relative to some land at 
Geelong. The magistrates decided that the 
warrant should be issued, and Nash in- 
timated that he would give sureties and bring 
an action of trespass in accordance with the 



provisions of the statute. The statute re* 
quires the warrant to be enforced within 90 
days of its date. No attempt was made to 
take out the warrant till long after the expi- 
ration of 30 days from the date of the deci- 
sion of the magistrates, and Mr. Panton 
then refused to sign it This mandamusmm 
sought to compel him to issue it 

Mr. Higinbotham did not dispute that the 
warrant must be issued, but submitted that 
Nafih was entitled to his costs of having been 
brought to the Supreme Court 

The Court decided that Nash should get 
his costs if he were successful in the action of 
NasHi V. Hendy, about to be brought, but not 
othem'ise. 

Rule absolute for a mandamus ; the costs 
to be plaintiffs costs in the cause of Nash v, 
Hendy, 

Attorneys : Davics and Campbell (for W. 
and J. Higgins) for relator ; Hami'ood for re- 
spondents. 



Tuesday, Not. 23. 

RE HUGO a. BTROXO EX PARTE CAMPBELL. 

Transfer of Land Statute^ No, 301, sect. 127 
— Unauthorised 2fer sons prejMriny tranrfer 
of land for renrardy are guilty under the 
Act 11 Viet, No, 33, sect, 13, «/a eontemjtt 
of Court, 

Rule nisi calling on Hugo A. Strong to 
show cause why an attachment should not 
be issued against him for contempt of Court 
in that he, not being a barrister, attorney, or 
conveyancer, prepared a transfer of land 
under the Transfer of Land Statute for a 
person named Ellis, and for which he was 
paid. 

Mr. Higinbotham and Mr. Williams moved 
the rule absolute; Dr. Dobson and Mr 
M'Farland showed cause. 

The application was made under an Act 
passed in New South Wales in 18i7, 11 Vict, 
No. 33, to regulate the taxation of attorneys' 
bills of costs and the practice of convey- 
ancing, Section i:) was as follows :—" Every 
person who shall for, or in expectation of 
any fee, gain, or reward, directly or indirectly, 
draw or prepare any conveyance or other 
deed or instrument in writing in relation to 
real estate (other than and except barristers 
and attorneys and solicitors of the Supreme 
Court or certificated conveyancers as herein- 
after mentioned ; and other than and ex- 
cept persons solely employed to engross 
any deed, instrument, or other pro- 



300 



151 



AUSTRALIAN JURIST 



ceeding not drawn or prepared by them- 
•elves and for their own acconnt), respec- 
tively shall be deemed to be guUty of a 
contempt of the Supreme Court, and shall 
and may be punished accordingly for every 
such offence upon the application of any per- 
son complaining thereof." It appeared that 
some months ago Strong, who is a land and 
estate agent, sold, on behalf of the executors of 
one Snaith. hind at Footscray to W. J. Ellis. 
Strong agreed to prepare a transfer of land 
under the statute, and to charge (as he said) 
£3 Ss. for it. Ellis said the price was to be 
£6 6s. After the transfer had been par- 
tiaUy prepared Ellis went to Messrs. Davies 
and Campbell, solicitors, and instructed 
them to see that everything was right, and on 
their applying to Strong he refused to give 
np the documents unless he was paid £3 36. 
for what he had done. He was warned that 
for him to take money would be a contempt 
of the Court, but he persisted, and the money 
was paid to him. This application followed. 
Strong, in his affidavit, said that he was not 
aware that there was any law to prevent him 
preparing the transfer. 

Dr. DoBSON submitted that the act 11 Vic, 
No. 33, could not be enforced. It ^vas passed 
in 1847, before the separation of this colony 
from New South Wales, and empowered " the 
Supreme Court" to punish for the offence 
as for a contempt. The ** Supreme Court" 
mentioned in the Act was the Supreme Court 
of New South Wales, not of Victoria. The 
Supreme Court of Victoria derived its autho- 
rity to punish for contempts from the 15 
Vict, No. 10 ; and the only powers given by 
that Act were the common law powers of the 
superior Courts at Westminster to commit 
for contempt There was not a syllable in it 
about such a contempt as the present. He also 
maintained that the Transfer of Land Statute 
contemplated others than lawyers preparing 
such transfers. It introduced an altogether 
novel system of conveyancing, and the ob- 
ject of it was to get rid of legal advice al- 
together ; the object of it was to make land 
as easily transferable as goods. In point of 
fact dealings in land were now much more 
easily transacted than dealings in goods, for, 
as a department had been established to regu- 
late these transfers, if the officers of this 
dei)artment exercised proper vigilance no 
mistake could possibly occur in the transfers. 
It was their business to see that every trans- 
fer was right It was, therefore, uimecessary 
to employ a lawyer. 

DSCEMBEB 2, 1873. 



Mr. Justice Fellows.— That is not the 
point The question is whether anyone but 
a qualified person under the Act 11 Vict No. 
33 can preimre such an instrument and chaige 
for it 

Dr. DoBSOx said that as the Act clearly 

contemplated an agency of some kind, 
the owner of the land was not necessarily 
bound to prepare the conveyance himself. 
Owing to the existence of the Lands Titles 
examiners there could be no danger to the 
public. A defective title could not be re- 
gistered, and the assurance fund could not be 
touched. This land, it should also be remem- 
bered, was already registered under the Act. 
so that whatever danger arose from that had 
occurred before Strong interfered. There 
was a form prescribed by the Act to be filled 
up before any land was transferred, and any 
person could be licensed (sect 127) to sell 
those forms. It was a misnomer to call tliis 
transfer a conveyance ; it ^vos not an actual 
transfer, it only expressed a wish of the pro- 
prietor to transfer, but the commissioner of 
titles need not do it unless he liked. 

Mr. Justice Uauby.— The commissioner 
can only refuse to register it if a regular 
claim of title is not made out. 

Dr. Dousox submitted that even if it 
should be held that the re8ix>ndent was 
guilty of contempt, as it appeared that he had 
sinned in ignorance a reprimand would meet 
the justice of the case. 

Mr. IIiciXBOTiiAM, in reply, said that if the 
Act 11 Vic. No. 33 was not in force, no Act re- 
8i)ecting the officers of the Supreme Court 
before 15 Vict No. 10 was in force. 

Mr. Justice Fellows said that the Imperial 
act 13 and 14 Vict. c. 50, sect. 25 continued 
in Victoria all the old laws of New South 
Wales l)efore separation. 

Mr. IIiuiNBOTUAM said tliat, even apart 
from the Imperial act, it was plain that the 
11 Vict No. 33 was still in force, for the 15 
Vict No. 10 repealed other Acts, but did not 
mention this one, showing that it was in- 
tended to keep in force all those that were 
not rei)ealed. The next objection was, that 
this»-a transfer under tlie Lands Tiansfei 
Statute— did not come within the Act But 
the words of the Act were very large indeed— 
" Conveyance or other deed or instrument in 
writing relating to real estate. " This instru- 
ment did relate to real estate. 

Tlie Court stopped Mr. lliginbotham in 
his argument 

Mr. Justice Barry.— We believe the affi- 
davit of the respondent that he acted in 
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ifniorance of the law. Ilia statement may 
be accepted the more readily inasmuch as 
this Act was passed before the history of 
Victoria as a separate and independent 
colony commenced, and probably those per- 
sons who have come to the country since 
that period, as the respondent appears to 
have done, may not unjustly or im- 
properly be supposed to be innocently 
ignorant of the previous legislation of the 
parent colony. The respondent states tliat 
he acted in ignorance of the statute ; and 
while we are of opinion that it has not been 
repealed, we accept the respondent's assur- 
ance of his ignorance. There is no doubt of 
the soundness of the maxim that no person 
is to be allowed to shelter himself under the 
plea of ignorance of the law, but we think 
that the circumstances of this case are so 
exceptional that we are not infringing 
on tliat maxim if we accept the respondent's 
excuse. We are, moreover, of opinion 
that this transfer is included in the Act 11 
Vict, No. 33 ; and that the words " preparing 
or drawing any conveyance or other deed or 
instrument in writing relating to real 
estate" includes the preparation of this 
document The respondent has erred. Not 
wilfully and consciously, but he erred in a 
degi*ee which renders it necessary to main- 
tain the principles on which this Act \vqh 
framed. It was passed for the purpose of re- 
gulating the taxation of attorneys' bills of 
costs, and to prevent ignorant, unedu- 
cated persons, over whom the Court 
has no control, from deoluig with real 
estate and probably embarrassing the 
title. The Act was also intended to pre- 
vent excessive charges by those persons who 
ore allowed, under the protection and inims- 
diate jurisdiction of the Court, to do sncli 
work. The interest of the public, and not of 
individuals operating in this way, is to be 
the first care of the Court ; and it is abso- 
lutely necessary for the protection of the 
public not to allow unriualified and irrespon* 
sible persons the privilege of preparing those 
instruments. The alteration in the mode of 
the conveyance of real property and of pre- 
paring these instruments does not affect this 
principle— although the vigilance of the 
ofiicers of the department may prevent the 
ppssibility of any error occurring— that is not 
the question. It would only increase the 
laxity of practice if unqualified persons, not 
ofiicers of the Court, were allowed to condact 
this class of business, if they were to have 
the assurance that any blunder they might 



commit would be corrected in the office of 
Titles. It is not necessary, however, to 
punish this resiiondent severely. It is soffi* 
cient to vindicate the law, and to explain 
that this practice for the future will not be 
permitted ; it will be an intimation to persons 
who infringe the law that a similar excuse will 
not be received again. It is not necessary to 
make this rule absolute ; it is sufficient to 
direct the respondent to pay the costs of the 
rule. On these costs being paid, the rule 
will be discharged. The rule will be in the 
office until the costs ore taxed, and if the 
costs are not then paid, it will be made abso- 
lute. Respondent to pay the costs of the 
application ; on his doing so, the rule to be 
discharged. Failing payment of costs, the 
rule for an attachment to be made absolute. 
Attonicys : Taylor and Buckland for the 
nilc ; Hopkins for respondent. 



THE QUEEN V. o'DWVER, EX PABTE WILSOH. 

Sh'tfes statute 1SC9, Ab. 358, §eet$. 97, 98^ 
AominattoH of candidate far 4(ffiee efeoum* 
cilhr. Hot delivered to the retHming ofieer 
at the office of the council, U intalid-^Ob* 
jeetion not waived hif the relator proeeedinf 
ifi the election J ttfter protest, 
Itule Huti to oust John O'Dwyer from office 
as councillor of the Wallan Wallan riding 
of the Shire of Merriang. 

Mr. Billing and Dr. Dobson showed cause ; 
Mr. Higinbotham in support of the rule. 

Sec. 1)7 of the Shires Statute requires anj 
person desirous of nominating a candidate to 
deliver before 4 o'clock in the afternoon of 
the day next preceding the nomination daj 
at the ofiice aforesaid (the office of the shire 
council) to the returning officer or his depntf 
a nomination-paper in the prescribed form. 
At the annual election for the Wallan Wallan 
Hiding George Wilson, the relator, was duly 
nominated. O'Dwyer's nomination-paper 
was not delivered to the returning officer at 
the shire council office, but at the return- 
ing officer's private residence. The re- 
turning officer accepted the nomination- 
pai)er, and published notice that the 
l)olling would take place. Wilson pro- 
tested in form against any polling taking 
place, and claimed to be elected as the 
only person properly nominated. The re- 
turning ofiicer, however, disregarded his 
protest Wilson tlien exerted himself to 
bring voters to the poll ; he voted himself, 
and had a tent where the electors could 
obtain xefireshments. The poll resulted 
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O'Dwyer receiTing 160 votes to Wilson's 92, 
and the ictaming officer declared O'Dwyer 
elected. It was contended for Wilson that 
OS O'Dwyer's nomination-paper was not left 
with the returning officer at the shire coancil's 
office, 0*Dwyer was improperly elected. 

Mr. BiLLixo submitted that the infor. 
mality was a matter of no consequence, and 
did not aflfect the result of the polling. In 
such coses it had been held lx>th in ^this 
country and in England that the Court would 
not interfere. In re Lhyd^The Argn9, 17th 
September, 1867— where the returning officer 
omitted to sign some of the ballot papers, 
the Court refused to oust him from office. 
In Jteg. v. Ward, L.R., 8 Q. B. 210, where 
there wos a small irregularis in an election, 
the Queen's Bench would not interfere. 

Mr. Justice Fellows.— In those cases there 
was nothing in the statute to say that if the 
election was not held in the prescribed 
manner it would be invalid. 

Mr. Billing.— Neither is there here. 

Mr. Justice Fellows.— Oh yes there is. 
Sec 96 says, '* No person who shall not hare 
been nominated as sdForesaid shall be deemed 
to be a candidate at any election of council- 
lors." 

Mr. Billing then urged that the relator 
by TOting and by canvassing for votes had 
acquiesced in the irregularity, and could not 
now be heard to complain of it. 

Mr. Justice Fellows.— An irregularity, ac- 
quiescence in which disqualifies a relator 
from complaining, must be an irregularity 
common io both sides, and of which he took 
advantage. As, for instance, where an un- 
qualified person presided at the polling, if the 
relator acquiesced in it he would be just os 
much to blame as his opponent. 

Mr. Billing still contended that the rela- 
tor had acquiesced. He had gone to the 
polL He ought to have refused to canvass 
for votes, or to take any part in the election. 
Now, he availed himself first of his chance 
of success at the poUiiig, and afterwards 
came to the court. It was also submitted 
that the statute was not imperative in re- 
quiring the nomination paper to be deposited 
with the returning officer at the shire council 
office. It was quite sufficient if the nomi- 
nation-paper reached him fat the proper 
time. To hold a contrary opinion would be 
to reduce the statute to an absurdity, for if 
the paper were handed to the officer out- 
side the council office door it would be held 
informoL 

December S, 1873. 



Mr. Higikbotrax said that the statute- 
section 97— doselyconnected the time and the 
place when and where the nomination was 
to be delivered. If the one was essential to 
be observed, so was the ether ; and in Jfeg. 
V. Miller, ex parte Naeh, 1 A. J. R. 166, it 
was held that the time was essential, and 
that a nomination paper must be delivered 
before 4 o'clock on the day before the nomi- 
nation. If the law as to time was to be 
stHctly observed, so was the law as to 
place. Some importance was attached by the 
Legislature to the place of nomination. In 
the previous Act, No. 17C, the returning 
officer was allowed to fix the place for the 
delivery of nomination papers. Now, the 
place was specially fixed by the statute. 
This was not an unimportant irregularity, 
for, as bad been pointed out by the Bench, 
the statute, section W» expressly provided 
that no person not nominated as provided by 
the Act could be a candidate. Moreover, it 
was an irregularity that was not witliout a 
result, for if the returning officer had not re- 
ceived the nomination paper, Wilson could 
have claimed to be declared duly elected. 
There was no acquiescence on the part of the 
relator, he could not help himself. He pro- 
tested against the polling, but the returning 
officer paid no attention to the protest 

Mr. Justice Barbt.— This case is governed 
both by the Act and by previous decisions. 
The principle of the law which regulates the 
time when the nomination paper is to be 
lodged and the place at which it is to be 
lodged is the same. The law is very clear on 
the point, and we cannot do better than 
follow it as laid down by this Court in The 
Queen v. Miller. In that case a rule nisi to 
oust from office as councillor was grounded 
on the fact that the nomination-paper was 
not lodged before 4 o'clock on the day 
before the nomination. The object of the 
Act was to afford each voter an oppor- 
tunity of knowing who were the candidates 
for whom he was at liberty to vote. In like 
manner, with reference to the delivery of 
the notice at a particular place, that is re- 
quired for the same reason. If tlie service 
deposed to here be considered sufficient, the 
service may be made at a place so remote 
from the office that it may not be in the re- 
turning officer's power to return to the office 
in time, and to publish the notice as required 
by law. To depart from the protection of 
the statute would give rise to an amount of in- 
convenience which it would be impossible to 
control. 
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Rule abaointe to oi»tO*Dwyer from oiRce. 
Attorneys : Hcddervrick for relator ; 
M'Keaii and Wilson for respondent. 

Wednesday, Nov. 26. 

FIELD V. nOWLETT. 

Married MomaH*$ Property Aet, Ao. 384— 
AetioH of replevin againut warrled ftoman 
in pofWfiioH of separate property — llirr- 
rant of dittrenit itgncd hy her dattghter in 
herprnenec and htf her author if y, Irut not 
atteHed hrfore a jtittiec or attorney ^ itnder 
Landlord and Tenant Statftte 1864, Ao, 
192, ieet, IZ^yonwit refmed. 

Mr. DuiGAN moved for a rule nisi for a non- 
suit The action was one of replevin, and 
was brought againat a married woman. The 
Jury gave a verdict for the plaintiff ; but it 
was now contended, first, that such an 
action woidd not lie against a married 
woman, as it was not ezpready proved that 
she had separate property ; further, that there 
was no proof that the defendant had autho- 
rised the seizure of the plaintiff's goods. It 
was said that the defendant had put a dis- 
tress into Uie plaintiff's house and seized 
goods for nonpayment of rent. The defen- 
dant did not sign the warrant of distress. It 
was signed by her daughter in tlie defen- 
dant's name, and in her presence, and as was 
said 1^ her authority. It was urged for the 
defendant that the warrant was bad, and 
that she was not liable in this form of 
action ; tliat such a warrant to be of any 
avail should have been signed by the 
defendant before a Justice of the peace, asshe 
appeared to be unable to sign her own name. 
The Court oveimled both objections. The 
Married Woman's Property Statute, No. 384 
sect. 18, said tliat a hnslMind was not to be 
liable for the acts of his wife where she had 
separate property, but it did not say the wife 
was not to l)e liable for her own acts, and 
there was e\idence here that the defendant 
had seiMirate property. As to the second 
point, it was proved that the defendant had 
authorised her daughter to sign the warrant 
of distress. 

Rule for a nonsuit refused. 

Attorney : Morrison for the application. 



Tlie respondent, Thomas Miller, was sued 
by M. Dumont, a vigneron at Nunawading, 
for a trespass on the plaintiff's property. It 
was proved that the defendant had, with a 
pack of beagles, entered upon the plaintiiTs 
property in pursuit of a hare, but no actual 
damage had been done to the plaintiff. At 
the County Court a verdict was returned for 
the defendant, but it was submitted that this 
verdict was wrong, and that as the de- 
fendant was proved to have trespassed, the 
verdict should be for the plaintiff. 

The CouBT concurred with this view, and 
directed a verdict for the plaintiff, damages 
Is. 

Attorneys : Sicvewright for plaiotiil ; 
Miller for defendant. 



DUXOXT v. MILLER. 

Tre»pa$i'^n¥ntiny'-Nodamayed6ne'~There 

fnttitbea rerdiet for plaint iff frithnominal 

dawayef* 

Appeal from County Court, Melbourne. 

Mr. Taylor for appellant'; Mr. Quinlan for 
respondent. 



C0RN1HH v. ELLIOTT. 

Wine*, Jieer and Spirits Sale Statute \^^^ 
Ao. 227, iteeti, 45, m^Defendant liable for 
fnfferiny lienor toheioltl (ftithoni licence) 
thonyh he fr<i# ahuentf and there 9tas no 
prorfthat he anthorited the eale, ether than 
that a Itar ttatt fitted up and enpplied. 

Appeal from Petty Sessions, Iffaiyboroogh. 
The defendant was summoned under section 
45 of the Wines, Beer, and Spirits Sale 
Statute 1864, for suffering liquor, to wit ale, 
to be sold on his premises, he not having a 
licence under the statute. It was proved 
that the prosecutor, Cornish, obtained a glass 
of ale at the defendant's house from a young 
woman known as "Xellie;" that he paid 
for the drink. The defendant was not in the 
place at the time, nor was there any evidence 
that he was in the house on theday in question. 
It was proved, however, that the defendant's 
house was fitted up with a counter and 
shelves ; that on the shelves were botUes, 
and that in the window of the room was the 
word "bar." The police magistrate thought 
that there was no evidence that the defen- 
dant had "suffered" the sale to take place, 
as he was not present when the liquor was 
sold to the plaintiff, and there was no proof 
that he authorised or participated in the sale, 
lie therefore dismissed the case, and the 
prosecutor appealed. 

It was pointed out for the appellant that 
by section CG of the Wines, Deer, and Spirits 
Sale Statute, it was enacted that any person, 
not the holder of a licence, keeping up any 
sign, writing, painting, or other mark, on or 
near his house or premises, or having such 
house fitted up with a bar or other idaoe con* 
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taining bottles or casks, displayed so as to 
indace a reasonable belief that such house 
or premises is or are licensed for the sale of 
any liquor, or that liquor is sold or ser\'ed 
therein, shall be deemed primd facie evidence 
of the unlawful sale of liquor by such per- 
son. It was therefore urged that the evi- 
dence in this case amounted to proof of a 
tale sanctioned by the defendant, and that 
he was responsible for what occurred in liis 
house. 

Mr. M'Kinley for the appellant 

There was no appearance for the respon- 
dent 

The Court concurred with the view urged 
for the appellant, and allowed the appeal 
with costs. The case was therefore sent 
back to the justices with an intimation of the 
opinion of the Court that the evidence was 
sufficient to justify a conviction. 

Attorneys : Lindsay (for Warton) for the 
Appellant. 



AXDER^ON V. AHLSON. 

Police Ofeneen Stntntv 18C5, No, 265, tccts. 

3, 23 — Crueltif to Animah — Hnnting a 

tame dog with hoHnds, suficient to coHiti- 

tnte offenee. 

Appeal from Petty Sessions, Horsham. 

Mr. Chomley for appellant ; no appearance 
for respondent. 

The respondent ^Ir. Hector Wilson, was 
summoned by Constable Anderson for 
cruelly treating a kangaroo dog. It was 
proved that the dog was tame, that the de- 
fendant hunted it with a pack of hounds, 
that the hounds inflicted some injury betore 
they were beaten off. The justices dismissed 
the case; on the ground that the offence was 
one not contemplated by the statute. The 
complaint was made under section 23 of the 
Police Offences Statute, which provides a 
penalty for ill-treating "any animal." By 
section 3 animal was defined to mean ** every 
species of quadruiied, and every species of 
bird, whether in a natural or domestic state." 

Mr. Chomley submitted that it was clearly 
a case of cruelty to lay on a pock of hounds 
to hunt a tame dog. 

Mr. Justice Fellows said the Act would 
apply to all animals whether wild or tame— 
to hunting a kangaroo for instance. 

Mr. Chomley said he would not push his 
argument so far as that for it was lawful 
to kill a kangaroo, and it might be said that 
hunting it with dogs was as good a way of 

December 2, 1873. 
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killing it as any other way. But it could not 
be said that a proper way to kill a tame kan. 
garoo dog was to chase it with houhds. 

Mr. Justice Fellowh.— If that view is right 
you could not hunt a bag fox or a deer. 

Mr. Chomley admitted that to be the case. 
A wild animal while frei might be hunted, 
but it had first to be looked for, and when 
found it had to be chased before it was 
caught and killed. But where the animal 
was already in captivity, it was nothing but 
cruelty to liberate it solely for the purpose of 
chasing it and worrying it 

The Court held that the decision of the 
justices was wrong. The appeal was there- 
fore allowed, and the case remitted to the 
justices, with an intimation of the opinion of 
the Court that there was evidence to supix>rt 
the information. 

Attorney : Gumcr for appellant. 

BOND V. KELLY. 

Tre»pa99 — Entry binder contract to talte eer* 
tain amount oftimher — Action maintain- 
able where quantity greatly exceeded. 
Appeal from County Court, Dandenong. 
Mr. Molesworth for appellant ; no appear- 
ance for the respondent 

The plaintiff, Alexander Bond, sued 
Michael Kelly for trespass. There were two 
counts in the plaint one in the usual form 
for trespassing on plaintiflTs property and 
breaking bis fences and cutting down his 
timber ; the other count was on a special 
agreement by which Kelly was allowed 
to enter on Bond's land at Mulgrave and cut 
down sufficient timber to enable him to 
obtain 15 short and two long pieces of wood, 
and it was alleged that the defendant cut 
down 50 trees of the plaintiffs, and carried 
away the timber and converted it to his own 
use. It was proved for the plaintiff that in 
February last the defendant called at bis 
place and said that he wanted sufficient 
timber to obtain 15 short and two long pieces 
of wood for a culvert he was constructing. 
After the agreement was made, the defen- 
dant cut down GO trees of the plaintifTs, 
which were said to be more than was neces- 
sary to obtain the 15 short and the two 
long pieces. Some of the fence was 
also broken down, and the grass spoiled. 
The plaintiff remonstrated with the de- 
fendant about this, but the latter said that 
the culvert took more timber than he ex- 
pected. Plaintiff replied that he had nothing 
to do with the culvert , that his agreement 
was for 15 short and 2 long pieces of timber, 
and the defendant had no right to take any 
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more. The jndge nonsuited tbe plaintiff, on 
the ground that the plaint stated a trespass, 
whereas plaintiff proved that the defendant 
entered on the premises under an agreement, 
and could not show hut that the damage to 
the fencing was done in respect to the timber 
defendant might lawfully remove ; and as no 
particular timber was mentioned in the agree- 
ment for the short and the long pieces, the 
plaintiff could not show what timber the 
defendant had wrongfully taken away. It 
was urged, however, for the appellant, that 
when the defendant had obtained sufficient 
timber to enable him to get the short and the 
long pieces, he ought to have stopped, and 
that for any timber he cut beyond the quan- 
tity mentioned in the agreement he was 
guilty of trespass. 

The Ck>UBT agreed with this view, and 
allowed the appeal with costs. Any costs 
paid by the plaintiff to the defendant 
for the County Court proceedings to be re- 
funded. No costs of the County Court pro- 
ceedings allowed. The case to be tried before 
a judge of the Supreme Court at next sit- 
tings. 

Attorney : Morrison for appellant. 



CADDEN V. OSBORXE. 

BoroH(fh» SfatHtc 18C0, Ao, :150, sect, 3G0, 
— ScU'tHff cattle cUcwIicrc than in market or 
Vcented premisci — Defendant liable for 
seUing on private jfrojfcrttf not belonging 
himself. 

Appeal from Petty Sessions, BaUarat. 
Mr. Higinbotham for appellant ; no appear- 
ance for respondent 

Simon Cadden, the market inspector for 
BaUarat, summoned William Osborne for 
that the defendant not being a licensed 
hawker he sold a horse within the dty of 
BaUarat at a place other than his dwelUng- 
place, shop, or place of business, or private 
property, and other than market, or yards, 
or premises licensed 1^ the council of the 
dty of BaUarat under the statute. The 
magistrates dismissed the complaint, and the 
complainant appealed. The case stated that 
it was proved that the defendant had a horse 
for sale in Messrs. Egglestone*s licensed 
yards in Doveton-street, in the dty of 
BaUarat ; that at the request of an intending 
buyer the horse was taken from these yards 
for the purpose of trial, and subsequently 
driven to the yard of the BuU and Mouth 
Hotel, owned by one HaU, in Doveton-street, 



where the bargain was completed, and the 
horse sold by the defendant This yard was 
not Ucensed under a market bye-law, and 
was not defendant's private property, but 
that of HalL It was urged for the de- 
fendant that the yard in which the horse 
was sold came within the meaning of the 
words "any private property,'* 33 Vict No. 359, 
sec 360, and that these words could not be 
restricted to his own private property, in 
which view the police magistrate concurred, 
and dismissed the complaint 

The section on which the prosecution was 
founded was as follows :— "After the market 
is opened for public use, every person other 
than a licensed hawker who shaU seU, offer, or 
expose for sale in any pUce within the Umits 
of the borough except in his own dwelUng- 
place, shop, place of business, or any private 
property, or except in the market, or in 
yards or premises licensed by the council 
under a market bye-law under this act, any 
articles or any cattle in respect of which 
tolls are authorised to be taken, shaU be 
Uable to a penalty not exceeding 40s." It was 
urged by Mr. Higinbotham that no person 
could sell except on his own private pro- 
perty. Of course a man could do what be 
Uked on his own property, but he could not 
sell on the property of another without being 
liable to the penalty imposed by the statute. 
The defendant ought to have sent the 
animal to the horse market for sale. If the 
view of the magistrates was right, any man 
could establish a market on his own pro- 
perty without the assent or Ucence of the 
coundl. 

The CouBT allowed the appeal, and re- 
mitted the case to the justices, with the 
opinion that there was evidence to sustain 
a conviction. 

Attorucy : Farmer (for Cuthbcrt) for ap- 
pellant. 



THE QUEEN V. X'DOUGALL, SXPARTE DIKOSDALB. 

JJorovghs Statute 18()0, J\o, ^5d^ Order nisi 
for ouster of councillor, di4eharged for not 
fpeei/ging grounds of objection to' election 
— Amendment not alloteed. 

Order nisi calling on Mr. D. M'DougaU to 
show cause why he should not be ousted 
from office as councillor of the dty of 
Sandhurst 

Air. Martley and Mr. Wrixon in support of 
the rule ; Mr. Higinbotham, Mr. Casey, and 
Mr. Williams showed cause. 
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Before the merits were entered upon, the 
Court pointevi out tliat the order tmi did not 
Btate the grounds on which Mr. M'DougaH's 
election was objected to. It merely stated 
the ground as being that he was unduly 
elected. In Jfe*/, v. Thomas^ 8 Ad. k Kllis 
183, it was held that the grounds of dis- 
qualification should be fully stated, and this 
was followed in this colony in e^iparte Lt/nch, 
1 W. k W.. L. 117. 

Mr. Wbixox applied for leave to amend the 
rule. 

The CouiiT, however, did not think it was 
a case which warranted any amendment, and 
therefore discharged the rule with costs. 

Attorneys : Cox (for Wrixon) for relator ; 
Oldham (for Brown aud £lliJ!>ou) fur respon- 
dent. 



THE QUKEN V. POHLMAX, EXPAUTE THOMSOX. 

Certiorari — Lmerycnctj rlan$c — Supreme 
Cavrt Act, 15 Vhf, Ait 10, sid. lO^Ordcr 

nisi granted in vacation tnust not be ret urn- 

able in Term^Aftvr disi-htirQc of rulcj 

prohibition way br applied for. 

Order imi for a certiorari to compel the 
judge of the County Court, Melbourne, to 
send up an order he had made in the suit of 
Panther r. Thomson, with the view of having 
it quashed. 

Dr. Dobson in support of the nile ; Mr. 
Quinlan showed cause. 

A preliminary objection was taken that 
on order nisi for a certiorari could not be 
granted in vacation returnable in terra, and 
that the order should have been absolute in 
the first instance. It was so held in Queen 
V. M'Inttfrc, 4 W. W. and A*B., L. 42. 

Dr. DoBsox admitted the force of the 
objection, but asked leave to abandon this 
rule, and apply for a prohibition. 

The Court intimated that an application for 
a prohibition would be entertained if made on 
proper materials ; in the meantime this order 
was discharged. If Thomson took no further 
steps there would be no costs of this rule ; if 
he applied for a prohibition he must ixiy the 
costs of this rule. 

Attorneys : Withers for relator ; Prcndcr- 
gast for rcsix>n(lcut. 



COURT OF MIXES. 

Wednesday, Nov. 20. 

(Before his Honour Air. Justice Molesworth, 

Chief Judge.) 

LENNOX v. GOLDEN FLEECE AND HEALES UNITED 



December 2^ 1873. 



gl'AliTZ-M INI XO tOJIP AX V. 

Minintj Statute Awendwcnt Act,'yo. 440. 
iH'ct, 23 — Rule to judye of court of Minen to 
state casCf yranted as to questions whether 
burden of proof as to defendants* jtossetmon 
of miners' riyht, was on comjflfiinant or 
defendant f and a ho whether termination 
of defendants miners'' right, terminated 
their interest in the mining claim \ but not 
on question not raised at the hearing — Com- 
plainant having acquired , as a former 
director of defendant company, information 
as to titcjtcriod when its miners' right would 
terminate, not estopped from instituting suit 
to obtain possession of its mining claim. 
Rule nisi to compel Judge Dunne, of the 
Sandhurst Court of Mines, to state a Bi)ecial 
cose for the Chief Court of Mines. 

Mr. Martley, on behalf of the appellant 
(the complainant Lennox), moved the rule 
absolute ; Mr. Trench, Mr. Webb, and Mr. 
M'Farland, on behalf of the respondents 
(the defendant company), showed cause. 

In the affidavits it was stated that in 
June, 1872, the api)ellant, Lennox, took up 
the land in dispute on behalf of the resix>n- 
dent company, of which company, being 
qualified as a shareholder, he became a 
director. In December, 1872, he was re- 
moved from the directory, and he at once 
sold his shares and ceased to have any 
interest in the company. The ground 
of the company was held by a con- 
solidated miners' right for one year, com- 
mencing on January 26, 1872. The ap- 
pellant discovered that this miners' right 
had expired, and had not been renewed. 
Having waited a month from the 2Gth 
January— the period allowed for renewal— 
and the miners' right not having been 
renewed within such month, the appellant, 
on 26th February, applied to the warden at 
Sandhurst to be put in possession of the 
land, on the ground that the company were 
unlawful possessors thereof, not holding a 
miners' right in force at that date. 
The warden decided in favour of the 
company, wliich decision Lennox api)ealed 
against to Judge Dunne, of the Court of 
Mines at Sandhurst. On the hearing of the 
appeal, the appellant admitted that he had 
as a director of the company acriuired his 
knowledge as to the company's miners' right, 
but he also stated that he had no interest of 
any kind in the company at the time he com- 
menced proceedings in the warden's court 
No ix)int, however, was raised during the 
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hearing of the cose as to the appellant's inca- 
pacity to sue in consequence of the means by 
which he acriuired his knowledge. But the 
judge, in the course of giving his deci- 
sion on the appeal from the warden, 
said.—'* If this company had no miners' right, 
and he (appellant) had that knowledge as a 
director, he was responsible for the omission, 
and cannot now tnni round and avail himself 
of not only his own wrong, but of an act of 
turpitude unequalled in any case of this 
character that has come under my know- 
ledge." On that and other grounds. Judge 
Dunne refused to reserve any case on the 
points of law which had arisen at the trial. 
The present rule nisi was granted calling on 
the defendants and the judge below to show 
cause why the said judge should not reser\'e 
the following three questions for the opinion 
of the Chief Judge of the Court of Mines :— 
1. Whether, assuming that the defendants' 
want of a miners' right at the commenoemen 
of the suit between the complainant and de- 
fendants, in the warden's court, would have 
been a fatiU defect in the defendants' title 
to the claim of which the complainant sought 
to be put into possession, the onus probandi 
of proving the defendants' want of a miners 
right at that time lay on the complainant, 
or whether the defendants should have shown 
that the company held a miners' right then 
in force. 2. Whether the termination before 
the commencement of the said suit of 
the miners' right under which the 
defendants previously held the same chiim, 
such miners' right not having been renewed 
up to tliat time, terminated the defendants' 
interest in the said claim. 3. >\liether. if 
the complainant acquired knowledge of the 
defendants' want of a miners' right while a 
director of the company, that fact precluded 
liim from instituting the said suit It was 
now conceded, on behalf of the respondents, 
that the rule should be made absolute as to 
the first and second points which were 
raised during the trial, and the arguments, 
therefore, were confined to the third point. 

His HoxouR said the rule must be made 
absolute to reserve a case on the first two 
points. As to the third point, he expressed 
an opinion that the appellant was not 
estopped by his position as a director from 
enjoying the same privileges as the rest of 
the public had. But with regard to ^his 
point, wluch had not arisen during the trial, 
and which the judge below had not been 
asked to reserve, he could make no order. 
If, however, a judge decided a case on points 



of law which did not arise at the hearing, 
proceedings might be taken with a view to 
setting such jjadgment aside. The rule was 
mode absolute as to the first and second 
points, without costs. 

Solicitors : Hitchius for complainant : 
Hornby for defendants. 

SUPREME COURT. 

SITTINGS IN BANCO.— HILARY TSBV. 

TiiURsoAT, Nov. 27. 

(Before their Honours Mr. Justice Bany, Mr. 

Justice Williams, and Mr. Justice Fellows.) 

THE QUKEN V. PRENDERGA8T. 

Cnmiual Law and Practice Statute 1864, A"b. 
233, sect. 389— Pfc« of autrefois acquit— 
Special eate cannot he cntcrta'tHedh^ Qmrt 
ttntilthcrehe a conviction— Tke trial skonld 
proceed as on a plea of not guilt jf. 
Sec previous proceedings, ante, p. 79. 
Mr. Garnett for the Cro^vn ; Mr. MolesworCh 

for the prii$oner. 
The Court gave judgment on a special 

case reser\'edbyMr. Justice Fellowa in this 

suit:— 

Mr. Justice Barry.— Tlie prisoner was in- 
formed against for arson, and pleaded 
aiitr^ois acquit^ upon which plea the ver- 
dict was entered for the Crown. On such 
a finding the general practice is to proceed 
with the trial on the plea of not guilty, but 
in the present instance that practice seems not 
to have been followed ; and the prisoner there- 
fore has not been convicted. A question of 
law was reserved at tlie trial, whether on the 
evidence the verdict should have been 
entered for the Crown or the prisoner, but aa 
the Criminal Law and Practice Statute sec 
389 authorises that course " on the trial of 
any person convicted of an indictaUe offence," 
this Court has no jurisdiction to 'deal with 
the matter. The case can be restated if and 
when the prisoner shall have been convicted ; 
and OS the record will then be in a different 
shape and stage, it will probably be deemed 
expedient to embody in the case a copy of 
the special plea. At present we can give no 
decision whatever. 

Attorneys : Gumer for the Crown ; Cress- 
well for the prisoner. 



DUNLOP V. THE LONDON CH.VBTfiEEO BANIt. 

Money deyosited with Bank on condition qf 
not beiHff witMrawn except onprodnction 
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tf depatit reeeipt^Zoit rf recetj4^Pr&- 
duetiau of receipt not a eonditioH prece- 
dent to depositor's right to recover, 

Mr. Higinbotbam had applied in this case 
for a mle nUi for a nonanit or to enter a 
verdict for the defendants. 

The Court gave jndgment 

ICr. JoBtioe Barrt.— In this case an appli- 
cation was made for a mle nisi to enter a 
noisnit or a verdict for the defendants. 
The action was brought to recover a sum of 
money deposited by the plaintiff with the 
defendants. At the time of the deposit each 
party signed a separate document bearing 
the same date. That signed by the plaintiff 
was to the following effect :~" Paid into 
the London Chartered Bank of Australia the 
snm of three hundred pounds, to be deposited 
for a period of call, for which I have received 
a deposit receipt ; and I agree that, in con- 
sideration of the bank taking chaif^e of the 
amount, it shall not be withdrawn except on 
giving up this receipt, and that the possession 
of some by the bank shall be conclusive 
evidence of my having, or some person on 
my behalf having, received the amount 
expressed therein.'* Tlie document signed 
for the defendants was in these words :— 
"(Not transferable). London Chartered 
Bank of Australia. Received from No. 
120 the sum of three hundred pounds 
sterling, to be accounted for on demand.*' 
At the trial it was left to the jury to say 
whether the bargain was that the money 
should not be payable to the plaintiff, except 
on condition of her giving up the deposit re- 
ceipt, or was it to be payable merely on her 
asking for it. We think that the cose was 
put too favourably for the defendants, and 
that if the verdict hod been in their favour 
the plaintiff would have had just cause to 
complain of a misdirection. In Weedon v. 
Woodbridge, 13 Q.B., 475, Maule, J., says:— 
" It may happen where an agreement is by 
w<Hrd of mouth that one witness heard one 
part of it and no more, and another witness 
heard the rest ; in such a cose you prove the 
one agreement by the joint testimony of the 
two witnesses, and it is exactly the same 
when one written contract is contained in 
two pieces of paper," and Parke, B., refers 
to Webb V. Salmon, where the Court of Kx> 
chequer Chamber intimated an opinion that 
an instrument which on its face was a pro- 
miisory note payable on demand, might be 
shown not to be a promissory note by proof 

Decimber 2, 1873. 



tff a contemporaneous writing on a separate 
paper forming part of the transaction, by 
which the amount was to be paid, not "on 
dsmand/' but on an alternative uncertain 
fvsnt. The two documents in the present 
ease must therefore be read together, and 
■o reading them the question is, whether the 
pfoduction of the deposit-receipt is a con- 
dition precedent, without the performance 
Is which the plaintiff cannot sue. It 
of quite dear that no precise technical 
words are required to make a stipula- 
tion a condition precedent. The merits, 
therefore, of the question must depend on 
the nature of the contract and the acts to be 
performed by the contracting parties. {Ho- 
(ham v,EaHlndia Company, IT. KGiTi), If 
the plaintiff were to withdraw the amount 
without producing the receipt she would 
clearly commit a breach of her contract^ and 
the bank would be entitled to recover any 
damages which that breach might occasion 
to them. It is difficult to see how those 
damages could be more than nominal ; but 
even if substantial damages were re- 
coverable, they might clearly be for 
less than the sum deposited. Why, 
then, for this breach of contract, should 
they keep the full amount of the deposit? 
Zhd-e of St. Albans r. Shore, 1 IL Bl., 279. In 
£llen V. Topp, C Ex., 441, "the rule," sa)-s 
Pollock, C.B., "is, that when a covenant 
goes to part of the consideration on both 
sides, that is, forms a part of the consideni- 
tion on the plaintiff*s side for the defendant's 
covenant on the other, and a breach of such 
covenant may be imid for in damages, and 
the whole of the remaining consideration has 
been had by the defendant, the covenant is 
independent, and the performance of it is 
not a condition precedent" The plaintiff 
here had to do two things— deposit the money 
and give up the receipt The latter act was 
only a part of the consideration on the plain- 
tiff's side, for the defendant*^ promise to re- 
turn the money, and the plaintiff's failure to 
perform it may be ]xiid for in damages. 
Simpson v, Cripj^en, L.R., 8 Q. B., 14. We 
are therefore of opinion that the giving up 
the receipt is not a condition precedent. It 
was urged, however, on behalf of the bank 
that the action would not lie, because they 
might ixMsibly pay the holder of the receipt ; 
and the Conjfans Stone Company r. Parker, 
LAI,, 3 C. P. 1, was cited in support of that 
view. The distinction between that case 
and the present is, that in the former there 
might he a legal liability to pay another 
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person ; bat in this cam there cannot If 
the bonk were hereafter to pay the holder it 
would be their own fault, for they could 
not be compelled to do so. The whole 
difficulty has arisen from an attempt 
—which must be necessarily unsuccess- 
ful—to make the dei^osit receipt at once 
"transferable" and "not transferable.'* 
If, as would seem to be the inference from 
tlie latter part of the memorandum, the bank 
desire that payment to the holder shall lie a 
discharge, they want in effect to treat this 
contract, which is unquestionably not trans- 
ferable at law, as if it were a promissory-note 
payable to bearer. They do not pretend that 
they liave paid any other person (Colonial 
Bavik V Al'Conlry, 1 A. J. K. 91), nor is there 
any doubt as to the plainUfT s identity. The 
rule is therefore refused. 

Attorneys : Hoddcrwick (for Notcntt) for 
plaintiff ; Dennett and Attenborough ^or 
defendants. 

IN THE ABBITRATION OF HANCOCK AND WOOL* 

COTT. 

ArbitnttioH-^Enlarffement hj/JHtf^e of time 

for Ofcardf not made rvle of Cimrt — An'ttrd 

not eirforceahle bff attachment. 

This was a rule nisi for an attachment 
against Woolcott for non-payment of money 
under an award. 

Mr. Holroyd and Dr. Dobson showed cause ; 
Mr. Higinbotham and Mr. Williams moved 
the rule absolute. 

An objection was taken that the formalities 
in making the submission to arbitration a 
rule of court had not been complied with. 
The submission to arbitration provided for 
the award to be made on 20th December, 

1871. The time was enlarged to 20th June, 

1872, and within that time the award was 
made. On the 17th September, 1872, the 
Court sent back the award to the arbitrator 
for reconsideration on one point, and en- 
larged for two months the time for making 
the award. These two months expired on 
17th November, 1872. On the 8th November 
the Chief Justice in chambers enlaiged the 
time till 17th December. On the 14th De- 
cember the award was made which it was 
now sought to enforce. All the enlarge- 
ments except that of the Stli November had 
been made rules of court, but the order of 
the Chief Justice was not made a rule of 
court It was therefore submitted that no 
attachment could issue on the award, and that 
Mr. Hancock must be left to his remedy to 
sue on the award. 



The Court concurred with the objection 
and dischaiged the rule, but ^nthout costs. 
Attorney : Kidstou for rule. 

THE Ql'EEN V. MICHAEL M'CARTHV. 

twh Kttitule 18C4, No, 219, *eet. 27— 
IlnbcnH Cori^us Act, ',\\ Car, lJ,y cap, 2, 
*ect, 9 — ScHtrMceof isajfrhoutMCHt at Port* 
land gaol teith hard lalwur — PrixoMcr may 
be rvmorvd to prttal entahUtthmettt at Pen* 
tridffr hy nrarraHtor order of the OorrrHor 
which need not Ijc uddretnted to any perton 
in jtart'irnlttr, need not ffc nnder teal, and 
i$ md to l*e con *t rued like a tear rant of 
eomntitment — Colonial Act* way repeal 
Imjfcrial A rtx ajtplicahle to whole Ifritifk 
dtmtinionjt, hnt not Imperial Acts' which 
tahe effect in the colony only. 

This was a return to avnriiof habceuccrpHu, 
by which Mr. Duncan, the insiiector-general 
of peiud establishments, was directed to 
bring up the body of Michael McCarthy, a 
prisoner at Pentridge, and show by what 
authority tlie prisoner was detained at 
Pentridge. The return set out that McCarthy 
was committed to gaol at Portland gaol, 
under and by virtue of a sentence of the 
Ilamilton General Sessions, held at 
Hamilton on the 9th September, 1873, duly 
pronounced in oiien court, in the presence of 
the said M*Carthy, for a felony committed at 
Coleraine, within the Ilamilton G.eneral Ses- 
sions district, namely, wounding with intent 
to do grievous liodily harm, whereby the said 
M*Carthy had l.ieen by the Court and 
jury duly empanelled, tried, and convicted, 
which sentence was that M'Cartliy should 
be imprisoned at tlie Portland gaol and kept 
to hard laliour for two years. And it was 
further certified that the said Court of 
General Sessions was at the time of the com- 
mission of the offence and the passing of the 
sentence, a court of competent jurisr,iction 
to try and punish the offence, and to pass 
the sentence. The return then went on to 
allege that after the passing of the sentence 
M'Cartliy was detained by a gaoler (Mr. 
Duncan's deputy) for the purpose of having 
the sentence carried out ; that McCarthy 
was removed to the Portland gaol, being 
a gaol proclaimed under the statute; 
that he was subsequently removed to the 
i^aol at Pentridge under a warrant from the 
Governor, Sir G. F. Bowen, which warrant 
vras set out at lengtlu 

Mr. O'Loghlen, Mr. a A. Smyth, Mr. Hood, 
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•nd Mr. MDongall appMnd for the pri- 
■oii«r ; Mr. H. P. Walker for the Crown. 

Mr. CIiOOBUN tabmitted that the priaoner 
was entitled to his diacfaarge. The warrant 
of the Oovemor waa not aufllcient to justify 
the prisoner's removal from one gaol to 
another. The Habeas Corpus Act, 31 Chas. 
IL cap. %*toctO"lfanyperBon;orpenK>nssab- 
Jectof this realm shall be committed to any 
prison or in custody of any officer or officers 
whatsoever for any criminal or supposed 
criminal matter, that the said person 
shall not be removed from the said 
prison and custody into the custody of 
any other officer or officers unless it be by 
habeoi corpus or some other legal writ,*' kc 
The warrant of the Oovemor was not a writ 

01 habeoi corpus or any "other legal 
writ" 

Mr. Justice FELLows.~The warrant of the 
Oovemor is issued under a local Act— the 
Oaols Statute. That statute was inconsistent 
with the Habeas Corpus Act, and therefore 
repealed it 

Mr. O'LooHLEsr.— That is Just the point 
We contend that the local statute is repug- 
nant to the English Act and ia therefore 
void. 

Mr. Justice Fellowsl— The Habeas Corpus 
Act was passed long before this colony was 
thought of. 

Mr. O'LoGHLEX.— But it extends to this 
colony. 

Mr. Justice Fellows.— Not at all. It was 
brought here by settlement 

Mr. O'LoGHLEN.— The Act to remove doubts 
as to the validity of colonial laws 28 and 29 
Via, cap. 63 (an Imperial act), enacts in sec. 

2 that any colonial law which is, or shall be 
in any lespect repugnant to the provisions 
of any act of Parliament extending to the 
colony to which such may relate, shall be 
read subject to such act, and shall, to the 
extent of such repugnancy, but not otherwise, 
be and remain absolutely, void and inopera- 
tive. The Habeas Corpus Act was made appli- 
able to the colonies as well as to England, and 
the colonial Legislature had no more power 
to alter it than it had to alter the Merchant 
Shipping Act 

Mr. Justice Fellows.— Then every other 
law that we brought here can't be altered. 
We can't alter the Statute of Frauds. 

Mr. O'LoGHLSX.— The Statute of Frauds 
is not made applicable to the colonies ; the 
Habeas Coipus Act is. Till 1825 no prisoner 
could be removed from one gaol in England 
DSCEMBER 2, 1878 



to another ; and in that year an Act was 
passed to enable the King, by warrant under 
his sign«manual, to direct the removal. 
Here we liad a colonial law which purported 
to anthoriss the Oovemor to direct the re- 
moval by warrant under his hand and seal 
But this Act was, for thelreasons he sub- 
mitted, repugnant to the Habeas Corpus 
Act He also submitted that the Governor's 
wsrrant was not a " writ" within the mean- 
ing of the Habeas Corpus Act. He further 
contended that even if, under the Oaols 
Statute, the Oovemor could issue hie warrant 
diiecting the removal of a prisoner from one 
gaol to another, this particular warrant was 
bad. It was addressed, " To all to whom 
these presents shall come." It ought to have 
been addressed to some particular person— 
to the gaoler at Portland and the gaderat 

Psntridgs. 

Mr. Justice ISarry.— Is not the person who 
holds Uie prisoner included in the words, 
"To all to whom these presents shall 
come"? 

Mr. O'LooHLSX submitted that he was not, 
and that an "open" warrant of this sort was 
UlegaL It was so laid down in 2 Coke's In- 
stitutes, 53; and a warrant to deliver to 
"anyone" was held bad, i?. v. J load, 1 
Moody, Crown Cases, 281. He further sub- 
mitted that the sentence of imprisonment at 
the gaol at Portland was bad. It did not 
appear where the Portland gaol was. There 
was a Portland prison in England, and there 
was a Portland in America. 

Mr. Justice Barry.— Why are we to assume 
that the sentence refers to any other Port- 
land than the Portland in the colony. 

Mr. O'LoGHLEX said the Court ought not 
to assume anything either way. 

Mr. Justice Barry.— We must have judicial 
cognisance of all the gaols in the country. It 
is an every day practice to sentence to im- 
prisonment in a particular gaoL 

Mr. OXoGHLEN further maintained that the 
Governor had no power to direct the removal 
of the prisoner from a gaol to the penal 
establishment at Pentridge ; that this direc- 
tion that the prisoner should be " kept and 
worked on the public works for the residue 
of his sentence or until removed by legal 
authority " ^vas also bad. Also that the war- 
rant was not sealed ; and, lastly, that it did 
not state that Hamilton General Sessions was 
a court of competent jurisdiction to try the of- 
fence. The authoritieshe quoted were, as to the 
warrant being sealed, 2 Williams's Saunders 
(Ed. 1871), 703 ; Tomlin'sLaw Dictionary ; as to 
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the warrant stating that the sentence was by a 
competent court, Reg, v. Downey, 2 Q.B., 781 ; 
Oosaett V, Hoicard, 10 Q.Ii. 452; Doyle v. 
Falconer, L.R. 1 P.C.C., 330. Mr. Hood and 
Mr. M'Dougall followed on ilie same bide 
Mr. Walker was not called on. 

Mr. Justice Barry said,— The first ob- 
jection to the return is, that the Governor 
has no power to cause the removal of a 
prisoner from one gaol to another ; that the 
27th section of the Gaols Statute, 18G4, from 
which the authority is assumed, is repugnant 
to^the Htiheaa Corpus Act. This is the first 
time that the i)ower of the Legislature of the 
colony to repeal any portion of an Imperial 
statute, so far as its operation relates to the 
area oif the colony, has been questioned. 
There is a marked difference between Im- 
perial acts, which extend to dependencies of 
the Crown, being brought into them, together 
with common law rights, by persons who 
become inhabitants of a colony, and Imperial 
acts which take effect in the colonies only, 
and have no operation in the parent state. 
The latter cannot be altered by the colonial 
Legislature unless special power be contained 
in the Act authorising such alteration. Thus 
the statute relating to the punishment of 
offences in the colonies in relation to coin, 
16 and 17 Vict, cap. 48, contains a section 
(4) which gives power to colonial Legislatures 
to vary its provisions. The 12 and 13 Vict., 
cap. (H>, with many others of the same 
description, have no similar clause. Conse- 
quently they are out of the reach of, and 
cannot be touched by, colonial legislation. 
But the Habeas Corpus Act is in a totally 
different position. It applies to the British 
possessions in all ports of the world 
and may be altered, suspended, or re- 
pealed in any of its provisions by any 
Legislature, in any one colony— as the Sta- 
tute of Gloucester, which provides for 
costs between litigants in civil actions may 
be altered or repealed at discretion— as far 
as regards the effect and operation of 
such Imperial statute within the area 
of colonial legislation. The Statute of 
Gaols 1804, 27 Vict. No. 219, was passed 
by both Houses of the Legislature of Vic- 
toria ; it was assented to by Her Majesty ; 
it was not, as contended, ultra vlrea. That 
objection, therefore, fails. By section 27 of 
the act it is enacted as follows :—" The 
Governor may, by warrant under his hand, 
from time to time, when and as he may 
deem necessary, direct the removal from any 
gaol or hulk of any prisoner confined therein 



to any other gaol or hulk within Victoria ; 
and upon every such removal every such 
offender shall bo subject to be kept at such 
gaol or hulk for the residue of his Sentence, 
or until removed by legal authority." 
Several objections were taken to the 
warrant directing tlie removal of the 
prisoner from Portland to Pentridgethat^ 
the warrant is addressed " to all to whom 
these presents shall come," and not to any 
individual named, who is charged with the 
execution thereof ; that it does not show the 
authority of the governor, or that Portland 
and Pentridge are or that either is in Vic- 
toria ; the authority, if it exists, is to re. 
move only from a gaol or a hulk to a gaol or 
a hulk, not from either to a penal establish- 
ment ; that there is no authority to alter the 
sentence and to direct that the prisoner be 
kept to hard labour on public works ; that 
the warrant should state the offence or 
conviction by a court of competent jurisdic- 
tion, and sentence ; tliat the warrant is not 
under seaL Now, all these, which partake 
much of the nature of special demurrers, 
are founded on the erroneous supposition 
that the warrant required by the statute 
was a warrant under hand and seal, of the 
nature of and to be construed as a warrant 
of commitment is. Had the words of the 
English act 5 and WlUiam IV., cap. 38, 
sec. 11, which styles the instrument an 
" order," been employed, no difllculty could 
have arisen. However, it seemft to us suifi- 
biently clear that an instrument of the same 
nature as that named in the English statute 
is that in contemplation, and that may be a 
simple order, and not necessarily or at all a 
warrant under seaL The instrument used 
for a similar purpose in Brennan^s ease, 10 
Q.B. 492, was in these words :— " Whitehall, 
March 20, 1847. Sir,— I am to desire and do 
hereby authorise yon to receive into Millbank 
Prison the prisoners named in the margin, 
who will be sent to you from the 
gaol at Jersey." There is no statement 
in this document that the prisoner 
liad been tried by a court of com- 
petent jurisdiction for an offence com- 
mitted within the jurisdiction of the court, or 
of the nature or duration of the sentence ; and 
it does not show what is to happen when the 
prisoner is ren^dved from parts beyond the 
seas to Millbank Prison. This proves that 
the Governor's warrant, as it is called in 
sec 27 of the Statute of Gaols, is not to be 
dedlt with as a formal legal warrant We 
find by the return that the Governor, under 
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tlM powtr giTvn him by tlM itotate. hM 
directed bf hit wmmuit the remot»l of th« 
jprifoner now before us from the prison at 
Portiand to the penal ealabliahment at Pent- 
ridge. The order does direct the remoTal 
from one gad to another, and although it 
calla one of them a penal establiehment, it is 
alK> a gaoL The objections made to the 
insoAcien^ of the order of removal might 
or might not have been of some force if an 
metipe of the prisoner had oocarred during 
his transit from one place to another, and 
he had brought an action for false imprison- 
ment, and a question had been raised as to 
the vUidity of the warrant by which he was 
then held. But the prisoner is now 
bfooRht up from a prison, and the only 
matter before us is, if he is rightly held. In 
cagMTfe A»tt, 9 a and a, 446,atrue bOlfor 
perjury had been found, and a warrant for 
the ^q^rehension of the prisoner had been 
granted. She was apprehended abroad, 
bioail^t to England, and committed for want 
of baO. In discbaiging a rule for habeoi 
cofiNM, the Court said ^*' The question, 
therefore, is this, whether, if a person 
charged with a crime is found in this country, 
it is the du^ of the Court to take care that 
such a party shall be amenable to justice, or 
whether we are to consider the circum- 
stances under which she was brought here. 
I thought, and still consider, that we cannot 
inquire into them." All that we have before 
us now is the return to the writ That shows 
ample authority for the detention of the 
prisontr. He must, therefore, be remanded. 

The prisonerwas remanded. 
Attorneys; Oumer lor the Crown ; Samuel 
for the piifloner. 



THl QUmr V. OABLAHa 

O'imliuU praetUe^ Crimnal auauU on 
iueeeuive dags wuiy he treated as one 
offeneef ami ike Croma will net he put to 
elect ea fekieh it will r^. 
Special case stated by Mr. Justice Fellows 
from the Sale Circuit Court 

Mr. Ogier for the Crown. No appearance 
lor the prisoner. 

The prisoner was tried for an assault on a 
giri under the age of 10 years. The child 
gave evidence of the perpetration of the 
oifenoe <m a Tuesday, on the next day 
(Wednesday), and on the Thursday. Counsel 
lor the prisoner objected to the evidence on 
the ground that it should be limited to one 
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of the three days, audit was also contended 
thai the Crown should be put to elect which 
day it would relyupon insupportof the offence 
charged in the izionnation. The judge ad« 
mitted the evidence, and refused to put the 
Grown to elect Prisoner was convicted and 
sentenced, but execution was leq^ted pend- 
ing this case. 
Mr. OoiSB handed up the following 

anthorities to the Court x^Reg. v. Chrtadagt 
18 Ii.J., M. C, 215 : Reg, v. Wuukw 8 Cox, 
307; Rtg.v. Rtardon, 4 F. and F. 76 ; Reg. u. 
Oamer, ibid, 346; Reg. v. Harrie ibid. 342 ; 
Reg. V. Doeeett, 2 Car. and Kir. 307. 

Mr. Justice Babbt said,~It appears from 
the cases that putting the Crown prosecutor 
to an election is a matter of practice. It 
tests on the discretion of the judge, who 
exsrdsea that judicial discretion as the case 
requires. It cannot be inalsted upon by the 
prisoner. Moreover, the Court will not exor- 
cise the discretion of putting the Crown pro- 
secutor to elect unless there be dear distinct 
interval of Ume between the alleged separate 
offences, so as to make them beyond all 
doubt independent the one of the other. 
In circumstances such as this, in which at- 
tempts are made to abuse a child, interrupted 
or failing, and ultimately consummated 
within a short period, thess various attempts 
are considered as forming together portions 
of one transaction, and the practice is to 
admit the evidence. The rule is put clearly 
in Reg. v. Reardon. There the prisoner on 
the first occasion of the first attempt threa- 
tened the child if she told what occurred. 
On the Saturday he repeated the offence, and 
on the Monday he did so again. In the 
present case the interval between each act 
was, as in that cited, one day. The prisoner 
was interrupted in his attempts on several 
occasions. On the first by the presence of a 
brother, on the second by the child's outcry, 
and finallybythepresence of the mother. The 
attempts foUow so closely that they may be 
deemed to have been continuous and to make 
almost one transaction. If an attempt were 
made at 9 o'clock in the morning, repeated 
at 6 in the evening, and again at 12 at night 
it could not be well contended that such 
was not a continuous transaction. And an 
interval of 24 hours instead of six or seven 
does not make the separate attempts so 
wholly independent of each other as to 
render it necessary for the Crown prosecutor 
to elect Where an attempt is made in June, 
repeated in November, and again in Decem* 
her, the rule would be different The evi- 
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d«noe would show aepuate and independent 
offences. In sach a case, in the ezerdse of 
his discretion, the judge would in all pioba- 
hilitj call on the prosecuUMr to elect We 
are of opinion that the evidence sufficiently 
supports the case put ; that the attempts 
made, firstly and secondly, l^ the prisoner, 
were so recent in succession as to admit of 
being considered together with the lost ; and 
that the conviction should be affirmed. 

Conviction affirmed. 

Attorney : Gumcr for the Grown. 



PABSOWS y. m'iwav. 
Commim Late Prooednre Scatnte 1865, Jf0, 
S74, »eet, iiO^&cale of eattif lehere not 
rnUd by Ceunty OonH Statwte^Wkat- 
ever the awifOUHt elaitmed, higher eealenot 
aUenred where leu tkam £60 recovered — 
Where vefdiet/or defendant^ higher eeale 
aUmeed only where elam, exeeede £100. 
This was a rule nwi to review taxation. 
ICr. Wrizon showed cause. Mr. Williams in 
support of the rule. 

The plaintiff brought an action for tres- 
pass, and claimed £500 damages ; the juiy 
awarded £26. The prothonotary taxed the 
costs on the higher scale; defendant con* 
tended they should be taxed on tiie lower 
scale. Thib facts appear fully in the judgment 
of the court The authorities dted by BCr. 
Wrixon wen—NugeiU v. O'Hare, 3 A. J.R. 42 ; 
Oraif V. Harrie, ICay 8^ 1873 ; Lfm^H/agt 
«. T^ofRfMon, 3.A.J.R., 43; KrfaMm» 
«. Bergheif, Ibid, 83. All these ded* 
sions were in chambers, and were to the 
effect that where a plaintiff claimed mors 
than £100^ or where claiming leas than £100 
he recovered more than £50, he was entitled 
to the hli^r costs. For the defendant it 
was uiged that he must daim more than 
£100 and recover more than £50 before he 
could get the higher costs— ^TKiv^rloji Vi 
BiffheU, Argue April 10^ 1866^ and Henry ^ 
NemUttd, 3 A.J.R. 42. 

The case was aigued on Tuesday, and 
judgment was now given. 

ICr. Justice Babbt.— In this case the plain- 
tiff daimed in his dedanition £600 as 
damages, and recovered by verdict the sum 
of £26. The plaintiff's costs were taxed on 
the higher scale, and a rule was obtained to 
review the taxation, on the ground that the 
lower scale only should have been allowed. 
The question turns upon the construction of 
the Common Iaw Procedure Act Mc. 44i^ 
which provides that "where the debt or 



damage daimed in any action shall not ex- 
ceed £100, and where the debt or damage re- 
covered in any action shall be less than £50, 
the costs of plaintiffs and defendants shall 
be taxed on the lower scale." In opposition 
to the rule it was contended that unless the 
plaintiff in any action claimed less than £100 
andalsorecovered in such action lessthan£50, 
he was entitled tocosts on the higher scale. 
We cannot concur in that interpretation, for 
if it were necessaiy that the plaintiff should 
in all cases have a verdict Ux less than 
£60^ the Act could never ^;>ply to def endanti^ 
who are expressly mentioned in it The point 
has already been twice dedded by this Court 
(OUpperUm v. HigheU, K. k K Dig., 750; 
Henry v, Hewetead, 3 A.J.R., 42), and we ad- 
here to those decisions, which imfortnnatdiy 
vppux to have been much misunderstood. 
The lawis,that>herethe plaintiff*sdaim does 
not exceed £100, the costs of the sucoetftfnl 
par^, whether plaintiff or defendant ^and 
whatever may be the amount recovered, must 
be taxed on the lower scale. This provision 
is analogous to the scale of costs for plaintiffs 
and defendants in England in cases under 
£20. But our act has an additional and inde- 
pendent provision applicable to all actions in 
which the amount recovered is less than £80b 
whatevermay have been the amount daimed ; 
and within this latter provision the p r ese n t 
case dearly faUs. The rule will ther^ore be 
absolute, but under the drcumstanoes with- 
out costs. This decisbn^;>plies only to cases 
in which Supreme Court costs are recover- 
able, and where the question is between the 
"higher" and "lower^ scales. Itdoesnotin 
any manner affect cases within the County 
Courts Statute, to which an entirely different 
scale attaches. 

Rule absolute, without costs. 

Attorneys: ^isewould and Oibbs for 
plaintiff; Godfrey for defendant. 



Bxmvos nr sanoo, hilabt tibil 

Fbidat, Nov. 28.1 

(Before their Honours ICr. Justice Barry, Mir. 

Justice Williams, and Mr. Justice Fel- 

lows.) 

CLlKDINNIKa y. bboadbent. 

BnUdiMf Society — Truiteee having given 

epeeifie weUee to ccntrihnHng memher ef 

intention to eeU the property on which the 

imtalmonie were in arrenr, are not pro- 

clnded Jrom ening for the amount of 

Appeal from County Oonrti Ballaiat 
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Mir. WiUiams for the appellant, Mr. Higin- 
botbam for the respondent 

The plaintiffs saed as trustees of the Bal- 
larat Permanent Building and Investment 
Sodetjfor £39 2i. 91, for that the defendant 
promised that, in consideration the plaintiffs 
woold ezecnte a conveyance in escrow and 
give defendant possession of certain pro- 
peitj at Ballarat, the defendant agreed to 
paj to the plaintiffs the sum of £4 16s. 3d. 
per month on the first Monday of each 
month for a period of nine years, and also 
agreed to pay all fines for non-payments pro- 
vided bf the roles of the society ; that she 
made some of the payments, bat had ne- 
glected to make the payments for the 
months since February lost The agreement 
provided for payment of the monthly 
instalments, fines, fcc., and also contained 
this danse :— " In the event of failure or 
non-performance by the said Jemima Broad- 
bent of these conditions all moneys thereto- 
fore paid by the said Jemima Broadbent to 
the said society on account of the within 
property, shall be absolutely forfeited to the 
society, who shall be at liberty, if they think 
fit, without notice to resell the property to 
any other person or persons, and thereupon 
all the right, title, and interest of the said 
Jemima Broadbent therein shall cease and 
determine, and the within conveyance of 
the land executed in escrow by the trus- 
tees of the society shall be cancelled, and 
po ss e ssi on of the premises shall be de- 
livered up by the said Jemima Broadbent 
to the sode^ or their agent*' On the 
1st May, 1873, the society's solicitor wrote to 
the defendant that, in consequence of the 
non-payment of the instalments, the trustees 
of the society had directed him to have the 
property resold. He added, " I have, there- 
fore to notify to you that the property will be 
offered for sole by public auction on Tuesday 
next, the 6th May inst, at 12 o'clock noon, 
at the auction-room of A. R. Tunbridge. The 
judge of the county court was of opinion that 
the pUintiffs had elected to proceed for a 
forfdtnre, and had precluded themselves 
from a right to recover the instalments re- 
maining unpaid under the memorandum 
of agreement and he directed plaintiffs to be 
nonsuited. 

The CouBT held that the phuntiffs were 

not precluded from bringing the action, and 
set aside the nonsuit 

Appeal allowed, with costs, the case to be 
reheard before a judge of the Supreme Court 
at Ballarat 

December 2, 1873. 



Attorneys : Plummer for appellant ; All- 
port and Barrett (for Randall, Mitchell and 
Nevitt) for respondent 



OBIAT OULF COMPAKT APPELLANTS, SUTHER- 
LAND AND OTHERS RESPONDENTS. 

JfiMMy had and receieed — Tritnters' agree* 
metU Kith mining company that the latter 
should retain portion of trihnterg* share 
of proceeds as secvritg for repair of com' 
pany*s machinery — OmnpUtion of repairs 
held a condition precedent to the right to 
reeoter such moneys. 

Appeal from Gonnty Court, Ballarat 

Mr. Wrizon for appellanti^ Dr. Dobson for 
respondents^ 

The plaintiffs (Sutherland and othezs) sued 
the Great Gulf Company for money had and 
received by the defendants for the use of the 
plaintiffs ; they also claimed the amount as 
due under an agreement The plaintiffs 
agreed with the defendants to work a mine 
of defendants on tribute for 12 months 
from the date of signing the agreement The 
agreement contained this cUuse— "The 
company will deduct 2 per cent of the tri- 
buters' proportion of gold in addition to 
royalty and wages, until such sum amounts to 
£100, such money to be retained by the com- 
pany until the termination of the agreement 
as security for any breakage or injury to the 
property of the company." Another clause 
required the tributers to keep the pumps, 
shaft &c., in a proper state of repair ; they 
were also required to make good any damage 
that might occur to the mine and machinery 
or plant during their term, and to hand them 
over to the company in good order and con- 
dition at the end of their agreement By a 
subsequent agreement it was agreed that Uie 
company should retain 15 per cent of the gold 
obtained not exceeding 40oz. weekly ; if the 
amount of gold obtained exceeded 40os., the 
company to retain 23 per cent, and then 
deduct a weekly rental of £8, together with 
a sum of 2 per cent until the amount of 
£100 is in the hands of the company, and 
hand over the bolance to the tributers. The 
tributers had worked out the ground, and 
hod given up possession to the company. 
The plaintiffs then applied to the company 
for the £100, and on this being refused, 
brought the action. It was proved that all 
the injury to the machinery had not been 
repaired, and it wowontended for defend- 
ants that they were entitled to retain the 
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£100 till the repain had been effected. The 
judge deducted £26 to pay the expenses of 
lepain, and gave a verdict for plaintiffs for 
the balance, £74. Defendants appealed. 

The Court was of opinion that the making 
of the repairs was a condition precedent to 
the repayment of the £100, and the verdict 
was therefore set aside, and a nonsnit en- 
tered. 

Dr. DoBSON asked what would be done if 
the company refused to allow the plaintiffs 
to effect the repairs ? 

Mr. Justice Barry said, if the company 
refused to allow the plaintiffs to effect the 
repairs, that would be a seporate cause of 
action. 

Appeal allowed. Nonsuit to be entered 
against plaintiffs. 

The Court reserved its decision as to the 
costs of the appeal 

AttomcjB : Macgregor, Ramsay U, Brabc >^^ 
for appellants ; Fanasctt for respondent < ' 



CAIW V. ALLIN. 

Ifueiteney Statute 1871, AS?. 370, 9eet. 17— 
Not applieahle to action oftrorer^ and a 
plea in sneh action in Supreme (hurtf that 
amount fea$ leu than JC2oO, held bad on 
demurrer, 

itec proceedings in same matter before 
judge of Court of Insolvcnpy, ante, p. 130. 
Demurrer to plea. 

Mr. lAwes and Mr. MTarland for the 
demurrer ; Mr. Webb for the plaintiff. 

The plaintiff sued as assignee of the estate 
•f Frankel and Abraham, in trover, for tiie 
wrongful convenioii of goods belonging to 
the estate. The defendant pleaded that the 
value of the goods mentioned in the declar- 
ation did not exceed £2()0. This plea was 
based on section 17 of the Insolvency Statute, 
which provides that "No action shall be 
brought or suit instituted in any court of 
law or equity to recover any chattels 
personal taken or claimed by any assignee 
or trustee, or the value thereof, or any 
damages in respect of the taking thereof, 
provided the value of such goods and 
chattels or such damages do not exceed the 
value of £250 ;" but the Court may dedde 
the right of property in any such chattels, 
upon the application of the assignee or 
trustee, kc 

Mr. Lawes submitted that the plea was 
bad, inasmuch as it did not state whether 
the alleged value of the goods was the value 
at the time of the plea or at the time of the 



conversion ; second, that it did not allege 
that the damages which might be recovered 
were less than £250 ; and thirdly, the plea 
did not declare that the plaintiff was 
assignee under the act of 187L For aU that 
appeared, plaintiff was assignee under the 
act 1865, which had no provision preventing 
suits being brought where the value of the 
goods or the damages was less than £290. 

Mr. Webb, as to the last point, said that it 
was a matter for replication. If the plaintiff 
was not assignee under the act of 1871 he 
should say so. As to the first point, the plea 
followed the language of the act, and what- 
ever interpretation was to be put on the 
act was also to be put on the plea If the 
act meant the value of the goods at the time 
of the commission, so did the plea ; if it 
meant any other time, so did the plea. As 
to the other point, if either the value of the 
goods, or the damages claimed, was less than 
£250, the action could not be brought in tiie 
Supreme Court 

Mr. Justice Barry said the language of the 
Act did not apply to actions of trover at alL 
It referred to actions to recover any chattels 
personal taken or claimed by any assignee 
or trustee, or the value thereof, or damages 
in respect of the taking. None of those ob- 
jections were in view in an action of trover. 
The ground of complaint was not the taking 
of the goods. What was sought was the value 
of the chattels taken, and any sum that 
would be given as damages would not be 
damages for the taking. The action was for 
conversion of the goods, and any damages 
recovered would be in respct of the conver- 
sion, and not for the taking. The section 
did not apply to this cause of action, and 
the plea was therefore Ijad. 

Judgment for plaintiff. 

Attorneys: Phillips for plaintiff ; Mills for 
defendant. 



SHIRZ OF BU50ARSE V. BALLARAT WATER 
COMallSSlOK. 

Shires Statute 1869, Ao. 358, teets. 217, 220 

— An appeal to petty eeuione and thence 

to Supreme Court U a ttay of proeredinge 

to recover rates. 

See previous proceedings, ante, p. 80* 

Demurrer to plea. 

Mr. Higinbotham for the plea; Mr. 
Wrizon for the demurrer. 

The action was brought to recover the 
amount of a rate levied on the defendant's 
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proporty within the shire of Bangaree. The 
defendants pleaded that at the time the late 
waa leTied there was an appeal to the magis* 
trates ; that the nagistrate reduced the as- 
sessment ; that the shire conndi appealed 
the appeal was now pending, and not 
disimsed of. The qnestion was whether, 
after a rate had been made, and 
after an m>peal against the assessment an 
action could be brought to recover the rate. 
It was submitted for the plaintiffs that an 
appeal was not a stay of proceedings, and 
the rate was recoyerable notwithstanding an 
appeal The general sessions might amend a 
rate under section 220 of the statute, and 
any rates paid would be recovered 1^ the 
ratepayers. On the other hand, it was 
uxged that the rate could not be recovered 
from any particular ratepayer until the rate 
to be paid by him waa determined. Unless it 
was known what be was to pay, how could it 
be said what was due by him ? The council 
must receive the whole or none of the rates, 
and they couldnotgeta verdict for that. It 
was further urged that there was no allega- 
tion that the property of the commission was 
not in the occupation of a> tenant If it were 
in such occupation, the tenant and not the 
owner would be liable. 

Mr. Justice Barry said that in section 217, 
under which the appeal against this rate was 
made, there was no provision that the appeal 
should not operate as a stay of proceedings. 
The appeal contemplated by that section was 
to the Petty Sessions, on the ground of un 
fairness or incorrectness in the valuation. 
Section 218^ on the other hand, provided for an 
appeal to the General Sessions on account of 
any matters omitted from or included in the 
rate, and there was a proviso that no such 
notice of appeal should prevent the recovery 
of any such rate. It was plain from this 
that but for this proviso the rate could not 
be recovered. Tliis proviso was absent from 
section 217, and therefore an appeal to 
Justices under that section must be held to 
operate as a stay of proceedings. 

Demurrer overruled. Judgment for the 
defendant. 

AttomcyB : Macgrcgor, Ramsay and Braho 
(for Hardy and Madden) for plaintiflBs ; H. J. 
Farmer (for Cuthbcrt) for defendants. 



Thursdat, Nov. 27. 

S1TTIK08 IX EQUITY. 

(Before his Honour Mr. Justice Molesworth.) 

MOORHOUSS v. ROLFS. 

December 2, 1878. 



Volnntar^ iittlement^Ao power of reeoca- 
tiom imerted — Not parted telth or di»» 
eloied to the offjecti of it—^^ot avoided bjf 
eolhiHve $ale and re-$ale — Partiet bene- 
fitted by xHeohiiiteHt will, put to tk4fir 
election, 

Mr Webb for the plaintiilB ; Mr. A^Bcckott 
for Mr. and Mrs* Sargood and children ; the 
A1|omey-Ocncral and Mr. Holroyd for the 
czocttton { Mr. Do Vcrdou for the tnistccti 
of the settlement. 

His Honour delivered Judgment in this 
suit as follows :^This suit is brought by 
Messrs. Moorhouse and Dickenson, to 
establish a voluntary settlement executed by 
the bite Mr. George Uolfe, June 29, 18G6, 
against subsecjuent inconsistent dispositions 
inade by him. Rolfe, ha\'ing various estates, 
by the indenture in question, purporting to 
be between him and various grantees, but 
signed by him only, granted some, including 
his dwellinghouse and premises in Carlisle, 
street, St. Kildo. to his solicitor, Mr. Atten- 
borough, and his heirs, to the use of him, 
Rolfe, and the plaintiffs, their heirs and 
assigns, upon trust, to pay the rents to his wife, 
Isabella, for life, to lier separate use, after her 
death to him for life, after his death upon 
trust as to one-fourth part for his eldest son, 
the defendant, Mr. George Rolfe; as to a 
second fourth for his son, the defendant 
Mr. Morton Rolfe ; as to a third fourth for 
Moorhouse ; as to the fourth fourth for his 
daughter, the defendant, Mrs. Marian Aus- 
tralia Sorgood, for her separate use, with 
limitations to her husband's children. 
As far as appears, no one but the 
settlor and Attenborough were aware of 
the making of this settlement, and the 
evidence of the latter as to it is that 
they spoke as to it containing a power of 
revocation. Settlor said, " I suppose I can 
get rid of it at any time I like.** Atten- 
borough said there was nothing in the 
settlement to prevent him selling or 
mortgaging if he liked, that he would 
not put a power of revocation in con- 
sequence of having been recently ad- 
vised by counsel not to insert sncli, but 
that he might, if he wanted to get rid of the 
settlement, sell the property, and then buy 
back again. He has no doubt that the deed 
was executed absolutely, not as an escrow. 
It remained in the possession of the settlor 
or Attenborough. It was in no way acted 
upon as to possession, or receipt of rents. 
Mrs. Isabella Kolfe died July, 1860. In August, 
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1869, the settlor executed a deed purporting 
to be a sale to Sir James M*Culloch of the 
property settled in the common form as for 
£12,000 ; a cheque for that sum was passed, 
never used, and, December 0, 1869, Sir James 
executed a deed, purporting to be a sale to 
the settlor, for £12,010. Attenborough pre- 
pared both these conveyances at the settlor's 
directions and costs. Sir James acted merely 
at the settlor's request, not understanding the 
object save that neither instrument was acted 
upon, the cheque passed at the time of the 
first was destroyed at the execution of the 
second ; the £10 was taken as probable costs. 
November, 1870, the settlor married Miss 
Margaret Orr Wark. lie made a will, Sep- 
tember 22, 1871, prepared by Attenborough. 
By it he appointed his son George Rolfe 
and the defendants Messrs. Peterson and 
Parker executors and trustees. Left various 
legacies, various provisions for all the ob* 
jects of settlement, devised the above dwel- 
linghouse and premises to the above trus- 
tees for his son Morton Rolfe, absolutely, if 
he attain the age of 21 years, but if he die 
under that age without issue, to his then 
wife, Margaret Orr, allowing her also to 
use the house, rent-free, during the 
minority of Morton. His residuary pro- 
perty he left three-fifths for Morton for 
life, with limitations, two-fifteenths for Mr. 
Sargooa, with limitations similar to those of 
the lands in the settlement, as to two- fif- 
teenths for George Kolfe ; as to two-fifteenths 
for children by his then wife, with limita- 
tions. There is a provision at the end of this 
will that all benefits which any legatee or 
beneficiary might derive under it should be 
in addition to and not in substitution for any 
benefits he or she might derive under his 
settlements theretofore made by him. Atten- 
borough states that the settlor had 
made two settlements beside that in ques- 
tion, and that the latter words had re- 
ference to them ; that he spoke of thai 
question as put on end to. The settlor died 
December 18, and the trustees of the will 
have since treated the settled property as 

bound by it. The widow, on August 1. 187% 
married Mr. Gibson. Her interests under 
the will were then conveyed to the defen- 
dants, Messrs. Gemmell and Hyland, as trus- 
tees by a settlement, none of the parties 
having notice of the settlement in question. 
The first trusts are for her separate use for 
life. I think the settlement in question was 
binding. The motive for it does not ^;>pear. 
It might have been to provide for the objects 



of it as against his creditors ; and if so, what 
Attenborough advised as to it not con- 
taining a power of revocation would be 
right. But men may make such volun- 
tary settlements for other good reasons^ 
preferring a deliberate disposition by deed, 
renouncing the power of disposing by 
will, when perhaps their discretion may be 
impaired, and subject to accidental ob- 
stacles. There is some conflict of authori- 
ties as to the efficacy of voluntary settle- 
ments not containuig power of revocation 
not parted witli or disclosed to the objects— 
Naldred v. Oilhatu, 1 P. Wms., 577 ; Bkreh v. 
Blagrave, 1 Ambler, 264; Bradxtdmrv v. 
BracktnhHry, 2 J. & W., 391 ; CttM v. BiUeher, 
lb. 005 ; and various others collected in Hall 
V, Hall, 14 L.RK., 365, and on appeal 8 L.R., 
Ch. Ap. 430, which last appears to establish 
thatsuch are valid, and enforceable in equity, 
unless obtained by fraud, or executed in mis- 
take. Uniackt v, OUes, 2 Molloy, 267, went 
upon being executory only. See also Doe 
and OarnoHs v. Knight, 5 B. & C, 671 ; JiaU u 
Palmer, 3 Hare, 532 ; Fkieher v. FUteker, 
4 lb., 07; Bof{/Uld v. ffauell, 32 Beav., 
217 ; II W Trusts, 2 De G. J. & S., 365. 
The settlor, as one of the trustees, was as fit 
a depositary of the settlement as any other. 
Husbands ordinarily receive the income of 
property settled to their wives' separate use, 
and he was the person beneficially entitled 
in the interval between his first wife's death 
and his own. As to mistake, the evidence to 
set aside deeds on such ground should be 
very distinct, and it would not, I think, be a 
matter of defence without cross biU. 
Taking it, which would be somewhat strain- 
ing the evidence, that Attenborough advised 
the testator that if he executed the settle- 
ment without power of revocation he could 
practically revoke it by a fictitious sale 
and resale, and that he would not 
have executed it but for that advice, I do 
not think that it would be a ground for 
avoiding or rectifying the settlement at the 
instance of the settlor. The general prin- 
ciple is not to relieve from mistakes in law. 
See cases collected Story's Equity Jurispru- 
dtnce. 111 and following sections ; WorraU v, 
Jacob 3 Meriv, 271 ; Inmm v. Child, 1 Bro., 
C.C. 92 ; ToplU v. Von der Heydt, 4 Y. k ColL 
173. Then as to the attempt by tiie settlor to 
get rid of the settlement Voluntary settle- 
ments for good consideration were effectual 
at common law. But the Statute 27 Elisa- 
beth made them void against subsequent 
purchasers, and that, according to the 
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dedsions, whether tne purchaser was or 
was not aware of their existence. This 
has placed settlors in a strange posi- 
tion of being able to sell property, 
which is not theirs for any other pur- 
pose. If Attenborough intended to advise, 
and the settlor believed that he could get 
rid of the settlement by mere imitations of 
a sale and resale, such as occurred with 
M'Cullocb, I must hold the law to be other- 
wise. The settlor could get rid of the settle- 
ment only by a real sale. The settlement 
would, I think, remain good at law, but I 
think the bill may be maintained in a court 
of equity as specially empowered to frustrate 
devices to effect objects by untrue deeds, or 
to fasten upon the settlor, as a trustee, if he 
had a legal estate, trusts from which he 
had improperly sought to free himself. 
Kemiedy v, DaXu^ 1 Sch. k Lefroy, 379. 
For these reasons I think the bill sustain- 
able both for the property and mesne rates as 
against Morton and trustees claiming for 
him. There is a difficulty as to Gibson and 
the trustees of his marriage settlement, 
taking them as purchasers without notice 
resisting the plaintiffs wanting equitable 
relief. They are purchasers for value from a 
person for whom the settlor made a devise 
which would be effectual but for a 
voluntary settlement, according to Jone$ 
d€7n, MqffeU v.; WhUaker, L. k T., 141, 1 Wh. 

& Tn. 283 (ed. 1872). If there are two 
voluntary conveyances, and the grantee in 
the second convey to a purchaser for 
value, such purchaser has the benefit 
of the Act 27 Elizabeth against the first 
volunteer. There may be a difficulty as 
to applying that doctrine to a purchaser 
from a devisee of a settlor by voluntary con- 
veyance. Lanham v, Pirie, 2 Jurist, N.9., 
763 ; and 3 Jurist, N.S., 704, related pri- 
marily to personal estate, but it seems to 
have been argued as to real estate, the legal 
estate in the mortgage under the statute 27 
Eliz. Besides, the conveyance was not by 
trustees of the will, who would have the 
legal estate by it The question will become 
unimportant if Morton attain 21, and I 
think I may leave it open. It does not ap- 
pear whether Mrs. Gibson wants to occupy 
the house, and I think her present interest 
would be a continuance of that she took 
under the will, and she could not be re- 
garded as a purchaser under her mar- 
riage settlement The answers present 
a case as to election, for I under- 

December 2, 187S 



stand there is no objection to my deal- 
ing with it without cross bill. Morton and 
Mrs. Gibson, dispossessed of the property 
given by the will, by George Moorhouse and 
the Sargoods respectively, as to a fourth of 
the property, might insist that the persons 
dispossessing them taking benefits under the 
will should respectively give up those benefits 
■o far as is necessary to indemnify them. 
George is not protected from this as being 
heir-at-law-^ugdenon Powers, 577 (ed. 1861). 
As a form, I apprehend I should refer it to 
the master as to Morton and the infants 
Sargood to report whether it would be 
for their interests respectively to take 
under or against the will, as I understand 
Morton's and Mrs. Gibson's advisers think 
they should daim under the will to be recom- 
pensed by those claiming under the settlement 
dispossessing them. George Kolfe claims 
under the settlement^ also Moorhouse. The 
properties left by the will and settlement to 
the Sargoods are, as I understand, so neariy 
equal that they are willing to abide by the 
will. As to the last words of the will the 
parol evidence of Attenborough has been 
offered to show that testator did not mean 
in any way to confirm this settlement, but I 
do not think I should receive it I must 
read the will regarding the fact that he had 
made three settlements — Taylor on, Evi- 
dence, sect 1087 (ed. 1872). But as to the set- 
tled property, the settlement and the will 
are totally irreconcilable. Morton could 
not take all, and the four objects of the 
settlement, each a fourth of the dwelling, 
&c., sol think the election must be made. 
For the same reason I disregard the evidence 
that the settlor making his will thought that 
the settlement had been got rid of. Declare 
that the deed in will mentioned of the 29th 
day of June, 1866, was valid and binding, 
and was not avoided by the indentures of 
the 21st day of August. 1869, and 6th day 
of December, 1869, they being colourable 
and collusive, and that the plaintiffs 
as surviving trustees of the first-men- 
tioned deed are entitled to the rents, 
issues and profits of the said settled lands 
since the death of George Rolfe the elder in 
bill named, and the possession thereof hence- 
forth OS trustees tor the persons respectively 
designated by the first-mentioned deed as 
against the defendant Morton Rolfe, but that 
the defendant Morton Rolfe, according 
to his interest purported to be given 
by the will of Geoige Rolfe, is entitled 



319 



REPORTS.— You IV. 



to be reoonped out of the interests 
given by the said will to persons taking 
under the said deed against it Refer it to 
the Master to inquire and report as to the 
infant defendants respectively— namely, Mor- 
ton Rolf e, Frederick George Sargood, Norman 
Rippon Saxgood. Clara Wordsworth Sar- 
good, Percy Rolfe Sargood, Edith Marion 
Saxgood, Alfred Herbert Sargood, Harry Mor- 
ton Saxgood, and Emma Winifred Sargood. 
Whether it will be for their interest to elect 
to take under the said deed or the said wiU. 
Refer it to the Master to take an account of 
the rents and profits of the lands and heri- 
ditaments comprised in the said deed of 
June 29, 1866, since the death of the testator, 
received by the defendants George Rolfe and 
Edward Samuel Parker, or for their use re- 
spectively—and as to persons either hf their 
own act, or by the Master finding it for their 
benefit, electing to take under the said deed 
of June 29, 1866, against the will. Refer it 
to the Master to report the value of the inte- 
rest taken by them respectively, and also the 
particulars and value of the interest taken 
by them respectively under the said wiU. 
Reserve further directions and costs, liberty 
to apply. OThe parties can probably find 
means to settle their rights by consent, with- 
out prosecuting these inquiries. 

Solicitors : Mallcson, England and Stewart 
for plainti£b; Bennett and Attenborough, 
and Nutt and Blako for the different 
defendants. 



BE BOBKBT KHABSTON. 

Ifuolvency Statute 1871» Xo, 879, ieot* 127 
^DmtW^^ wheth€r Judge qf Omrt ftflmei- 
venqf has power to take oait hondUk oam 
of arrest of debtor ahout to leave the 
eoloHy — Examinatioii or other epeoi/ie 
proceeding mn»t he pending to warranit 
arrest. 

An appeal from a decision of Judge Noel, 
judge of the Insolvency Court, Melbourne, 
directing a warrant to be issued against Ro- 
bert Knarston, on the ground Uiat ha was 
about to leave the colony with intent to 
defeat and delay his creditors. Alter tho 
issue of the warranty Knarston gave a bail 
bond not to leave the colony, and he applied 
to set aside all the proceedings. Judge Noel 
refused the application, and Knanton ap- 
pealed. 

Mr. lAwesfor the appellant; Dr. Madden 
for the respondent 



HoNouB held that there was no evi- 
dence that the appellant intended to defeal 
his creditors, and therefore allowed tha 
appeal, and set aside the warrant The 
mere pendency of the insolvency generally Is 
not a sufficient ground for the issue of a 
warrant under sec. 127 of the Insolvency 
Act ; it must be shown that there is some 
examination or other specific proceedinic, 
which the insolvent intends to defeat 1^ 
going abroad. He gave no decision as to the 
bail bond, as he doubted whether there was 
jurisdiction in the judge of the court below 
to take such a bond. Appellant to have coats 
of the application in the Insolvency Court, 
but not of the appeal. 

Solicitors: W. S.Woolcott for appellant ; 
E. A. Atkyns for re^wndent 



BITTINOB IN BANCO^HILABT TBBM. 
SATUBDAY, NOYBMBKB 22. 

8HIBS OF BUVGABBB, APPBLLAMTS, BALLABAT 
WATBB COXMISSIOK, BBSPONDBNTS. 

Shires StatHte 1869, Ab. 358, soot, 209— 
Manner in tehieh property of Water Com* 
mission should ho rated in distriets in 
Kkieh Korhs and pipes aro sUusOo-^No 
other notice of re-hoaring at pettg sessions 
reqnired than notice of the dag fixed. 
See previous proceedings anUe, pp. 80, 168. 

Appeal from petty sessions, Ballarat 
Mr. Wrixon and ICr. Williams for the ap- 
pellants ; Mr. Higinbotham for (he respon- 
dents. 

The Bungaree Shire valued the property of 
the Water Commission within the shire al 
£8,000. The Water Commission appealed 
against the valuation. The appeal was heard 
on 6th January, 1873, and the police magis- 
trate reduced the valuation to £730. Fh>m 
this decision the shire appealed, and the 
Supreme Court decided, on the 3rd July, onle, 
p. 80, that the magistrate was wrong. The 
case was remitted to the magistrates, with 
an opinion "that the prinaple on which the 
magistrate assessed the rate was not correct" 
On the 17th July a notice, signed \xf the police 
magistrate, Mr. Gaunt, was left at the shire- 
office. This notice was addressed to "The 
President, Councillora,!and Ratepayers of the 
Shire of Bungaree," ledted the different 
steps in the proceedings, and intimated 
that the appeal b7 the Water Com- 
misaion would be reheard by him on the 
2l8t July. The case was duly heard on thai 
day, when Mr. Oaont determined that the 
valoation was excessive, and reduced it from 
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£8^000 per annnm to £2J03 lis. per annum. 
This WU8 calculated on the value of the land 
in the ehire at £C per acre (2,922 acres at £G 
>£17,S32), to which he added the total amount 
expended upon the works in the district, 
£35,570. Total capital value £54,111 at 5 per 
cent,s£2,705 lis. Against this valuation 
the shire council npiiealed. 

Mr. Wbixon took a preliminary objection 
to Mr. Oaunt*s power to hearthe case. The 
notice of re-hearing was insufficient. It 
ought to have been addressed to '* the coun- 
cil," and not to the president and councillors 
of the shire. He also urged that the same 
formalities as to notice should have been 
gone through before a re-heanng as at the 
original hearing. The Court overruled the 
objection, stating that ot a re-hearing all that 
was required was an intimation of an inten- 
tion to liave the case reheard on a specified 
day. 

Mr. niouTBOTiiAM, as to the point involved 
in the appeal, said that the Water Com- 
mission were no more satisfied than the 
Shire Council, as they thought that the pro- 
perty had been assessed too high. None of 
the authorities were decisive as to the 
manner in wliich the property of a com- 
pany like that of the Water Commission 
ou^ht to be rated, and it would lie satis- 
factory if the Court would give a decision on 
the point. In the case of The Mai/or o/FUz- 
roy V, The ColUnffioaod Gas Company,* it was 
held tlmt works, the whole of which were not 
in one municipality, were to Im rated at the 
fair capital value of portions of works in 
each municipality ; if more than 5 per cent 
on the capital value can be obtained as rent 
it was to be the measure; if less, 5 per 
cent on the capital value was to form the 
minimum. 

Mr. Justice Fellows said that as lis 
understood the authorities the principle of 
valuation was tu be after this fashion. The 
whole income of the works was to be taken, 
from that certain deductions were to be 
made, and the balance was the rateable 
value of the whole, and Uiis was to be 
apportioned among Uie different boroughs in 
accordance with the value of the property in 
each borough. The items to be deducted 
were working expenses, interest on the 
capital required to carry on the works, 
and tenants' profits on the floating capital. 

Mr. HiGiKBOTUASi said that although a 
great deal of the property of the commission 
was within the shire of Bnngaree, but a very 

December 9, 1873. 



small portion of its revenue was derived 
from that shire. The bulk of the revenue 
was derived from other districts, while the 
bulk of the expenditure had been in Bun- 
garee. 

Mr. Justice Fellows said that the expendi. 
ture was no guide as to the amount at which 
the property was to be assessed. 

Mr. HiQiKBOTUAii.— If the expenditure is 
not a guide, is the revenue any guide ? 

Mr. Justice Fellows.— Not the revenue 
from any particuhur district The magis. 
trates should first assume what a hypothetical 
tenant would give annually for the whole 
property— in other words, find out the gross 
receipts, and make the deductions already 
mentioned. 

Mr. HiciyBOTHAM said the magistrates 

• 6 W.W. fcA»B.L. 72. 
would find some difficulty in apportioning 
the value among tlie various districts, some 
of which derived advantage from the works 
and some of which derived none. 

Mr. Justice Fellows.- Tliey should appor- 
tion it according to the value of the hind in 
each district 

Mr. lIiGixuoTiiAif said that the value of 
the land would, to a great degree, depend on 
tlie amount of money the company expended 
on it, in improving it in each place. 

3Ir. Justice Fellows said that did not fol- 
low. The land in Balhirat through which 
the pipes passed might be more valuable 
than the land in Dungaree on which the 
reser^'oirs were erected. 

Mr. Wbixon said it was not for him to lay 
down any principle on which the magistrates 
should act. All he had to contend for was, 
that the principle adopted was wrong. The 
Shires Statute, section 200, provided *' that in 
every valuation the proi)erty rated shall be 
computed at its net aimual value, that is to 
say, at the rent at which the same might 
reasonably be exjjected to let from year to year, 
free of all usual tenants' rates and taxes, and 
deducting tlierefroni the probable annual aver- 
age cost of insurance and other expenses, if 
any, necessary to maintain sucli property in 
a state to command sucii rent. Provided 
that all rateable property whicii shall not 
since its alienation by the Crown have been 
improved by building, cultivation, or en- 
closure, or in like manner, shall be computed 
as of the annual value of 5 per cent upon 
tlie fair capital value of the fee simple 
thereof, and tlmt all other rateable property 
shall be computed as of an annual value of 
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not less than £5 per centam upon the fair 
capital value of the fee simple thereof." The 
mogistrates would appear to have acted on 
the latter part of the proviso in estimating 
the value, but it was submitted for the shire 
council that the property already came within 
the first part of the clause. The council had 
proved in evidence the net annual value, had 
allowed for works outside the sbire, and had 
allowed for expenses. Their valuation was 
the one that ought therefore to be adopted. 
Judgment was reserved. 

Attorneys ; Macgrcgor, Komsay and Brahe 
(for Hardy and Madden) for npi)ellant8; 
Farmer (for Cuthbcrt) for respondents. 



Satubdat, Nov. 29. 



BAKER V ElfFOBD. 

Dnrft payahle to payee or bearer on eoHttH' 
dfcncgt not a bill of exehangc — Cannot be 
tved ftpon by third pcnon to nrhom it hat 
been delivered. 

This was a demurrer to the declaration. 
Mr. niginbotham for the plaintiff; Mr. 
Williams for defendant 

The defendant* John James Efford, is .the 
roaster of the ship The Childera, and he was 
sued hf the plaintiff, Alfred Baker, on a 
number of advance orders to sailors, of which 
the following is a sample :— " Victoria, Port 
of Melbourne, Melbourne, 8t-h Sept, 1873^ 
£5. Six days after the ship Childers clean 
the Port Phillip Heads pay John Dynan or 
bearer the sum of five pounds sterling, 
provided he proceeds to sea in the above 
vessel— John Jaubs Efford, to Geo. Martin 
and Co.. agents." The decUuration, after 
setting out we agreement or order verbaOmt 
proceeded to say that the defendant 'de- 
livered the note to John Dynan, and the plain- 
tiff, relying on the agreement or order, be- 
came, was, and is the bearer and holder thereof, 
and on the faith thereof supplied to the said 
Dynan board and lodging and money to the 
amount or value of £5, and the ship Childers 
afterwards and six days before the com- 
mencement of the suit cleared Port Phillip 
Heads, having the said John Dynan on 
board. The order was duly presented to 
George Martin and Ck>., who dishonoured 
it, and would not pay the same. Another 
count treated the order as a bill of exchange, 
in favour of John Dynan or bearer, and 
alleged that plaintiff became the bearer of it 
There were nine other notes given to 
nine other seamen in the same form as that 



to Dynan, and each for £5 ; the plaintiff be- 
coming the holder of alL The defendant 
demurred to those counts in the declaration 
treating the notes as agreements, on the 
ground that if the respective documents 
therein set forth were relied on as drafts they 
are not negotiable instruments, and if they 
were relied on as agreements they did not ap- 
pear to have been made with the plaintiff. 
Those counts treating the documents as bills 
of exchange were also demurred to, as the 
documents appeared to be made payable on a 
contingency, and were therefore not bills of 
exchange negotiable. 

Mr. WiLU^uis urged that the declaration 
was bad. The only person who could sue 
would be John Dynan, and he might sue as 
trustee for the plaintiff. If the note were 
made payable to bearer the plaintiff would 
be able to sue, as was tlie case in Jf'Kune fh 
Joyneon,liC,K (N.S.), 218. In such a case ths 
agreement would have been made with ths 
holder of the document^ but here it was 
made with John Dynan. He also referred to 
the case of the CfrtdU Foncier ComjNuiff, 
L. R., 8 Q. B., 385, where the same prindpto 
was laid down. 

Mr. HiGiMBOTHAM said there wasnoobjeo- 
tion to the action on the ground of failure of 
consideration. He would not contend thai 
the documents were bills of exchange, but hs 
submitted that they amounted to a promiss 
to pay the holder. 

Mr. Justice Fellows said the agreement 
ought to be mutuaL Then was no con- 
sideration shown from the plaindff to the de- 
fendant- 
After some further remarks from Mr. 
Higinbotham, 

The Court held that the documents ooold 
not be treated as bills of exch^^igs, nor could 
they be treated as an agreement between 
plaintift and defendant There was no 
privity of contract— no mutuality ; and no 
consideration for thragreement 

Demurrer allowed. Judgment for defen- 
dant 

Attorneys : Gillott for plaintiff ; Dncrdin 
for defendants. 



GREAT KORTBERN COMPAVT V. UAUOHAK. 

Mininy C^mpanie* Statntc 1871, J^o. 409, 
9eet», 62, 90, lOo^Company in eoune §f 
nrindiny fip cannot 9He for ealk-^Snit 
mMMt be by the liquidator alone. 
Appeal fromXX>iint;r Oourti BaUsiii 
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Mr. Higinbotham for appellants, Mr. Wil- 
liams for respondent 

This case was argued in Trinity term, and 
tbe Ckmrt reserved its decision. The Ck>art 
wished the case to be re-argued, and the re- 

anniment now took place. 

The company sued for £2 10s., for calls on 
10 shares held by defendant It appeared 
that the company was wound up under 
tbe Mining Compan/s Statute 1871, No. 409, 
that the calls sued for were made before tbe 
company was wound up. The company was 
incorporated under tbe Act No. 228. The de- 
fendant objected to pay, first, because a 
company wound up under tbe Act No. 409 
could not sue for calls ; secondly, that the 
shares had been forfeited before the com- 
pany was wound up. The call was made on 
12th August 1870, payable lOtb Septem1)er. 
The directors passed a resolution that it was 
their intention to forfeit a number of shares 
(indnding these) unless tbe call was paid 
before lOtb October. It was not paid. The 
forfeiture was confirmed at a subsequent 
meeting of directors, of which meeting, 
however, some directors bad not notice. In 
the company's books, an entry was made that 
the shares were forfeited. The company 
contended that the forfeiture was improperly 
made, as it was made before the 10th 
October ; and the shareholders bad till the 
lOth October to pay the calls. And as to the 
compony not being able to sue, it was sub- 
mitted that under section 90 of the Act there 
was power for it to sue. The judge of the 
County Court had decided against the com- 
pany,^ which appealed. The Act No. 228, 
under which the company was registered, 
was repealed in 1871 by the Act Xo. 409. It was 
decided in July, 1872, in Beg, v. M'Dougall 
exparU BtUllie, 3 A. J. K. 40,that the Act No. 
409did not apply to companies registered under 
Act No. 228 except in cases of winding-up. By 
sec 106 of the Act No. 409 it was provided that 
the liquidator of a company ordered to be 
wound up could bring any actidn for tbe pur- 
pose of recovering contributions, and "which 
cannot conveniently be done in the name of 
the company." By sec. 90 the liquidator was 
also empowered to sue for and recover, by any 
of the modes in whidithe manager of a com- 
pany might have done so, any calls which 
previously to the commencement of the 
winding-up might have been made. Those 
modes were (it was contended for the appel- 
lant) pointed out by sec 52, which enacted 
that calls might be recovered by the manager 
of a company describing himself as such, 

Deceiibbr 9, 1873 



either in the County Court or before a justice 
of the peace. It was urged that sec 90 did 
not by necessary implication oblige the liqui- 
dator to sue in his own name, and it was there- 
lore submitted he might maintain the action 
in the name of the compony. On the other 
band, it was pointed out that in the dedsion 
Beg. V. M*DougalL it was held that the Act 
Na 409 did api^y to companies being wound 
np, and therefore no suit could be maintained 
by the liquidator except in the way provided 
by that Act Sec 90 empowered the liqm- 
dator to sue as a manager might have done 
for calls made before winding up. He had 
the conduct and management of all the 
matters referred to in sects. 74 to 104, and 
therefore he alone could sue. It was men- 
tioned by Mr. Higinbotham that the liqui- 
dator had pxevionsly sued for these very calls 
in hii own name, but had been nonsuited; 
but Mr. Williams replied that that decision 
was wrong, and the liquidator ought to have 
appealed. Having acquiesced in the non- 
suit he ought not now to complain 
about it. 

Mr. Justice Barry said the appointment* 
of a liquidator was a substitute for the 
administration of the assets of the company 
under the bankruptcy laws. The liquidator 
stood in the same position as a liquidator 
in insolvency. His duty was to get in 
all the assets, and he could sue and be 
sued in matters relating to the estate. It 
would be a violation of the first prindples 
of justice if there was to be a right of action 
in two parties, namely, in the liquidator and 
in the company— one of them being without 
means to pay the costs in case of defeat 
By sec 105 the liquidator was empowered to 
bring any action or suit, or take any other 
legal proceeding. He was tlie person who 
had the estate at his back to meet any costs. 
The Court did not know how the liquidator 
came to be nonsuited in the former action ; 
but the result of that action could not affect 
the present one. The judge of the County 
Court was right in holding that the company 
could not sue, and the appeal must therefore 
be dismissed. 

Appeal dismissed. 

Attorneys : Macgrcgor, Ramsny and Brahe 
(for Hnrdj and Madden) for appellants ; 
Stedman for respondent. 



Mo.NDAY, Dec. 1. 

ORAKT V. TUK PJIESIDENT OF THE 8HIRB OF 

BEXALLA. 
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Skires statute 1860, iVTf. 358— iS7tiVv QfMHcil 

not liable oh contntets not tinder seal. 

This was a role nUi to enter a verdict for 
the defendant on the first and second 
counts. 

Mr. Higinbotham showed canse, Mr. Bil- 
ling and Mr. Williams in support of the 
mle. 

The plaintiff, Duncan Grant, sued the 
Benalla Shire Council on a conti-act for 
the construction of a bridge. The declara- 
tion contained three counts. The first 
alleged that the plaintiff had agreed with 
the defendants to furnish materials, kc,, 
for the bridge, in accordance with plans and 
specifications, to the extent of £376 ; that 
the defendants promised to pay him at 
the rate of 75 per cent of the work done 
monthly ; that the plaintiff obtained a 
certificate from the engineer for ma- 
terials, &c, to the amount of £140, yet 
the defendant did not pay the 75 per cent 
as agreed upon, and the £140 still remains 
due. The second count alleged that the 
plaintiff was ready and willing to proceed 
with the work, but the defendants wrong- 
fully prevented him by not paying him the 
75 per cent monthly, as agreed. The third 
count was in the ordinary form, for work 
and labour done, and materials supplied. A 
verdict was returned for the plaintiff 
damages £140 on the first count, £105 on the 
second, and on the third the verdict was 
entered for the defendant Leave was re 
served to enter a verdict for the defendan 
on the first and second counts, and on this 
leave the application was made. The objec 
tions to the plaintiff succeeding were^ that 
the work had not been done according to the 
specifications, and several items were men- 
tioned in which the specification had 
been broken. One of them was, that 
blue -gum timber was substituted for 
red - gum ; but this, the plaintiff said, 
was authorised by the shire engineer. 
Another point, however, was taken that the 
plaintiff had not proved the existence of any 
contract by which the defendants were 
legally bound. The Shires Statute required 
contracts made with the councils to be under 
seal, or to be signed by two councillors 
autliorised in that behalf by the council. 

The Court was inclined to give efiect to the 
last objection, but postponed giving judg- 
ment till tlie* shire council books were pro- 
duced, so as to enable it to be ascertained 
whether a contract could be proved from the 
books. 



Attorneys : Baynes (for Norton) for 
plaintiff ; Naglc for defendants. 



COyMBRCIAL BANK V. COWLAND. 

ApprojfriatloH of paymeHts — Action agaimt 
two waken of promlsiorif note — JttdgmetU 
hif fhfa Hit agaimt one, and order of attach* 
vivnt itffainst mon^i of hU in hand* of 
garnishee — Order of $Mch defendant him* 
$elf on Mine dag vpon garnishee under 
which latter order plaint iff i obtained fueh 
wonegt and^ in absence of appjfropriation 
by such defendant , applied them to ether 
debts of his — Other defendant not allofced 
to insist on appropriation of such moneys 
to payment of the note alone. 
Rule niei to enter a verdict for the plaintiff. 
Mr. Higinbotham and Mr. Williams in 

support of the rule. Mr. Ireland, Q.C.,andI>r. 

Dobson showed cause. 

The plaintiffs sued Messrs. Cowlandand 
Boulter to recover £377, the baUuice due on 
a promissory note for £500 in favour of the 
bank. Cowland allowed judgment to go by 
default and Boulter defended, on the ground 
that the bonk had already been paid. It ap- 
peared that the bank at first proceeded 
against Cowland alone, and obtained judg- 
ment against him. The Ballarat City Counei 
was indebted to Cowland in a sum of £856 
The bank obtained an order attaching as 
much of this money as was necessary to 
satisfy the judgment An application was 
afterwards made by the city council to se 
this attachment order aside, and after some 
time it was agreed that an order should be 
signed by a judge in chambers for the pay- 
ment of the amount of the judgment to the 
bank. This order was signed by consent in 
Melbourne, on the 21st January last On 
the day this order was signed, but befoie 
it was served, an order was signed by Cow- 
land directing the city council to pay to Mr. 
Mitchell, who was also the solicitor for the 
bonk, the sum due to him (£856). The council 
paid the money to Mitchell, and he paid it 
into the bonk to CowUnd*s credit The bank 
appropriated it in payment against other debts 
due 1^ Cowland, and then proceeded against 
Boulter for the balance due on the promis- 
sory note. Boulter contended that the bank, 
by obtaining the attachment order from a 
judge in Melbourne, admitted that they 
had been paid. On the other hand, it 
was urged for the bonk that the 
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money was paid hf the dtf ooancil, 
not in parenanoe of the attachment oider, 
hat in puniianoe of the order from Gowland ; 
that as CowUmd had not appropriated the 
money to any specific debt^ Uie bank could 
apply it as they thought fit in payment of 
any of their daims against him, and they had 
not applied it as against the promissory 
note ; it was therefore sabmitted that the 
promiisory note was still dne and unpaid, 
and that Boulter was liable on it 

The CouBT held that the money had not 
been paid by the Ballamt Conndl under the 
attachment order, bat ander the order from 
Cowland and on his behal( and as he had not 
i^nnnopriated it in payment of the note, the 
note was therefore still dne. 

Thib rale was made absolute to enter a 
Teidict for the plaintiff for £377 16s. Ud. i 

Attorneys : Allport k Barrett (for Randall, 
HitcheU k Neritt) lor pUintiib ; Fanner 
(tox Cnthbert) for defendant. 

TuBSDAT, Dia 8. 

AUIA C»irSOLS OOMPANT T. ALXA IXTIirDED 

coxPAmr. 
Ji^nmcticm — In action at law after nfmal in 
aquit^^Chranted pending appedlin efuitp 
iuit. 

See equity proceedings, ante p. 144. 

Mr. HioDrBOTHAM applied for an injanc- 
tion to restrain the defendants from mining 
for gold on some land claimed by the plain> 
tiffs at ICaiyboroagh. The matter had 
already formed the sabject of an application 
for injunction on the equity side of the 
ooort That application was refused, but 
the idaintiffs appealed to the full Court The 
appeal was still pending, and as the land was 
▼fry valuable, it was considered desirable to 
■top the defendants mining till the appeal 
had been disposed of. An action of treqpass 
at common law was therefore brought snd 
in this action the injunction was sought 
The plaintiifs claimed the land under a lease 
from the Crown ; the defendants claimed it 
as purchasers from one Doyle, the grantee in 
fee simple of the land from the Crown. The 
Grown grant was issued subsequent to the 
lease to the plaintiffs, but .in punuance of 
the conditions of a licence under the 42nd 
dause of the Land Act 1865, before the date 
of the lease. Mr. Justice Molesworth had 
held that the Crown grant took priority over 
the mining lease, and refused the injunction, 
and it was sffftinst this refusal that the 
appeal was pending. 

PacsMBsn 9, 1878, 



The GouBT granted an kiUHm injunetioii 
direetfngthat the defendants he restrained 
from working the ground, or that the de- 
fendants he at liberty to woric under the in- 
spection of a person to be appointed Iqrtha 
Oomrt— the mansjer of the Bank of Victoria 
at Mafyborough— the gold obtained to be 
deposited in the Bank of l^ctoria al Mary- 
horoogh, less £125 to he deducted weekly for 
wages and expenses. The injunction to he 
dissolved in the event of the appeal now 
pending against the refusal of the primaij 
Judge in equity to grant an injunction inn 
■ait between the same parties being not pro- 
ceeded with, or if that appeal be dismissed. 

Attorney : Hoskins for plaintifh. 



JBFFBAT ▼. BUCKLAVn. 

LamHard and JbHant^Caunamtte repaii 

Tenant net required to repair ordinary 

wear and tear. 

Rule f^i for a nonSuit new trial, or rs« 
dues damages. 

Mr. Higinbotham and Mr. Box showed 
cause; Mr. Holroyd, Mr. Webb^ and Mr. 
Williams in support of the rule. 

The action was brought to recover dam* 
ages for breach of covenant in a lease of the 
Hall of Commerce building. The covenant 
which it was said defendant had broken 
required him to keep the place in repair. 
The defendant was the assignee of the 
lease, which was granted by plaintiff 
21 years ago ; and it was contended for 
the defendant that there was no proof 
of the assignment The jury had given a 
verdict for the plaintiff, damages £717 IQs., 
but had not in that verdict allowed for wear 
and tear : they intimated that if they made 
such allowance the damages would be £160. 
It was urged for the plaintiff that by the 
coveiuknt the defendant was bound to give 
up the building in substantially the same 
condition as when he received it snd that 
the only allowance that could be made for 
him was for the natural decay caused by the 
action of the atmosphere ; if any damage 
was occasioned while he had the use of the 
building he was bound to make it good. 

The CouBT was of opinion that there was 
evidence of the assignment of the lesse to 
the defendant. On the other point tHe 
covenant in the lease only required him to 
keep the premises in substantial repair. 
That must mean that an allowance was to 
be made for wear and tear, otherwise he 
would be obliged to erect an altogether new 
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building. The Jniy had Mseaied tb« damaset 
imtpectiye of the lois Iqr wear and tear at 
£ldQ, and for that amount the plaintiff was 
entitled to a yeidiot The mle would there- 
fote be made abaolate withoat ooete, to le- 
daoe the damafes to £10a 

Rnle abaolate to reduce the damacea to 
£10a 

Attorneys: Murphy for plaintiff ; Klingen- 

dcr k Chardey for defendant. 



WiDnsDAT, Dm. 3l 

ILUB y. OBACB. 

Patmt^U»e4^inveniimi hy thelntmUrfor 
purpatei €f \U trade, and mU of work pro- 
duced hy t^, ameiHmt to apwHieaHem wkioh 
wiU avoid a euheequeiU patent. 
This was a mle iitti for a nonsuit^ or in 

arrest of jndgment 
Dr. Dobson and ICr. Webb moved the mle 

absolute; Ui. BUling and ICr. HiRinbotham 

showed cause. 

The action was by W. E. Ellis afiaask 
Edwin Oeach, to recover dsmanes for an in« 
frincement of patent of the plaintiff. De- 
fendant pleaded that ha did nolinfrmfe Um 
patent; that the plaintiff was nd Um lint 
and tme inventor; that the snliieot was not 
one for which a patent coold beobtabMd; 
and an equitable plea, that Um phintiff httd, 
in consideration of oertain p kimmt tm, afned 
to transfer the patent to UMdeftndant The 
Juiy gave a verdict for the plaintiff, d am s i es 
£M4m. This verdict was dhieoted to on 
several grounds ; bntononlyonsgRNUidWM 
the decision of the Court glvw. The avi* 
dence for the plaintiff was, thai in D ece rn 

her, laa U lodged with th« Chief Seciilaiy 
an application for an attachment to Willcox 
and Gibbe*8, or any other single-thread~ sew- 
ing-machine, by which frilUngs, ruffles, 
plaits used in the ornamentation of ladiea' 
dresses could be made. The defendant 
agreed to join the plaintiff in the business, and 
they were partners for a time, but afterwards, 
owing to pecuniary embarrassments, Ellis 
assigned his estate to Messrs. Lyell and 
Oowan, and remained with the defendant on 
a weekly salary. By the Patents Statute 
applications for patents are only protected 
for six months, and within that time steps 
must be taken to procure the letters patent 
The six months expired, and the let- 
ters patent were not issued to the 
plaintiff, but he hod improved his in- 
vention, and lodged a new application. 
He also dissolved his connexion with 



Oeach, but notwithstanding this dissolu- 
tion, Oeach continued to use the improved 
machine in making the frillings, and for this 
infringement of the protection given by the 
Patents Statute the phiintiff brought the 
action. Plaintiff had allowed his second 
application for letters patent to lapse ; but 
he had lodged another am^cation, which 
was now pending. There was no evidence 
called at the trial for the defendant ; but it 
was elicited from the plaintiff's witnesses 
that the machine had been worked at the 
Intercolonial Exhibition in 1872, before the 
application for the patent was lodged. This 
publication was protected by a special Act 
passed in 1871, to protect inventions shown 
at the exhibition. It was, however, also 
elicited that the machine had been worked 
at the shop and &ctory in which plaintiff 
and defendant had a share, and it was 
therefore contended for defendant that this 
was a publication of the invention before the 
plaintiff sought for any protection, and there- 
fore the machine could not be the subject of 
a patent It was on th^ point tiie Court 
gave its decision. 

Mr. Justice Barrt said,— We think the 
rule for a nonsuit must be made absolute on 
the second ground, that of publication, and 
therefore we say nothing about the otiiers. 
To use a perfected article, not by way of ex- 
periment but for the purpose of trade, by the 
inventor, is a publication, which vitiates the 
subsequent patent In this case the machine 
in question was completed in all its parts, 
and also sppears to have been in operation 
before it was shown at the exhibition. One 
of the witnesses, a young woman who worked 
it in public at the exhibition, where it was 
protected, gave evidence that ahe had also for 
three days worked it in the shop. Another 
of Um witnesses said that the machine was 
■sed in the factory. A question of some 
nicelj might have arisen, whetiber the work- 
ing in one place might not liave been pro- 
tected as well as the working in the other, 
inssmudi as it was said that the word 
**8iiop** IS as exclusive as the term "fac- 
tMy." A great distinction, however, appears 
to us to exist between the two places. 
TUs distinction is illustrated l^ the 
ease of ifulleiM «. ^are, 3 Gar. and Kir., 897, 
whare Uia articles made by the patented 
machine appeared to have been exposed in 
a warehouse said to be distinct from the 
shopw That was held to amount to a publica* 
tioB. But apart from the question of use in 

Hie fiaolQiy there is evidence of the sale of the 
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work prodnoed hf the machine, and that to a 
oonddefable extent and for a considerable 
time. That we think is also evidence of 
pnhlication, in support of which proposition 
there is the Judgment of the Court in Morffan 
«. Seaward, 2 M. and W. 644, and in Wood v, 
Zimmer, Holt's Nisi Prius. The opinion of 
the Court in Heaih v. Unwin is to the same 
affect The canying on of this work in the 
shop hf means of these machines, not for 
the purpose of experiment but for the pur- 
pose of sale, in a place open to the public, 
and to which any person had access, affords 
sufficient evidence to avoid the inviolability 
of the invention. The rule for a nonsuit 
will therefore be made absolute. 

Rule absolute for a nonsuit. 

Attorneys : M'Kean ft Wilson for plaintii! ; 
H. J. Farmer for defendant. 



Thvrsdat, Des. 4. 



TRB OBEAT GULF COMPANY V. SUTHERLAim. 

(huntjf Court Appeals-^ Cogti in discretion 
of Conrtf and will not he allotred where 
appeal decided on point not taken below. 
Sec the report on the merits, ante p. 158. 
This was an appeal from the County Court, 
Ballarat. The Court had allowed the ap- 
peal, but took time to decide whether the 
appellant should get costs. 

Mr. Justice Barry said that the Court had 
taken time to consider the question of costs, 
as the matter is one of importance. The 
practice of the superior Courts of West- 
minster has been thoroughly examined, 
and the leading cases have been taken 
to he^Schroder v. Ward, 13 C. B., N.S. 
410, also reported in 32 L. J., N.S. C.P. 150 
MmaUnoy v. Collier, 1 EIL and Bl. 630 
BndConyheare v. Farries, L.R., 5 Exch. 16 
and Crane v. Powell, L.R. 4, C.P. 127. The 
general result of these decisions is that each 
court reserves to itself the right to exercise a 
discretion as to costs, notwithstanding that 
the result of the suit is favourable to the 
party who comes into court ; and in the exer- 
cise of that discretion may deprive that party 
of costs. The pmctice has been tolerably 
uniform hitherto in County Court appeals, 
and in that respect the decision of the Court 
as to costs has differed from the mode 
in which costs have been awarded in 
cases sent up by justices of the peace. 
The result of the appeal has usually 
determined the question of costs in County 
Court cases. We chink it desirable that in 
future it should be known that where in a 

December 9^ 1873 



Oountf Court appeal the case is decided on a 
point which has, for the first time, been 
noticed in this court, the rule generally pre- 
Tsllfaig will be that no costs will be allowed. 
Ksverthelsss, the Court will still reserve to 
itself a discretion similar to that exercised 
in the Courts of Westminster. In this case 
the appeal will be allowed without costs. 
Appeal allowed without costs. 



Fridat, Dnr. ft. 

THE QUBBir y. PATRICK BOURKE. 

F0rg§ry^8ignatUTe of other person's name to 
claim to he put on ratepayer's roll, 
under sec, ^, of Shires Statttte 1869, Ab, 
868, feith false pretence of authority to do 
eo—Pereen fohoee nameeoyvt on roll^ after- 
wards veiedr^Conieietion ^fuashed, ets said 
section requires claimant himself to sign 
claim. 

Special case reserved by Mr. Justice Bariy 
from the Sandhurst Circuit Court, for the 
opinion of the Court. 

Mr. Ireland, Q.C., and Mr. Wrixon ap- 
peared for the prisoner ; Mr. C. A. Smyth 
for the Crown. 

The following is the case as reserved by the 
judge :— '* The prisoner was tried at the 
Circuit Court held at Sandhurst on 23rd 
October, 1873. The information charged 
prisoner with forgery and uttering, and con- 
tained 12 counts— 1. For having forged the 
name of one Morrison, a voter, with intent 
to deceive one Robinson, the secretary of the 
East Loddon Shire Council. 2. For having 
uttered such forgery with the like intent. 3. 
For having forged the same name with in- 
tent to deceive the revision court of the 
said shire. 4. For having uttered such 
forgery with the like intent as in the third 
count 7. For having forged the name of 
one M'Lean, a voter, with intent, as 
in tlic first count 8. For having uttered 
such forgery with intent, as in the 
second count 9. For having forged the 
same name with intent as in the third 
count 10. For having uttered such forgery 
with intent as in the fourth count The in- 
formation contained also four other counts 
on which a verdict of 'Not guilty' was re- 
turned. On the 4th July, 1872, the prisoner 
applied to Robinson, the secretary of the 
East Loddon Shire Council, named in first, 
third, seventh, and ninth counts, and oX^ 
tained from him several blank forms of claims 
for persons to be placed on the voters* list 
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The prisoner brought back two filled up, one 
signed in the name of Morrison and one 
signed in the name of M *Lean . The secretary 
informed the prisoner that these claims had 
not been signed by Morrison and M'Lean. 
He replied, ' Look at the Act, section 63 ; 
you'll see it is not necessary that they 
should sign.' The secretary asked him, 
' Have you a written authority from them to 
sign their names?* He answered, 'No; I 
have a verbal authority.' The claims were 
accordingly received by the secretary. At 
the Revision Court, held on the 18th July, 
1871, the prisoner attended, and said, 'I 
appear as the agent of Morrison and 
M'Lean* (neither being present), and the 
secretary then stated to the Court that the 
rates due by the claimants had not been 
paid. The prisoner said, 'I will be re- 
sponsible for the amount of their rates. 
The Court accepted his guarantee, and the 
names were placed on the reWsed roll of 
voters. Morrison and M'Lean were called 
at the trial of this case, and each swore that 
h»had not given authority to the prisoner 
to sign his name, or apply on his behalf 
to have his name placed on the roll. 
The prisoner did not pay the rates of either 
of these men. Each did vote at the next 
ensuing election. On behalf of the prisoner, 
it was contended that there was no case to 
go to the Jury, for the subsequent voting by 
Morrison and M'Lean was an adoption of the 
act of the prisoner on their behalf as agent 
for each, and was equivalent to an original 
authority by each to him ; and asto counts 
3, 4, 9, and 10 there was no forgery or utter- 
ing with intent to deceive the Revision 
Court. A verdict of guilty was returned on 
each of the counts 1, 2, 3, i, 7, 8, 9, and 10. 
I passed sentence on the prisoner, and re- 
spited execution on the judgment until the 
questions of law shall have been considered. 
I have the honour therefore to request the 
opinion of the judges of the Supreme Court 
as to whether this conviction is good in 
law." 

After the arguments in the case had com- 
menced, it was found necessary to amend 
it. By section C3 of the Shires Statute, it was 
enacted that persons claiming the right to 
vote " shall sign their names *' to the applica- 
tion. It was therefore submitted that as 
Morrison and M'Lean must sign their names 
before they could be entitled to vote, 
no damage could be done to them, or 
the shire council, or the shire secretary, by 
their names being api)ended to the claim. 



The point was taken at the trial, but was 
not pressed. On the application of the 
prisoner's counsel, Mr. Justice Barry con- 
sented to allow it to be inserted in the case at 
this stage. The case of M*Nife v. M*Tiernan, 
3 Irish C. L. Reports, N.S. 187, was cited to 
show that the personal signature of the 
claimant must be made, and that he could 
not delegate his authority to another. It 
was. therefore, submitted that the shire 
secretary, if he was deceived, had only him- 
self to blame. He knew that the claimants 
had not signed the application, and he took 
the prisoner's word that he had authority to 
sign, when it did not matter whether he had 
that authority or not. But even if the pri- 
soner had not the authority to sign the 
names at the time he did. 'Morrison and 
M'Lean subsequently ratified his act by 
voting . Mr. Smyth urged that there was no 
necessity to prove any damage. The intent 
to deceive was sufficient. The mere fact that 
the application to be placed on the voters' 
list was a nullity did not render it the less 
an offence to forge the names of the 
claimants. In Regina v, Fawcett^ 2 East's 
Pleas of the Crown 8G2, it was held that to 
forge an order for the discharge of a man 
arrested under an attachment was an offence, 
although the attachment itself was a 
nullity. In Regina t*. Morton, ibid, 956, 
it was held that to forge an acceptance on 
unstamped paper was an offence, even 
although by the act of 31 Geo. III., cap. 25. it 
was provided that no stamp could be affixed 
to a bill of exchange after it was drawn. By 
similar reasoning, the prisoner here was 
guilty of an offence, even although the claim 
to vote was a nullity. 

Mr. Justice Fellows.— Is the mere imita- 
tion of a man's signature, where there is no 
intent to defraud, and where no person is 
injured, a forgery ? 

Mr. SitTTH apprehended that it was. 

Mr. Justice Fellows.— Then to foige an 
invitation to dinner would be an offence. 

Mr. Smyth was not prepared to go that 
length, but it was possible it might be. In 
Reg. V, Nash, 2 Denison's Crown Cases 493, 
where the prisoner was indicted for forging 
a transfer of shares, it was held that a person 
might be committed, although no person was 
defrauded by the offence. He further con- 
tended, however, that Morrison and M'Lean 
had been injured. They had been obliged 
to pay rates to the shire in consequence of 
their names being placed on the roll 
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Mr. Jottioe Babbt.— Tbej were liable to 
pBj the rates, not because thej were on the 
Toten' roll, bat became thej owned rateable 
property. A peraon gets on the roll because 
he owns rateable property . He is not rated 
because he is on the roll 

Mr. Smtth contended that if these persons 

had not been on the roll, thej would not have 
been made to pay rates. But even if thej 
were not injured, the shire secretary was de« 
eeived by the prisoner into patting their 
names on the roll. 

The other authorities referred to during the 
argument were JReff, v. Hodgson, 1 Dearsley 
and Bell 8, where a prisoner was convicted 
under an indictment at common law for 
forging a diploma of the College of Surgeons. 
There was no eWdence that he intended 
to defraud any particular person, and it was 
held he could not be convicted. Beg, v. 
Moah, ibid 500, where it was held that to 
forge a letter of recommendation with the view 
of obtaining the situation of police constable 
was a forgery at common law. Jieg, v. 
Tothaek, 1 Denison's Crown Cases 492, where 
it was held that the forgery of the signature 
€i a shipmaster to a certificate that the 
prisoner had served with him as a sailor 
for three years, was an offence. 

Mr. Justice Babby said— The point 
raised on the part of the prisoner is, that 
his act was purely harmless, and that no 
injury was done to any person by his un- 
anUiorised act Patting the names of those 
persons mentioned in the indictment on 
the roll did not deprive them of a fraction 
or impose on them any liability. They 
were liable for the payment of the rates 
in consequence of their being in occu- 
pation of certain lands, not in conse- 
quence of their names having been placed on 
the voters' roll. In point of fact, no injury 
was done to any one. There was an imposi- 
tion by reason of the credulity, not to say 
carelessness, of the shire secretary and the 
indulgence of the shire council ; in fact, 
an advantage was gained by the persons 
whose names were placed on the roll. 
They got the benefit of the franchise, 
to which they were not entitled .un* 
tU their rates had been paid. The 
secretary should have known the law. 
as well as the prisoner. The secretary took 
his word for granted on a matter of law as 
well as on a matter of fact Instead of in- 
sisting upon the production of his authority 
to act, he believed, on the prisoner's own un* 
supported statement that he was authorised 

Decbmbeb 9, 1873. 



to act for the supposed claimants. The 
oonneil also allowed themselves to be im- 
posed on by his subsequent statement to 
them, and into registering these names, 
upon the prisoner giving an undertaking that 
he would pay the rates for which those per* 
ions were said to be liable, by virtue, as 
already said, of their occupation of the land. 
The importance of the objection, that it was 
not competent for any person but the claim- 
ant to vote to sign the instrument required 
by the Act was not duly estimated at 
the trial The amendment of the case allowed 
by the Court introduces the question now. 
^e esses cited show that the signature of 
the claimant is indispensable to his being 
placed on the roll There cannot be a sub- 
stitution for that signature, even hy an 
authorised parson. 

Conviction quashed. 

Attorneys : Qaraer for Crown ; Hombjfor 
prisoner. n 

THB QUBBV v. MICHAEL SAVAGE. 

Obtaining money by false pretences^Sale 
of hotel free of inevmbranees—Bill of sale 
eofistiny at the timet as security for a bill 
still current trith power for grantee to enter, 
on any attempt to alienate the property — 
Conviction quashed. 

Special case stated by the chairman of 
General Sessions, Melbourne, for the opinion 
of the Court 

Mr. O'Loghlen for the Crown. No appear- 
ance for the prisoner. 

Prisoner was tried and convicted at the 
Sessions in September last of obtaining 
money from Mr. Michael Welsh by false pre- 
tences. He had sold the goodwill. Iec., 
of the British Hotel. Queen-street to Welsh, 
for £250, and had, it was said, represented 
that the hotel would be free of incumbrances. 
Immediately after Welsh took possession, 
Mr. Joske entered the hotel under a bill of 
sale given to him long previously by Savage. 
This bill of sale was to secure an acceptance 
by Savage for £107, then current, and due a 
month after the sale to Welsh. The bill of 
sale provided that on any attempt by Savage 
to alienate the property, Joske might enter 
into possession. It was contended for 
Savage that there was no false pretences, for 
if the acceptance hod been paid at maturity, 
there would have been no incumbrances on 
the hotel, and, therefore, there was no mis- 
representation as to an existing fact ; the re- 
presentation was as to what the defendant 
would do in the future. 



329 



RBPORTB.— Vol. IV. 



The Court ooncorred with the objection 
taken for prisoner, and qnaahed the con- 
viction. 

Attorney : Gumer for the Grown. 



CADDBK V. OBBOBKE. 

This was an appeal from Petty Sessions, 
and was beard a few days a^o. There was 
then no appearance for the respondent^ and 
the appeal was allowed. 

See ante, p. 1C3. 

Mr. HioiNBOTHAM inquired whether it was 
necessary in drawing np the nile allowing 
the appeal, to insert a danse stating that it 
was done on reading an affidavit of service 
on the respondent 

Mr. Justice Babbt.—No. There was an 
affidavit of service. If that is nntme, the 
mle may be yet set aside for irregularity. 



TUBSDAT, Dbc. 8. 
SmiNOS IN BQUITT. 

(Before his Honour Mr. Justice Molesworth.) 

WHITBHBADV. WHITBHBAD. 

WlllrSUetim^^Priiuttple appliei to joint 
tffoct f^ mil and eodhil a$ if both deviteg 
in iamo imtmmtnt^lkfeniant a tfetlsee 
nnder thewiU—jBgeodieU teitatnxdevUed 
to plaintiff land ithieh long a/terwardg 
woi diseotcred to havo devolved vpon defen^ 
dant at heirHft'late inpriontg toteitatrix 
'-'Defendant required to elect — JRemedg 
agaimt him primarily penonal ; doubtful 
whether land iteelf affeeted^Tkongh defen- 
dant not eaUsd on to elect till bill filed, yet 
visited with eoete/or litigating a$ te election 
The Attorney-General and Mr. A'Beckctt 

for plointii! ; Mr. Holroyd and Mr. Webb for 

defendant. 

His HoxoDB gave judgment in this suit atf 
follows:— He said.—This is a suit by Mr. 
Robert Whitehead, a younger son of Mrs. 
Mary Whitehead, deceased, against Mr. 
Joseph Whitehead, her eldest son, to com* 
pel an election under her will and oodiciL 
The testatrix, by will December 18, 1861, 
devised various properties to the defendant. 
Her daughter died, leaving property, which 
the testatrix supposed then became hers, 
and of which she took possession, but which 
really descended to the defendant as heir-ai- 
law. The testatrix, by a codicil to her will, 
dated February 28, 1862, resiling that she had 
become entitled to the latter property as heir- 
at-law and next of kin to her daughter. 



devised it to the phiintilf. The testatrix 
died Blay 13, 1862, and probate of the will 
and codicil was taken by the plaintiff and 
defendant jointly, and they respectively 
took possession, and held according to the 
provision of both. In October, 1870, the de- 
fendant discovered his right to the land in 
codicil, and wrote to the plaintiff to claim it. 
In September, 1872, he proceeded to bring 
the laud in codicil under the Transfer of 
Land Statute in his own name, and tho 
plaintiff entered a caveat., but took no 
further proceedings, and the defendant ob> 
tained a certificate, and again wrote to him, 
claiming the land, and threatening legal 
proceedings. The plaintiff did not answer 
either letter, and tlie defendant (De- 
cember, 1872) proceeded by ejectment, 
which not being defended he re- 
covered judgment, and, as I infer from 
the pleadings with some doubt, obtained 
possession. In April. 1873, the defendant 
brcnght an action against the plaintiff to 
recover the costs of the ejectment and six 
years' mesne rents. The present bill, seated 
August 4, seeks to compel the defendant 
to elect whether he will take under the will 
and codicil or against them, and for an in- 
junction to restrain the action. An inter- 
locutory injunction was ordered August 7. 
The defendant, although taking as heir the 
land devised in will, is bound to elect, and 
I think the principle of election applies as to 
the joint effect of will and codicil, as if both de- 
vises were contained in the same instrument, 
A codicil is a reconsideration of a will, some- 
times a variation, and always a confirma- 
tion so far as the will is not varied. The 
will and codicil are taken as the disposition 
of the testator, speaking as at the date of 
the codicil. This view is confirmed by cases 
to which I have been referred— ^croiler v. 
Scroder, Kay, 584 ; Synge v, Synge, L.R., 15 
Equity, 389. As to the land in codicil having 
been brought under the Land Transfer 
Statute and defendant having obtained a 
certificate, I think it does not affect the ques- 
tion. The land in the codicil is the defend- 
ant's, and he may keep it, if he likes, against 
the plaintiff, and had and has a right to the 
certificate, but if he should keep it after being 
required to elect, would be bound to give np 
its value to the extent of the land devised to 
him by the will, or that land, I need not 
say which, and that remedy against him 
would be primarily personal. I am not 
prepared to say if it could be fastened on the 
land. But as the answer states that the Uuu} 
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in the will !• worth more than that in the 
oodieil, I frame the decree assuming that the 
defendant electa to take under the will and oon* 
firm it If I am wrong I shall direct an elec- 
tion. The mane rents of one property also 
should he set off against those of the other, 
■ought hf the action. If necessary, I would 
pioyide for the defendant paying the ineme 
rents of the property in the oodidl since he 
took posses si on until he gives up. The 
plaintiff was wrong at law, and must pay the 
costs of the ejectment, and the action for 
mune rents so far as it went The defend- 
ant was never called on to elect until this 
bill was sealed, bat instead of submitting, 
litigated as to being bound to elect, and I 
shall therefore visit him with the costs of the 
suit Declare that the defendant Joseph 
Whitehead was bound to elect between 
taking the land mentioned in the codicil to 
the will of ICary Whitehead, in bill men- 
tioned against the said codicil, making 
compensation to the plaintiff Robert 
or conveying to the said plaintiff the interest 
which he took in the said land as heir of 
Mary Fewster in bill named, and the defend- 
ant now electing to convey the said land, 
order that he do forthwith convey the same, 
free from all intermediate incumbrances, to 
the plaintiff at. his (the plaintiff*s) expense, 
by such means as, in case of dispute, the 
master may direct; order defendant forth- 
with to give up possession of the said 
land, on the receipt of the rent thereof, to 
the plaintiff ; order the defendant to proceec 
to have the costs of the ejectment in bill men- 
tioned and the action tor mesne profits down 
to the order of injunction August 7 in this 
cause taxed and ascertained, and in case the 
plaintiff pay the said costs within one month 
of the same being ascertained, order that 
the injunction then granted be made per- 
petual ; if not declare that the defendant be 
at liberty to proceed in the said action to 
recover the costs of the said ejectment and 
of the said action only ; order the defendant 
to pay plaintiff his costs of this suit ; refer to 
master to tax. Liberty to apply. If any 
variation is sought in this decree the matter 
may be mentioned on Thursday. 

Solicitors : Crisp, I/cwis and Wilks ; 
Clayton. 

Thursdat, Die. 4. 

IN KB TEKCB, A LUNATIC. 

Lunacjf Statute 1869, No, 309 — Sapersedcas — 
Commiteee juetlfied in proeeedln^^ for grant 

PKCSMBVIt 9, 1679. 



oflunatie*e estate qfter notice qfapplUntwn 
for supersedeas, and aUowedeoeti thereof-^ 
Such estate not hating eeme into Mastery's 
kandSf net placed with him to incur the 10 
percent, duty, on grant ^supersedeas, but 
amount of all costs and liabUUies to be paid 
to him with the 10 per cent thereon. 
Mr. A*Beckett for the former lunatic ; Mr, 
Webb for the committee. 

This was a moti<m for a supersedeas of an 
order declaring Teece to be a lunatic, and 
placing his estate in the hands ol a com- 
asittee. It was said that Teece had recovered 
his sanity. 

His HoMouB, in giving judgment said that 
he had satisfied himself that Teece had re- 
covered the use of intellect and was now 
ospable of attending to his affairs. The 
order for the supersedet^ would, therefore, 
be granted. There were, however, costs and 
expenses incurred by the committee of the 
lunatic which must be paid. He also thought 
that the committee was justified in pro- 
ceeding with his application for the grant to 
the lunatic's estate, notwithstanding the 
intimation given to him of the intention of 
apply for the supersedeas ; and, therefore, the 
committee was entitled to the costs of that 
application. The late lunatic had contrived 
to retain possession of his property, so that 
it bad not got into the master's hands. He 
should not now require it to be placed in the 
master's hands merely to render it liable for 
the commission of 10 per cent imposed by 
the Act He should direct all the costs and 
liabilities incurred to be paid into the 
master's hands, with 10 per cent on the 
amount so paid in, the 10 per cent, to be 
paid to the Government His order was, 
Reter it to the master to tax the costs of the 
committee, and to ascertain and certify Jbhe 
costs and other charges and liabilities* in- 
curred on behalf of the lunatic ; direct Teece 
to pay into the master's hands the amount 
so ascertained, with 10 per cent added, to 
be paid to the Crown. On this being done 
the commission of lunacy to be superseded. 

Solicitors : A. Grant for lunatic ; Wjburn 
for committee. 



BLACK V. BLACK. 

Infant wards of Court — Permission to take 
wards out of the jurisdiction not granted 

wit hout sufficient reason — Costs oftravelling 
not granted out of infants^ estate, where 
infants might remain without detriment. 
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Mr. A'Beckett, on bohftlf of the ddfondant, 
the mother of the plaintiffi, infants, applied 
for permiasion to take them oat of the colony 
on a visit to their paternal grandmother in 
Scotland. It was stated that the grand- 
mother had freaa«ntl]r expressed a wish to 
see the children, and it was suggested that 
it might he for the pecuniary advantage of 
the children if they were to visit the grand- 
mother. The cost would be £560. 

Mr. De Vsbdon, for the plaintiffs, said that 
he was instructed neither to oppose nor to 
consent to the application, but to leave the 
matter entirely with the Court 

His HoNouB said that in England it was a 
matter of difficulty to obtain the permission 
of the Court to take wards of court out of 
the jurisdiction. Here it seemed to be looked 
on as a matter of course to obtain that per- 
mission. He should consider the application, 
but even if he granted it, he should not 
direct the cost of the voyage to be paid out 
of the infants' property. 

Mr. A'BgcKBTT submitted that £660 would 
be a reasonable sum for the voyage. 

His HoNouR.~That may be ; but, as the 
children are to be taken from the colony to 
gratify a whim of the mother, or of the 
grandmother, one or other of these must pay 
for the gratification. 

Solicitors : Klingender k Charsl^. 



MOOBHOUSB V. BOLFB. 

Election — Infants eoneemed — Hrferencs to 

Matter as to their advantage. 

See the judgment, ante p. 169. 

In this suit the Court had delivered judg- 
ment a few days ago, The suit attempted to 
set up a voluntary settlement executed by 
the late George Rolfe against a will he made 
shortly before his death. The Court held 
that the voluntary settlement was valid ; 
but as most of the parties entitled under it 
were also entitled under the will, it required 
those who claimed under the settlement to 
elect whether they would take under that or 

under the wilL 
Mr. Wbbb. for the phuntiffs, said that all 

parties interested had arrived at the con- 
clusion that it was advisable they should all 
take under the will, and let the settlement 
alone. There would be no difficulty in carry- 
ing out that arrangement if all the parties 
were of age, but some were minors. The 
only persons who would be damaged by the 
will being accepted instead of the settlement 
were the Sargoods, but the amount was only 



some £900. Mr. and Mn. Sargood were will- 
ing to abandon this sum, but their decision 
could not bind their children, who were 
entitled in remainder after them. 

His HoNouB snggestejjl that the difficulty 
would be met by some of those interested 
paying the £900. 

After some conversation on this point, it 
was decided to refer it to the Master to re- 
port specially whether it would be for the 
advantage of the infante to compromise the 
suit 



Satubdat, Dec. G. 
(Before their Honours Mr. Justice Barry, Mr. 
Justice Williams, and Mr. Justice Fellows.) 

THE QUEEN V. BOSS EX PABTB BEmOAlT. 

Shires 8tatHtel^%% No. 358, soet. \(^,^BaUot 
papers handed to voters before nine o*oloeh 
a,m. — Delay, — Not shown that such voters 
voted before the time.'^Ilulo to oust rtfusod^ 
Mr. GiLCHBisT moved for a rule niii; calling 
on Donald Ross to show cause why he should 
not be ousted from office as member of the 
shire council of Bulla. The election was 
held on August 14, when there were two can- 
didates, Donald Ross and John Fanning. 
The ballot resulted in Rossobtaining 107 votes, 
Finning 103. It 'was said, however, that 
the voting had commenced shortly i^ter 8 
o'clock, instead of at 9 o'clock, as required by 
the Shires Statute, at which time the return, 
ing officer handed ballot-papers representing 
eight votes to two persons. 

Mr. Justice Williams asked why this appli- 
cation was not made before. It might have 
been made last term, or earlier this term. 
Now the rule could not be aigued till 
March, and this affair would be hanging over 
this gentleman for months. 

The CouBT refused the application, as there 
was a statement in the retuming-officer's 
affidavit that he held the poll from 9 to 4 
o'clock, and it did not expressly appear that 
the voters who obtained tiie baUot-papera 
voted before 9 o'clock. 



MUKBO ▼. SUTHIELAKO. 

JUning Statute 1865, No. 891, sect. 24.^ 
Lease iseuod in mistaho to wrong person, 
the defendant.—Afterwards eaneetted and 
lease of same ground issued to plaint\f, 
while defendant still in oeeupatiot^^Plain" 
tiff*s lease not subject to such occupation, 
within the reservation qf»soct. 24. — Osr* 
tificatc pf titlo issued to plaintiff under 
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l^nif0r qf Land JStaUtte, J9o, SOl.^ 
Sueh p&sieuicn not a reiervattan nfUhin 
proviso of net, Ad.—IXectment.-^Plaitaif 
does not split kis easo by relying on his 
eertifieate of title, and afterwards bring, 
ing etidenee to rebut defendant's case, 

Bul6 nisi to enter a verdict for defendant 
Mr. R. Walsh, Mr. Higtnbotham. and Mr. 
Webb moved the rule abtolute ; Mr. Hol- 
lOfd, Mr. MTarland, and Mr. WiUiama 
■howed cause. 

This was an action of ejectment to recover 
possession of land at Castlemaine. On the 3rd 
November, 1871, one John Evans, on behalf 
of himself and several others, applied for a 
mining lease of six acres of land at Lady 
Qnlly, Castlemaine. This application was 
nnmbeied 962, and all the conditions re- 
quired bf the regulations were complied with 
in respect to it. Just about the same time 
another John Evans applied for a gold- 
mining lease of 15 acres of land Nicholson 
Gully in the same district, and not very for 
from the ground referred to in the applica- 
tion 362. The allotments referred to in both 
applications were surveyed by the mining 
surveyor, but by some mistake the papers 
connected with the applications got mixed 
together. The surveyor's report on 362 
was attached to the application 205, and 
the report on 205 attached to 362. The 
Mining department approved of the issue 
of the lease referred to in application 
362, and a notification was published that 
John Evans must execute it, and pay the 
fees. Accordingly, the John Evans who had 
made the application Na 205 attended at the 
office, paid the fees and the rent and took 
up the lease, the mistake not being dis* 
covered either by him or the Mining de- 
partment He also obtained a lease for the 
ground 205. In the meantime the other 
John Evans ('* the right John Evans," as he 
was called during the case), had, with his 
party, remained on the ground, and 
worked it for some months. The work 
was ultimately stopped, as alleged by some 
witnesses, because the lease was not issued. 
All the partners who were examined de- 
clared that they had never abandoned their 
interest The mistake about the issue of 
the l e s see was discovered in the begin- 
ning of 1873, and the Mining department 
cancelled the issue of that for ground 362, 
and issued another lease to the light parties. 
The lease was for 15 years from April 9, 
1873. The lease was transferred to Mr. 

DsciiCBBR 9^ 1873. 



John MunrOb*who registered it under the 
Lands Tnasfer Statute, and obtained a 
certificate of title; and this eertifieate was 
relied upon as sufficient proof of the plain- 
tlTs title. The defendants claimed to re- 
tain possession of part of the ground the 
subject of the action as having been tsken 
up by them before the Issue of the second 
lease, and when there was no one work- 
ing on the ground. They contended that 
the second lease could not be legally issued 
while theywere Inoccupation; thatevenif 
It could, the formalities prescribed W the 
Mining Statute in applications for losses nii^ 
not been complied with, and therefoie that 
thelease was invalid. If the leasewasin- 
valid no certificate of tille founded upon it 
could be of any effect The plaintiff was 
allowed to go Into rebutting evidtnoe to 
show that the formalities connected with the 
application for the lease had been complied 
with. A verdict was returned for the plain- 
tiff, but leave was reserved to the defen- 
danta to set it aside. There were two points 
argued— whether the certificate of title was 
condnsive evidence against the defendants ; 
and second, if it was not was the plaintiff 
at liberty to prove a rebutting case which it 
was said was consistent with the case he 
firat presented. A certificate of title, it 
was said for the defendants, was granted 
under section 49 of the Transfer of Land 
Statute, subject to certain conditions^ Those 
conditions were embodied in the proviso 
*' that hind which shall be included in any 
certificate of title or registered instrument 
shall be deemed to be subject to the reserva- 
tions, exceptions, conditions, and powen (if 
any) contained in the grant thereof, and to any 
rights subsisting under any adverse posses- 
sion of such land. At the time the certificate 
was issued the defendants were in posses- 
sion under minen' rights, and it was there- 
fore submitted their rightswere "reserved " 
under section 49. By section 24 of the Mining 
Statute No. 291, theCrown might grant leases 
for land "not occupied by the holden of 
minen' rights." If it could be shown that 
this hind was so occupied, the Crown had 
no power to issue the lesse. The lease 
itself contained a clause making it 
subject to "existing interests." The proviso 
in section 49 of the Lands Transfer Statute 
left it competent to go behind a certificate ; 
and if the Court would allow that to be done 
in this instance, there was ample evidence to 
show that the plaintiff had no title. In 
the case of The Aladdin Company v. 



333 



REPORTS.— Vol. IV. 



The Aladdin and Try Again Company, 
6 W. W. ^ A'a. Eq. 260, it was held that it 
was competent to ehow that a leaae was void. 
MUUr V. Morety^ 2 Vic. Rep., L. 99, and 
Murphy V. MkheO, 4 W. W. and A'K. L. 13, 
were dted as showing that certificates of 
title were condnsive evidence of title, unless 
impeached bf adyerse possession, or some 
of the other modes referred to in section 49 
of the Lands Transfer Statute. And it was 
contended for the plaintiff that possession 
by tiie defendants nnder miners' rights 
was not "a res e r va tion, exception, or con- 
dition,** sndk as would make the certificate 
of title enhJect to it Bj r e s erva tion was 
meant something in the nature of a charge, 
as a reservation of rent^ and similarly of an 
exception and a condition. The Court did 
not require the plaintiff's counsel to aigue 

the case. 
Mr. Justice Babbt.— The plaintiff put in 

a certificate of title, from which it appeared 
that he was entitled to the unexpired term 
of a lease from the Crown for 15 years, for 
m&iing purposes, of the land in question. He 
there rested his case, and he was told thatre- 
sistanee would be offered to his entering on a 
rebutting case. Before dedding the im« 
portent part of the case it will be as well to 
determine whether the plaintiff could give 
rebutting evidence. The ordinary rule is 
dear, that a pbuntiff is not at liberty to 
divide his case ; to prove only one-half of it, 
and after the defendant has finished, to at 
tempt to make dear and support what he 
had failed to make dear and support at the 
bc^ning. But this case does not come 
within that rule. The plaintiff did not at- 
tempt by his rebutting evidence to improve 
the case he had made by the production of 
the certificate of title, but to answer the case 
put forward by the defendant. There has, 
consequently, been no such severance of his 
proofs as the rule we have referred to pro- 
hibits. The plaintiff having proved his 
certificate of title, what do the defendants rely 
on to meet it? They rely on possession 
under their miners' right, which it is said is, 
under section 24 of the Mining Statute No. 291, 
an encumbrance affecting this estate. That 
section enacts that it shall be lawful for the 
Governor, in the name and on behalf of Her 
Majesty, to grant to any person, subject to 
the provisions of this act, and to the regula- 
tions to be made as hereinafter mentioned, a 
lease, to be effectual on or below or both on and 
below the surface of any Crown land, not 
demised, kc, and not occupied by the holder 



of a miner's right or business licence, unless 
with the consent of such holder." This 
occupation operates, it is said, as a reserva- 
tion or exception affecting the land referred 
to in the certificate. We are of opinion that 
this possession is not a reservation or excep- 
tion within the meaning of the proviso to 
the transfer of Land Statute, section 49. 
The statute makes a certificate of title con- 
clusive evidence, except under certain condi- 
tions spedfied in section 49. None of those 
conditions affect this certificate, and we 
therefore think that the plaintiff has esta- 
blished his title, and that the defendants have 
failed to impeach it The rule to enter 
a verdict for the defendant will be dis- 
charged. 

Rule discharged. 

Attorneys : Taylor and Manton for plain- 
tiff; Prendergast for defendant 



BOBBBTS ▼. HADDBK. 

Lunacy <— JMie Imprisonment — Whether 
medical praetitiener neyligently yiviny 
false certificate of lunacy, ie liable for 
irregular proceeding o/jnetieee upon such 
certificate. 

This was an action by Charles Frederick 
Roberts against John William Hadden, a 
medical practitioner, to recover damages for 
false imprisonment caused by the defendant 
negligently giving a false certificate that the 
plaintiff was a dangerous lunatic. The 
action was tried before his Honour Mr. Jus- 
tice Fellows and a jury of four. No wit> 
nesses were called for the defence, but a 
number of documents written by the plain- 
tiff were put in, including a pamphlet on the 
subject of Ultra*Freemasonry, containing a 
number of curious remaiks ; several no- 
tices which had been posted up on the fence 
around the plaintiffs premises, conveying 
threatening intimations to the boys, whom 
he alleged annoyed him by throwing stones 
at his house ; and also a letter he sent to the 
Fitiroy board of magistrates, daiming their 
protection. The plaintiff swore that he was 
not insane, and several witnesses who had 
known him for a number of yean declared 
that he had never manifested any dangerona 
symptoms, and expressed their belief that 
he was of sound mind. The juiy gave a 
verdict for plaintiff— damages, one farthing. 
The defendant moved that the verdict mii^t 
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be entered np for the defendant, on the 
groand that there was no evidence to go to a 
jury that he had been guilty of any negli- 
gence, or for a new trial on the ground that 
the verdict was against evidence. 

Mr. Iliginbotham for the plaintiff, Mr. 
Ireland, Q.C., and Mr. Williams for the de- 
fendant 

Mr. HioixBOTUAii proceeded to show cause. 
He narrated the facts of the case. The first 
information sworn by the sergeant of police 
had been under the 11th section, and the 
magistrates had referred the case to the 
defendant, who gave a certificate under the 
4th section that the plaintiff was a dangerous 
lunatia A warrant was issued under the 
11th section, and not under the 4th sec- 
tion, and the plaintiff was arrested and 
brought before two justices of the peace. 
He was examined by two medical practi- 
tioners, Drs. Hadden and Livingstone, ac- 
cording to the provisions of the 8th section, 
and they gave a certificate under the 11th 
section, and on this certificate two justices, 
going back to the 4th section, committed him 
to the Yarra Bend Asylum as a dangerous 
lunatia Every proceeding seemed to be at 
variance with those immediately before. The 
defendant was not liable for the acts of 
others, but he must be held to be responsible 
for his own negligence. 

Mr. Justice F£llows.— Does not the fact 
that the defendant had known plaintiff for 
some years previously show that it was not 
necessary for him to make so careful an 
examination as would otherwise have been 
necessary? 

Mr. HioiNBOTHAX.— He is responsible for 
taking all the necessary means to arrive at a 
corrrect opinion. 

Mr. Justice Fjellows.— One of those means 
may be the knowing him previously inti- 
mately ? 

Mr. HioiNBOTHAM.— The fact is rather 
against the defendant Ue had known him 
for four or five years, and during that time 
had seen nothing to lead him to the conclu- 
sion that he was of unsound mind. 

Mr. Justice Fellows.— Supposing his opi- 
nion to.be wrong.* Did he do all that he 
ought to have done to qualify himself to give 
an opinion ? Is not the fact that he knew 
him for several years very strong ground for 
his qualification to form an opinion ? 

Mr. HioiiTBOTHAM.— His opinion was clearly 
at variance with facts. 

Mr. Justice Fellows.— He had to make an 
inquiry on the information of the constable, 

December 9, 1873. 



which not only stated the two facts required 
by the Act, that the plaintiff was a lunatic 
and not under proper control, but also^that 
he was not fit to be at large. These words 
appeared to have been invented, but might 
be understood to be equivalent to "dan- 
gerous." 

Mr. IIiGiXDOTHAM.— The case came under 
the 11th section, and not under the 4th 
section of the Lunacy Statute, No. 300. 

Mr. Justice Fkllows.— If the magistrates 
had not acted irregularly no mischief would 
Lave ensued from the defendant's action. 

Mr. HiGiNBOTHAU.— It was in consequence 
of the defendant's own irregularity, and he 
must be held responsible for all the results 
which irregularly followed his irregular 
4icts. Whether he was liable or not for his 
tfiiBt certificate he was liable for the second 
one, and he came to a different conclusion 
in the second to that given in the first one. 
The second certificate did not certify the 
plaintiff to be a dangerous lunatic, but the 
magistrates consigned him to the asylum 
as a dangerous lunatic. The case showed a 
series of blunders from beginning to end. The 
evidence showed the wholly insufllcient means 
taken by the defendant to arrive at the state 
of mind of the plaintiff. The first ground 
against which he had to show cause was that 
there was no evidence to go to a jury. He 
contended that there were ample facts shown 
in the evidence which ought to go to a jury. 
It was not necessary to consider the de- 
fendant as guilty of anything worse than 
negligence. 

Mr. Justice Fellows.— The jury found that 
he acted wilfully. 

Mr. HiGiNBOTHAM Submitted that that 
finding was one which oughc not to have 
been put to a jury. With regard to the 
second ground, that the verdict was against 
evidence, the plaintiff was certainly not in- 
terested in sustaining the verdict, which 
was as hard upon him as the defendant He 
was imprisoned for six months, and he got a 
farthing damages. The only evidence which 
went to the jury was on behalf of the plain- 
tiff, so that it could not be said that the 
verdict was against evidence. 

Mr. Ireland said that his learned friend 
had carefully abstained from refemng to the 
documentary evidence. He admitted, how- 
ever, that the plaintiff was a man of most 
eccentric habits T 

Mr. HioiNBOTHAiL— I Said nothing aboat 

his habits. I said his language was eccen- 
tric— 
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Mr. lBBi.AXD.-r And his mind iminire. Any 
one reading the notices this man had posted 
np^ his pamphlet on ultra-freemasonry, or his 
letter to the Fitsroy magistrates, oonld come 
to no other oondnsion than that his mind 
wasonsound. The defendant was acquainted 
with these evidences of his insanity. 

Mr. Justice FBLi.ows.~He must not only 
he satisfied that the man was a lunatic, but 
that he was not under proper control 

Mr. Ibbland.— He lived in a house alone, 
with no one with him. 

Mr. HiGiNBOTHAaL—He did not want any 
one. 

Mr. iREitANO.— In the notice he posted up, 
and his letter to the magistrates, he several 
times threatened to shoot the boys whom he 
alleged annoyed him. There was not only 
distinct proof that the man was out of his 
mind, but that it was dangerous for him to 
be at large. Supposing that Dr. Hadden had 
refused to certify to his insanity, and the 
man had shot one of these boys, what would 
have been said then ? It lay upon the plain- 
tiff to show that the defendant did not use 
proper diligence, and not a tittie of evidence 
had been given on that point 

Mr. Williams contended that there was 
no evidence in the plaintiff's case of any 
negligence on the part of the defendant, and 
it was for them to prove affirmatively that 
there was negligence. The magistrate had 
made an order which they had no power to 
make on the certificate of the medical men. 
Dr. Hadden gave a certificate under section 
8, and they made the order for his committal 
to the asylum under section 4 as a dangerous 
lunatic, an order which was not justified by 
the certificate. The plaintiff's own case 
proved that the plaintiff was sent to the 
lunatic asylum on an order which ought not 
to have been made on the medical cer* 
tificate. 

Mr. Justice Fbllows.— The same result 
would follow if the order was made under 
section 8. 

Mr. W'lLUAMs.— The result might have 
been the same, but the defendant could not 
be made liable for an order which the magis- 
trates were not justified in giving on the 
certificate made by him. The action lay 
against the justices, and not against the de- 
fendant The evidence showed that Dr 
Hadden had before him sufficient grounds 
for coming to an opinion on the question of 
the plaintiff's sanity. The man's own lan- 
guage in the notices and pamphlet showed 
that he was of a revengeful and dangerous 



disposition, and the documentary and other 
evidence could leave no doubt that he was 
not of sound mind. 

Judgment reserved. 

Attorney : M*Kean Sc Wilson for plaintiff ; 
Nutt k Blake for defendant. 



CONKELL AND OTHBRS V. THB SOOmSH COM- 
MERCIAL INSUBANCE COMPANY. 

ItuHranee — Provition in policy for eoniinv, 
anee if prem i urn paid within fifteen daye 
of expiration of period^^Wketker fire^ 
Kitkin the dajfi of grace, but before pay* 
ment of premium, is covered. 

This was a demurrer raising the question 
whether, under a policy of fire insurance, a 
company was liable for the amount of the 
insurance where the fire occurred within the 
15 days of grace allowed by policies. 

The Attorney-General and Mr. Higin, 
botham for the plaintiff ; Mr. Holroyd. Mr. 
H. P. Walker, and Mr. WUliams for the de- 
fendant 

The declaration was in the usual form, 
stating that the pUuntiffs. Messrs. Connell, 
Watson, and Hogarth, had insured their pro« 
perty in the defendants' office, that a fire 
had occurred, and that the defendants did 
not pay. The defendants pleaded that by 
the conditions of the policy they were only 
liable, if the plaintiff's property was insured 
in other offices, to pay a rateable proportion 
of the loss, which rateable proportion they had 
paid, and they were therefore not liable 
for more. Plaintiffs replied, setting out two 
policies,-- one in the Derwent and Tamar 
office, one in the Norwich Union office. The 
policy in the Derwent and Tamar office con- 
tained this condition :— ** On bespeaking 
policies all persons shall pay the premium to 
the next hidf-yearly day, and from thence for 
one year more at least or shall make a de 
posit for the same, and ehaUt eo long a» the 
managers agree to accept the eame, mal:e otf 
future paymente annually at the said qffice 
within 15 days ofleT the day limited by thdr 
respective poUdes upon forfeiture cf the ben^ 
thereof/* The policy in the Norwich Union 
contained this condition :— All persons de- 
sirous of continuing their insurance must 
make the future payments annually within 
15 days after the day limited by their 
respective policies, or the same shall 
be void." The plaintiffs went on to 
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nj that the Iom and daiiia«a bf fire 
hi^n^^ned after the dej limited by the 
■aid policiee reepectirely for the paTroent of 
one of the eaid annual fatnie paTniente, the 
■aid annual future payments respectiTely 
haying accrued due to the eaid companiee 
respectively before the date of the fire ; and 
after the said loss and damage by fire so hap- 
pened, but before the expiration of the 15 
days the plaintiffs tendered to the Derwent 
and Tamar Company and the Norwich Union 
reqwctively the annual future payments so 
aocmed due as aforesaid, which payments 
respectively the Derwent and Tamar and the 
Norwich Union refused to take or receive ; 
and by reason thereof those policies were not 
in force at the time of the fire, and therefore 
nothing could be claimed from those offices. 

Mr. HioiNBOTHAM soid the authorises were 
not numerous, but they seemed to be decisive 
on the point The first case was Tarleton v, 
Stann^orth, 5 T.R., Gd5 (in 1794). There, in a 
policy of insurance against loss by fire from 
half a year to half a year, the assured agreed 
to pay the premium half-yearly " as long as 
the insurers should agree to accept the same, 
within 16 days after the expiration of the 
former half year ;*' and it was also stipulated 
that no insurance should take place till the 
preroiuro was actually paid. A loss happened 
within 15 days after the end of one half year, 
but before the premium for the next was 
paid. Held that the insurers were not liable, 
though the assured tendered the premium 
before the end of the 15 days, but after the 
loss. This cose was followed in Salvin v, 
Jame8t 6 Bsst, 571, a few years after the first 
cose that had been cited. 

Mr. Justice Wiluaxs asked if the same 
principle applied in a life policy. 

Mr. HioiiTBOTHAic.— No, because a fire 
policy is a policy of indemnity from year to 
year, and the company need not continue its 
promise to indemnify against loss. But in 
a life policy, after the lapse of a year, of 
course the assured*s life is less valuable than 
when he fint insured. In the fire policy 
there was a provision giving the managers 
of the insurance company an option of con- 
tinuing the policy. That option they were at 
liberty to exercise within the 15 days. In 
the present case these two companies had 
exercised the option after the fire of refusing 
to continue the policies. 

Mr. Justice Williams.— Then the 15 days 
are davs of agony, and not of grace, to the 
assurea. 

Mr. HiGiNBOTHAM ssid the insurance was 

DsoracBXR 16| 1878. 



not for a year and 15 days, but from year to 
year ; and at the expiration of the year the 
company ceased be liable. If it was mutually 
agreed, however, within the ensuing 15 days 
that the policy was to be conUnned, then, 
payments by the assured related back to the 
first day of the new year. The principle that 
was now contended for on the part of the 
plaintiff was also recognised in a life case of 
Want V. Blunt, 18 East, 183^ where the rules 
of a sodety required certain payments to be 
made in the lifetime of a member, and the 
ezeentor proposed to pay them liter the 
member's decease ; bat the society refused 
to accept the payments, as the Court held it 
justified in doing so ; lor the assured him- 
self, had he lived, would not have had the 
absolute right to keep the policy alivo by 
payment or tender of the amount doe. The 
directorsof the society had the right to re- 
fuse to accept the payment So here the 
managers of these companies had the right 
to refuse to accept the tender of the in- 
surance moneys. 
Mr. HOLBOTD said there were very many 

material distinctions between the cases dted 
and the present. In Tarktmi v. StannVorih 
the decision of the Court was based on two 
passages in the policy that "no insurance is 
to take effect till the premium is actually 
paid." That was a most material passage, 
and it did not occur in either of the present 
policies. The insurance companies had put 
their own interpretatioh on the condition in 
the policy, for the practice had always been 
to pay any losses occurring withm these 15 
days, and, in fact, it was the majority of 
the companies that were now fighting for the 
recognition of the practice. If no benefit 
was given to the assured by the 15 days of 
grace why insert the words that the premium 
must be made within 15 days ** upon for- 
feiture of the ben^ thereof," If the insured 
had no benefit how could he forfeit it? 
And he certainly would have no benefit 
unless he was to be indemnified against any 
loss occurring within that time before his 
premium was paid. He fully conceded the 
position that the policy was not for an in- 
surance for a year and 15 days ; but he sub- 
mitted that the company must exercise 
their option before the fire happened of 
refusing to continue the policy. If they 
intimated before the expiration of the policy 
that they, would not continue it or if they 
gave the same intimsHfin at any time during 
the 15 days before the fire took place, of 
course, they would have exercised their 
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opUon, and would not be liable. Bnt if tbe 
fire oocarred at any time during the 15 days 
and nothing had been said either by the 
company or the assured, the company 
was liable, was compelled to take the pre- 
miums, and pay the amount of the in- 
surance. The casa of Salvin v. James went 
expressly on that point There the company 
had advertised that it would pay policies 
where the fire occurred within the 15 days ; 
but before the termination of the year the 
company notified to the insured that it would 
not continue the policy unless at a higher 
rate of premium. The insured refused to 
pay the extra premium ; the fire occurred 
after the end of the year, and within the 15 
days, but of course the company was not 
liable, inasmuch as it had expi«ssly put an 
end to the policy before the fire. Nothing of 
that kind, however, had occurred here. It 
was open to him to argue that during the 
15 days the company had no right to exercise 
any option, but it was sufficient for his pur. 
pose to take the lower ground that they must 
exercise their option before the fire took 
pUice if they wished to be relieved of any 
liability. 

Mr. Justice Fillowb referred to the lan- 
guage of the policy of the Derwent and 
Tamar Company, that the insurance was 
from 28th February for one year " and no 

longer." 
Mr. HoLROTD submitted that that did not 

help the company in any way. If the words 

" no longer" were omitted the policy would 

still be only one for a year, and he admitted 

that the policy endured only for that time. 

What advantage was oonfeired on theag- 
suxed by the days of grace if the company 

was not to pay any loss? In England he 
might be saved the stamp duties, but here 
what advantage was given him except he had 
not to take out a new policy, which was 
practically no advantage at all in the 
case of a fire insurance. The view he 
contended for was recognised by all the 
text writers,— Beaumont on Insurance, 16; 
Park on Insurance, C72 ; Ellis, page 51 ; 
Bunyan, 79 ; in M^DcnwU v. Carr (an Irish 
case), Hayes and Jones, 256 ; and in Doe v. 
Shewin, 3 Campbell 134, where Lord Ellen* 
borough called the 15 days "an excrescence 
from the preceding year." The Norwich 
Union policy was not so strongly worded as 
that of the Derwent and Tamar. It said 
nothing at all about the managers accepting 
the premiums, and as to it therefore the de- 
fendants were clearly entitled to succeed. 



In this case, also, the defendants relied on 
an advertisement published by the Norwich 
Union in England, that losses by fire occur* 
ring to the assured within the 15 days would 
be made good. The plaintiff objected to ihis» 
that the advertisement did not bind the 
company, as it was published in England ; 
but the company and its branches were one. 

Mr. HioiKBOTHAM briefly replied, and the 
Court reserved judgment 

Attorneys : Malleson, England and Stewart 
for plaintiffs; Dickson and Watson for de- 
fendants. 



TussDAT, Deo. 9. 



MUNBO V. BUTEBBLAND. 

Appeal to Privy OmneU.-^Bule nisi far 
leave to appeaX^^ exeetUiom iuue rnean^ 
while, reetittitum will be ordered. 
See the judgment, ante, 166. 
Mr. Werb applied for a rule nisi for leave 
to appeal to the Privy Council against the 
decision of the Court in this case. He also 
asked that there should be a stay of execu- 
tion pending the argument of the rule. 

The Court granted a rule niei, returnable 
in chambers, and intimated that if execu- 
tion was issued before the return of the rule, 
a judge in chambers could order restitution 
to be made. 



THB QUEEN V. DRURT EX PARTE CULLEZT. 

Certiorari — Proper remedy, where defendant 

had been summoned (nnder Scab Act, 1870 

1^0, 370) to appear at one place, and eon- 

victed at another — ITo costs. 

This was an application on the return to a 
writ of certiorari to quash a conviction. 

Mr. Box showed cause ; Mr. Williams in 
support of the application. 

John Cnllen was convicted by the justices 
at Rokewood, under the Scab Act for driv- 
ing sheep into a clean district without the 
authority of an inspector of sheep. The 
summons served on CuUen directed him to 
appear at Geelong, whereas the case was 
heard at Rokewood. He did not appear at 
Rokewood, and the hearing took place in his 
absence. 

It was admitted that the proceedings were 
irregular, but it was contended that tJ&e 
proper remedy was by prohibition and not by 
eertiorarL 

The Court held that the Court had no 
jniisdiction, and therefore the order could 
be quashed. 
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Mr. Box submitted that coats ought not to 
be allowed, as the error was not the fault 
of the prosecutor but of the clerk of the 
Court 

The Court considered it *vas not a case for 
costs, and the conviction was therefore 
quashed without costs. 

Attorneys: Darics and Campbell (for Har- 
wood) for the relator ; Gnmcr for respondent. 



ANDERSON V. STEWART. 

Band for payment of money on certain day 

— Plea of imyment afterwards and before 

action^ had on demvrrer — Payment of 

damages into Court u neeeaary. 

Demurrer to plea. 

Mr. Williams for the demurrer ; Mr. F. L. 
Smyth for the plea. 

Plaintiff sued on a bond given by the de- 
fendant for payment of £400 on a certain 
day ; the declaration alleging that the money 
had not been paid on the day named. The 
defendant pleaded that before the action was 
commenced he paid the money and damages. 
This plea was demurred to on the ground 
that mere payment of the money after the 
breach of the covenant was not a compliance 
with the bond. 

Mr. Smtth contended that if the plaintiff 
was paid he received no damage, and could 
not sue for any. 

Mr. Justice Barrt said that the rule of 
law was clear that if an obligation was made 
by deed, the discharge of the obligation must 
be by an equally solemn instrument. It was 
so held in Blake's case, 6 Coke's Reports, 
43, b.; Kape v. Waghorn, 1 Taunton 428; 
Husband v. Davits, 10 C.B., 647. It was no 
answer to an action on a covenant for non« 
payment of money that the money was paid 
on a subsequent date. Plaintiff was entitled 
to damages for breach of the covenant The 
damages might not be substantial in a case 
like this ; still the defendant must pay some 
into court and it would be for the plaintiff 
to say whether he would go on or not 

Mr. Smtth asked for leave to pay money 
into court. 

Mr. Williams said that as a matter of 
fact'the defendant had never paid the money, 
so that the leave granted would not avail him 
much. 

Demurrer allowed, defendant to have a 
fortnight within which to file a plea of pay- 
ment into court 

Attorneys : Anderson and Sandilands for 
plaintiff ; Mills for defendant. 

Dbcxhbxr 16, 1879. 



TBI Al OOLD-MIKIirO COMPANY V. 8TACKP00LX. 

Mining Companies Aet, Ao, 228, sect, 39— 
Bule increasing capital can only be made 
at extraordinary meeting dnly convened 
— Pesolntions passed at meeting convened 
by jfersan not properly appointed — Com' 
pany suing for such calls f nonsuited. 

This was an appeal from the County Court 
Melbourne. The company sued Stackpoole for 
£28 10s., calls on shares held l^ him in the 
company. The defendant was a shareholder 
by virtue of a certain deed s-gned by him 
increasing the capital of the company. The 
company was registered under the act Na 228. 
The defendant contended that he was not 
liable for the calls, on the ground that the 
company was inocnponited before the rules 
were adopted, and that, consequently, an 
extraordinary meeting was necessary for the 
increase of the capital, and there was no 
extraordinary meeting; and also on the 
ground that proxies could not be used at an 
extraordinary meeting. The rules provided 
that proxies might be used at all meetings 
of the company. The judge nonsuited the 
company, which appealed. 

Messrs. R. Walsh, A' Beckett and Dwyer 
for appellants; Mr. M'Farland for respon- 
dent. 

The authorities cited were— TAe Mllvor 
O.Af, Company v. Hughes, 4 W.W. k A'B., 
L. HI ; Hicks v. tlte HavUah Company, The 
Argus, 30th Aug., 1867 ; Prince of Wales v. 
Bonsftaw Company, The Argus, 25th Dec, 
1868 ; and Ogier v. Smith, N.C. 3. 

Mr. Justice Barbt.— This is an action to 
recover £28 10s., calls due to the company. 
The learned judge of the county court non- 
suited the plaintiff company, and we are of 
opinion that the nonsuit must be upheld. 
The facts are detailed by the principal wit- 
ness for the plaintiff, Mr. J. H. Edge. He 
says that the rules preceded the registration 
of the company. It is contended that the 
registration does not fix the period of in- 
corporation. That is true, but Edge further 
says,—" The rules were signed at my 
house, the office of the company, on 
January the 2nd, 1865 ; they were adopted 
before that date.*' The certificate of registra- 
tion, signed by the derk of the court and 
produced in evidence, is dated 2nd March, 
1865. How long the corporation was re* 
gistered before that date does not appear 
from the certificate itself, but that document 
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cannot be taken as contradicting the evi- 
dence of Edge. By sec 39 of the act No. 228; it 
is enacted that a majority in nnmber and 
value of the shareholders may from time to 
time, both before and after incorpora- 
tion, make and alter rules, &c There is 
an enumeration of the subjects which 
may be embraced in such rules, including 
"rules for holding and convening general 
and special but not extraordinary meetings of 
shareholders or directors respectively." There 
isa proviso that any such rule^ mode or altered 
afi^ incorporation, shall be so altered only 
at an extraordinary meeting. A rule in- 
creasing the capital of this company could 
only have been made at an extraordinary 
meeting, duly convened. That is in con- 
formity with existing rules. But the objec- 
tion taJsen here is, that the resolutions for 
the increase of the capital and the call in 
question were possed at a meeting not duly 
convened, because the person by whom the 
meeting was called was not properly appointed 
to call the meeting ; there was no power to 
make a call at an ordinary meeting, and 
there was no authority to call an extraordi- 
nary meeting for the purpose of making a 
calL We think the objection must be sus- 
tained, and appeal dismissed with costs. 

Attorneys : Bencraft and Smith for ap- 
pellant ; Godwin for respondent. 



WXDNSBDAT, DeC. 10. 
GBXEK APPELLANT, MZ88ITIB BISPOKDXirT. 

I^avdulent repreteHtnti4fn that hori0 was 
quiet in harneti-^Admiision by defendant 
that he had heard that the horte had run 

away enee^Suficient evidence ef de- 
fenaanfi knowledge to support verdict 
agairnt him for damages occaelancd hy 
the horte running away. 

Appeal from County Court, Melbourne. 

Mr. Quinlan for appellant ; Mr. G. P. Smith 
for respondent. 

Thomas Messiter sued G. E. Green for 
falsely and fraudulently representing that a 
certain horse was a good family horse, and 
quiet in harness, and thereby induced the 
plaintiff to buy the horse from the defendant 
for the sum of £27 ; and the plaintiff, relying 
on the representation, bought the horse ; 
whereas the horse was not a good family 
hone and quiet in harness. Th% evidence 
showed that the defendant, who resides at 
Qeelong, bought the horse in January last 
for £7 : that on the 5th March the defendant 



sent the horse to Melbourne by his groom, to 
be sold. With the horse he sent this letter : 
—"11 Malop-street, Geelong. — Messrs. 
M'Culloch, Campbell, and Co.-^entlemen,— 
The hone sent by bearer is an excellent 
harness horse and good hock, and having no 
further use for him wish to selL Any infor- 
mation required about him the man will 
give. Yours, kc, G. E. Gbbin. P.S.— The 
groom's receipt will be sufficient.*' In the 
advertisement published by the auctioneers, 
in The Argue^ the horse was described as 
quiet in saddle and harness. Before pur- 
chasing, Messiter asked the groom whether 
the animal was quiet, stating that he 
wanted him for a two-wheeled buggy, as 
a family horse. The groom said that 
the horse was quiet The groom further 
stated that Green was selling the horse 
because he had no further use for him, and 
because he had a pair of ponies. On the 
15th March, while the horse was being 
driven in a cab on the Richmond-road, he 
ran away, and the cab was capsized. In con- 
sequence of this accident, plaintiff sold the 
horse by auction for £16, and brought this 
action. The Judge gave a verdict for plain- 
tiff for £17 8s., with£ll 6s. costs. The de- 
fendant told the plaintiff at Geelong, shortly 
before the accident, that he had heard the 
horse had run away once. It was contended 
for the defendant that there was no misre* 
presentation; while for the plaintiff it 
was submitted there was evidence of the 

^^?. justice Barrt.— The evidence is not 
so clear as it might have been, but we see no 
reason to disturb the verdict which has 
been arrived at The defendant's groom, 
in answer to on inquiry, stated to the 
plaintiff that the hone was quiet in saddle 
and in hamesSi and was sold because 
his master had no further use for it The 
horse seems to have had a good character 
in saddle, and so far the defendant's state- 
ment appears to have been well founded, 
The plaintiff had experience of the horse in 
driving once only ; whether driven by him- 
self or another person did not appear. The 
horse seems to have behaved well on that 
occasion. Some time after the purchase by 
the plaintiff, the horse was driven in a four- 
wheel carriage, and when going down a hill 
he ran away. The driver had not suffi- 
cient control over it and invited the 
passengen to help him to stop the 
horse. One of these pulled the left 
hand rein, the horse was turned off the 
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tida of tbd rottd, and the accident oecnned. 
Whether an accident would have occurted 
ultimately had the passenger not interfered 
may he donhtfuL There is evidence, how- 
ever, of a conversation between the plaintiff 
and the defendant at Geelong, from which 
an inference might he drawn that the horse 
was in the habit of running away, for the 
defendant^ in answer to the plaintiff, said 
that he had heard that the horse had run 
away before. When, he did not state, 
whether before he became the owner of it or 
while in his possession. The purpose for 
which the horse was required rendered it 
necessary that it should be quiet and steady, 
yet the defendant knowing, as he avowed, 
that the horse had previously run away, autho- 
rised his groom to say that it was quiet in har- 
ness. There might have been some exphuia- 
tion given of the cause of the horse having 
run away on that former occasion, whether 
from fright or from not having been properly 
driven. The fact is established that the 
horae ran away and that an accident oc- 
curred , coupled with this is the admission 
that it had run away on a previous occasion— 
whether by reason of imperfect training, or 
inherent vice or excusable cause, is not 
shown— this justifies the conclusion that, 
though quiet in saddle, the horse was not 
quiet in harness, and is sufficient to support 
the verdict. Appeal dismissed with costs. 

AttorDcys : Audcrson and Sandilands for 
appellant ; Woolcott and Turner for respon- 
dent. 



DABCLAT APPBLLANT, MOLUSOlf RISPOlTDIirT. 

Gumpcwder Statute 18C4, i\V^. 196, uct, 18 
doe$ not apply to manv/acturerif to that 
they are not liable to iumwtiry proceeding $ 
%tnle»» in reepeet of imported powder on 
their premUei, 

Special case stated from General Sessions, 
Melbourne, for the opinion of the Ck>urt. 

Mr. Ireland, Q.C., Mr. C. A. Smyth, and 
Mr. MTarland for appellant; Mr. O'Loghlen 
for respondent 

The case that was reserved stated that the 
appellant had been convicted before the 
justices sitting at Petty Sessions held at 
Williamstown, in the General Sessions Dis- 
trict of Melbourne, on the 12th September, in 
the year above mentioned, on the information 
of O. S. Burton, an officer of police for the 
colony of Victoria, for that he, the said Henry 
Barclay, herein called the appellant, being, 
on the 4th day of August, in the year afore- 

DlGUIBU 16| 1873. 



said, within the meaning of the Importation 
and Custody of Gunpowder Statute, 18H * 
deidsr in gunpowder, did unlawfully, oon* 
traiy to the provisions of the said statute, 
and mors particularly to the 18th sect 
thereof, at one and the same time, on the 
day and in the year last aforesaid, under the 
control of the said H. Barclay, have and keep 
in a certain house situate within the borough 
of Williamstown and the General Sessions 
District of Melbourne and the colony of Vic- 
toria, more than 9cwt of gunpowder— to wit, 
8»4061b. weight of gunpowder. The I4;>pel]ant 
appealed against said conviction to this 
Court, being the Court of General Sessions 
for the district of Melbourne, and on the 
hearing of said appeal this Court quashed 
said conviction, with costs, and states this 
case in respect of the following question of 
law arising on such appeal :— The respon- 
dents alleged that the Importation and Cus- 
tody of Gunpowder Statute, 1864, rendered a 
OianuCacturer of gunpowder who. buying par- 
tially damaged imported gunpowder, and sell- 
ing to his customers his manufactured article, 
had and kept on his unlicensed premises, the 
*' gunpowder manufactory," more than 2cwt. 
of gunpowder liable to the penalties of the 
act as a dealer in gunpowder, " having and 
keeping" on his premises more than the legal 
quantity. It was proved that the house, 
hereinafter called the "Factory." then in 
charge and under the control of the appel- 
lant, was situate within the borough of Wil- 
liamstown, at a distance from inhabited 
houses of respectively about 80, 70, and 90 
yards ; from a woollen mill, where 200 people 
were employed, of about 350 yards ; and from 
quarries which were being worked by a large 
number of men of about 150 yards. It was 
proved that the council of the borough had 
not adopted any bye-laws under said Gun- 
powder Statute 1864, and no evidence was 
tendered by the appellant that the said 
factory was licensed either as a public or 
private magazine under the provisions of said 
Act It was proved that on the said 4th 
August there was seized on the premises 
within said factory (the key of which factory 
was obtained from the appellant), the 
quantity of "blasting powder" set out in 
the conviction, a copy of which is hereunto 
annexed marked "A," consisting of "patent 
safety powder," manufactured by the appel- 
lant and the damaged powder aforesaid, 
contained in barrels, quarter-kegs, tins, and 
other cases, in all 3,4061b. weight of which 
blasting gunpowder 7191b. weight was im- 
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ported gunpowder. It wm proved that be- 
tween the 19th of the previoot July and the 
4th of Angnst, the appellant had bought 
from the importen and took delivery at the 
public magasine at Footscray of 216 kegs of 
gunpowder, imported by the ahips Waterloo 
and Pharos, and that said kegs were carted 
to the said factory ; that the gunpowder had 
been bought as damaged, and was described 
as one portion good and the other damaged, 
and some of said gunpowder had been used 
for the purpose of the appellant's manufac- 
ture by "extracting the ingredients" con- 
tained therein, to wit, the nitre, and it was 
''alleged'* by the appeUantthatallthesaid gun- 
powder had been bought for the same purpose. 
It was proved by three witnesses, severally 
retail gunpowder dealers, that they had re- 
spectively bought either at the factory or 
ftom the iBctoTf uaveller, at their own 
places of businesSi whereon they posted 
''gunpowder sold here,'* on numerous 
occasions various quantities of " safety 
blasting powder," manufactured at said 
factory by appellant, and which powder had 
been retailed by the witnesses to quarry- 
men for blasting purposes. The appellant 
contended that he was not a dealer in gun- 
powder, but a manuibcturer, and that as 
such he did not oome within the purview of 
the said act, and gave in evidence of his 
being a manufacturer "letters patent," 
assigned to the company of which he was 
"managing director" for the ndunufacture 
of a certain patent safety blasting powder ; 
alaob a receipt for rent under a licence 
granted by virtue of the Land Act of 1888, for 
the site of the said factory, for the poipose 
of manufacturing powder, and further gave 
evidence that some of the imported powder, 
bought as damaged, was dissolved in vats 
for the nitre contained therein ; and 
it was alleged that the remainder of 
the imported powder would have been 
dissolved in the ordinary course of manufac- 
ture, but for its seizure. The respond- 
ents, on the other h<ind, c<mtended 
that the appellant was both a manu- 
facturer and a dealer, and as such dealer 
amenable to the provisions of said act. 
This Court determined that appellant, 
as a manufacturer of gunpowder, was not 
within the purview of the Importation 
and Custody of Gunpowder Statute 1864, 
and that the repeated selling of the patent 
safety blasting powder manufactured by him, 
as set out in this case, did not constitute 
him a dealer within the meaning of the 



said statute, and the question of law for the 
opinion of the Supreme Court is, whether 
the said determination is erroneous in point 
of law. The conviction was based on section 
18 of the Gunpowder Statute, whidi enacted 
that "no dealer in gunpowder shall have or 
keep within the city of Melbourne, or any 
township, town, or borough, at any one time 
more than 2 cwt. of gunpowder ; and no iieraon 
not being a dealer, more than 251b. within 
any house, structure, warehouse, shop, cellar, 
yard, building, or enclosed space occupied by 
the same person or persons." subject to a 
penalty of 5s. for every pound kept beyond 
the allowed quantity, 

Mr. Ireland said that the colonial act was 
a copy for the most part of the Englisli act 
12 Gea III., cap. 61, but it omitted many 
clauses. The English act provided for the 
case of manufacturers, dealers, and non- 
dealers. The manufacturer was allowed to 
have a certain quantity of powder on his 
premises, the dealer had less, and the non- 
dealer had still less. When the colonial act 
was passed there was no manufactory here, 
and therefore thefs was no provision made 
for manufacturers, the penalty being imposed 
on dealers and non-dealers. So far as the Act 
was concerned, the manufacturer might keep 
as much powder as he liked, although he 
might still be answerable at common law for 
a nuisance. The appellant here was a manu- 
facturer, and not a dealer. 

Mr. O'LooHLEN urged that the evidence 
showed that Barclay was a dealer. Manufac- 
turers could cany on their business by ob- 
taining a licence to store their powder in a 
private magasine, and therefore there was no 
necessity for them to have more on their 
premises than was allowed by the act 

Mr Justice Babbt said that in the 
case of Alien v. Sharp, 2 Ex. 352, the 
question as to the meaning of the term 
''dealer" was discussed. It was there 
argued that the pUuntiff was not liable 
to be assessed to the duty imposed on 
horse-dealers. He was neither a horse- 
dealer in fact nor within the meaning of the 
statutes relating to assessed taxes. A dealer 
is one who buys and sells for profit It is 
true that in the case of J?, v. Me Oommii- 
ihneri of Sxdae, 6 Q, a 975, a buyer 
of foreii^ wine was held to be a dealer 
in it, but that decision proceeded on 
the particular language of the statute. 
Alderwrn, Baron, interposed in the argu- 
ment, "The strict meaning of the woid 
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•dMl'tato'dirtrilmta.- DoetnotthepUln. 
tiff 'diatrilmte' hoisM in the oonne of 
tamfflo?" Taking that to be the interpretation 
of the term dealer, the qnettion it wbetherthia 
mwUant was a dealer. The woid " dealer" 
In section 18 of the Onnpowder Statute 
iMantapenon who distrihatea gunpowder 
hf letaa He la distinct altogether from 
• manofaetoier. No proviaion was made 
m the act for controlling the mann. 
aetnie of gunpowder such as there was 
in the Engliah act The common Uw 
protection against the manufacturer ia of 
oonne not taken awaj, hut no summary 
power la given to bring the manufacturer 
befoie the justices. The Ckmrt is of opinion 
that sec. 18 did not refer to manufacturers, 
that ^ decision of the sessions was right 
and that the conviction was thexefoie righUv 
quaahed. ^ 

lir. JnsUce Fellows said that the appel. 
lant might have been convicted in respect to 
the imported gunpowder. 

Order of sessiona confirmed ; conviction 
quaahed. No costs. 

Attomeys : Woolcott and Turner to ap- 
pellant ; Qnmer to respondent 



Monday, Dec. 8. 

SimifOS IN EQUITY. 

(Before his Honour Mr. Justice Molesworth.) 

MUOIB V. KESTBBSON. 

'Vender and purehaier—QmdWon that if 
purchoier make any olgeetion or reguiiir 
ticn which vendor is nnahle or unwilling 
to remove, vendor may annnl eale^Spo' 
eifie performanee^Prayer that defendant 
f vendor) may answer requiiitUms if great 
expense not thereby oeeasioned, without 
averment that they could he so answered 
— Demurrer allowed. 

Mr. Holioyd and Mr. A'Beckett for 
plaintiff ; Mr. Webb for defendant 

His HoKouB gave Judgment in thia suit as 
foUows :— Mr. Mudie, the plaintiff in thia 
suit seeka to enforce specific performance of 
n contract for sale made by the defendant Mr. 
Kesterson, notwithstanding an attempt at re- 
scinding made hy the latter. Auctioneers 
and other agents for the sale of property are 
generally more anxious for the interests of 
the selleis, their employers, than of the pur- 
chasers, and frame conditions of sale accord- 
ingly very stringent against the purchasers, 
imd very loose against the sellers; and 

Pjbcsicbsr 16j 1878 



pnrohaasn having no proper cantion or 
sdvioe are often led to sign agne- 
mtnts including such conditions, and 
•ftsrwaids to get into litigation, in which 
w^ are beaten, witii the unpleasant 
addition of being called fools for having so 
ntnM by the counsel on both sides^ and 
ws Judga. One of the conditions of sale 
•tosd, in the present case, which Is veiy 
ooaiitton-«> that if the plaintiff be called 
n fool he cannot be called an uncommon 
lool-lsin the words following :— "in case tiie 
puchaaer shaU witiiin the time afonsaid 
make any objection to or requisition on 
the titles which the vendor shaU be unable 
orunwOling to remove, which right of elec- 
tion the vendor absolutely reserves to him- 
■df , it ShaU be lawful for tiie vendor 
wbethttho sbaU hayo attsmpted to remove 
such objection or comply wiUi such reqni. 
sition or not at any time to annul the sale, 
and to repay to such purchaser the amount 
Of his purchase money, or so much thereof 
asahaU have been paid by him, in fuU satis, 
faction of aU daims and demands whatso- 
ever Iqr such^urchaser by way of deposit or 
othennse. and also to return aU unpaid bills 
of exchange or other securities given hy such 
Purchaser, and without interest costs, or 
damages of any description." It should occur 
to Miy person of experience as to buying and 
MUing Umd upon reading such a condition, 
that Its words wouldsubject a purchaser to 

SSL^STk^ d aellerhavinia^titte 
m«ht take his chance of tiie purchaser not 
objecfang in time, and then force him to take 
his bad titie, and, if the purchaser took tiie ob- 
jection, escape aU liability for the cosU he 
would incur and interest of deposit; if tiie 
objection should be taken, and tiie seller be 

th^tw?f • l^t^^ might exactiy weigh 
whe^r It would be better for him to rescind 
the bctfgam or enforce, taking tiie expense 
of making titie; and if from rise irtiie 
value of property, or any other canse, 
the seller should wish to escape the 

S'^fS'f ht ^^ /^"* ***• purchaser eitiier 
to give the bargain up or take his purchase 

^th a chance of havingtitie. But if a pur- 
chaser signed an agreement for purchase with 
an express stipuUtion that the seller might 
at any time before exteuting a conveyance 
at his mere will revoke the contract 
I do not see how courts of justice could 
e^orce the sale against the seller. I am in 
this case dealing with the facts aa stated 
by the plaintiff in his bUl. to which 
here is a demurrer. The defendant's soU- 



343 



KEP0RT8.— Vol. IV. 



dtor produced to the platntifTs certain 
of the deeds oonstitnting defendant's title, 
and plaintiffs solicitor delivered certain re- 
quisitions upon the defendant's title to the 
solicitor of the defendant within the time 
limited by the conditions ; and the solicitor 
of the defendant did not in any manner 
answer or reply to the said requisitions, but 
wrote as to them :— " I am unable to comply 
with or remove the same, and therefore I am 
instructed on the part of the vendor to 
annul the contract, in pursuance of the fourth 
condition o( sale." The " unable " might be 
untrue, but the word would, I think, suffi- 
ciently convey "unwilling." The "unable" 
is not contradicted. Conditions of sale should 
be construed strongly against the seller, 
and I would go as far as I could without 
breaking the dear words used in relieving 
the purchaser. But this case goes beyond 
any authority to which I have been referred in 
favour of purchasers, and they are rather 
stroifg, from such stipulations. In some 
cases "objections shiUl not be removed" 
have been held to mean "cannot be re- 
moved." In others "in case the pur. 
chaser shall insist upon objection" ^ve 
been held to show that something must 
have occurred beside the mere making 
of objections by the purdiaser, and there- 
fore it has been inferred that the seller 
is bound to do something upon the ob- 
jections which will enable the purchaser 
to exercise an option as to each objection. 
But here there Is no such word, and the 
seller doing anything to meet the requisi- 
tions, might incur the risk, according to 
cases in " Dart onVendon and Pnrchaaers." 
147, of being held to have waived his right 
to resdnd. I am bound on a demurrer to 
take a bill most strongly against the 
pleader. This bill states nothing as to the 
subject of the requisitions whether the de- 
fendant could or could not have removed 
them, whether the removing them would 
have produced much ezpense-^indeed, the 
mere answerini; of them might have been 
attended with considerable expense. It is 
consistent with the bill that the seller 
might have had reasons perfectly fair and 
reasonable, according to the spirit of the 
contract, to resdnd. The bill prays that 
the defendant may answer the requisi- 
tion, so far as may be done with- 
out great expense or trouble to him, 
but does not own that he can do 
so as to any, without such expense or 
trouble. Perhaps averments might be truly 



introduced into this bill which would make 
it sustainable according to the opinions 
expressed by some of the judges in cases to 
which the plaintiff's counsel have referred me. 
I hardly think they would change my opinion 
upon the words of this condition of sale ; but 
as the bill stands. I can only allow the de« 
murrer with costs. 

Solicitors : Pavej for the plaintiff ; Hop- 
kins lor defendant. 



Thubsdat, Dec XL 



BE FATBICK BYBN& 

AdmlniitratloH of real citato of intettato 
dying before Act, No, 280 — Letters of ad- 
mifiiitratioH itating date of death ^ in- 
tettate to be btfore comiHg into operation 
nf above Aett need not etate that thegare 
wlfject to adminiitrator holding real eetate 
in tr^it for heir^at-la'te, 

Mr. Lawbs mentioned this case. The in- 
testate had died in 1863^ before the act was 
passed which enabled real estate to be 
distributed in the same way as personalty. 
By the act passed in 187% administration 
might be taken out of such property, but the 
executor or administrator was required to 
hold it in trust for the heir at law. The 
registrar, before granting letters of adminis- 
tration in this case, required that a clause 
should be inserted in it, stating that it was 
subject to the administratrix holding the 
real estate in trust for the heir at law (an in* 
f ant son of the deceased). It was submitted 
by Mr. Lawes that the registrar had no 
power to require the insertion of those 
words. 

flis HoHODB thought the administratrix 
would be sufficiently prevented dealing with 
the land if the letters of administration con- 
tained a statement of the date of the death 
of the intestate, and that the death occurred 
before the coming into operation of the act 
already alluded to. 

BoUdtors: Davies and Campbell lor ad- 
ministratrix. 



BI TUCXIB. 

AdmitUitrator — Chtarantg of Aeeuranee 
Co, not tahen unUte ite rulee enable tho 
direetere to beoome evretiee. 

In this case Mr. Holroyd had applied that 
the bond and guarantee of the Australian 
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AUift&ce Auaranoe Company shoold be 
teken for the dq0 perfonnanoe of his duties 
hy the administrator. 

His HoiroDB said that he did not think 
the company's deed of settlement contem- 
plated their taking such business as that 
ptopcmtd. The clauses of their deed clashed 
in many particulars with the rules of the 
Oonrt as to the duties of administmtors and 
their sureties. If the company wished to em- 
bark in this class of business, the rules ought 
to be altered so as to enable the directors to 
become sureties, containing of course also a 
statement that the funds of the company 
only would be answerable for any default. 
He refused the application. 

Solicitor : E. J. Murphy. 

LOlTDOir CHABTBBBO BAVK ▼. LBXPBZBBB AND 

0THBB8. 

Ompromiie o/iult syhject to eement of one 

defendant for whom there feould probably 

be nothing in anif event — Court refuted to 

diipemewith iueh eoment. 

Sec judgment, ante^p, 136. 

A proposal had been made for a compro- 
mise of this suit, and all the parties inte* 
rested except the National Bank had con- 
sented to the compromise. An order was 
made referring it to the master to inquire 
whether the compromise would be for the 
benefit of the infant defendants; but this 
order was subject to the National Bank 
consenting. The National Bank, after 
taking some weeks to consider, refused to 
consent 

Mr. DbVbbdon, for the defendants Lem- 
priere and the infants, applied that so 
much of the order as made the compromise 
subject to the consent of the National Bank 
should be struck out He said that that 
bank had but a very shadowy interest in the 
result, as there were prior, claims on the 
estate which would absorb nearly everything. 
If the compromise were not acceded to and 
the suit went on, the interest that would be 
payable to the plaintiffs till a final decision 
was given, would swallow up so much that 
there would be very little left for anybody 
else. 

Mr. Lawbs, for the plaintiff, also urged 
the propriety of the compromise being 
adopted. 

Mr. HoLBOTD said that the effect of the 
compromise was simply this, that the 
National Bank was to get nothing, and there 
was no reason why they should agree to any 
such proposition. 

DlGUCBER 16, 1873. 



His HoBouBsaid the National Bank were 
entitled to be heard ; they had been made 
defendants, and he was not disposed to alter 
the order he had already made. 



BB J. D. STOCKS. 

Ineekenep Statute 1871, No. 379, uete, 136, 
XM — If oitate be t^ffieient to pay eeoen 
MUin§i in the i, when ouignmeHt tahen 
by eredUorSt the ineelvent ie not to be 
deprived ef eertljieate, because it wae 
redueed below that amount by ane of the 
agreeing erediton withdrawing and throw- 
ing the estate into CouH—Inducing ere- 
ditor to renew bille by false rcpretek- 
tatiene tf hie affaire^ is net an ojfenee by 
imeWent under eeet, 164, tubeeet. 16. 

Appeal against a decision of 7udge Noel, 
refusing a certificate of discharge to J. D. 
Stocks, a storekeeper at Klaine. 

Mr. Webb for appellant ; Mr. Lawes for 
the opposing creditor, Mr. J. M'Gee. 

The judge refused the certificate because 
no reason had been adduced for dispensing 
with the condition of paying 7s. in the £, and 
because the insolvent had offended against 
sub-section 16 of sec. 154 of the act of 1870, 
which prohibits an insolvent making any 
false representation or other fraud for the 
purpose of obtaining the consent of his 
creditors, or any of them, to an agreement 
with reference to his affairs or his insolvency 
or liquidation. The evidence was to the 
effect that in July, 1872, Stocks came to Mel- 
bourne, saw M'Oee, told him his assets were 
£1,113 lU. Cd.. and his liabilities £978. There 
were some bills of his then current in M 'Gee's 
hands. Acting on this representation M*Gee 
consented to renew the billson beingpaid£aO. 
The money was paid, and the bills were re- 
newed. Two or three months afterwards 
Stocks found it necessary to call a meeting 
of his creditors. At this meeting he proposed 
either to sequestrate his estate, or to assign it, 
and pay to his trustees a sum of £320 he had 
in his possession. This £320 was more than 
sufficient to pay 7s. in the£. The creditors 
(M'Gee being present at the meeting) agreed 
to take an assignment, and Stocks accord- 
ingly paid over the £320 to Messrs. M'Gee 
and Josephs, acting for the other creditors. 
Immediately after the assignment, M'Gee 
applied for and obtained the compulsory 
sequestration of the estate on the ground of 
Stocks having committed an act of insol- 
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vency in making the attignment. The reason 
given for this oonrae was that M'Gee was 
angry at his having been deceived as to the 
insolvent's affairs in July, and also because 
he wished to test a chiim of insolvent's 
brother for £900, the existence of which debt 
had been withheld from him in July. The 
estate did not pay 7s. in the £. 

His IIoxouR said that a very good reason 
had been given for the inability to pay the 7s. 
If a man was willing to hand over all his 
estate to his creditors at their request, and 
if the estate was then able to pay the dividend 
required by the Act, it was hardly fair to 
punish an insolvent because a cantankerous 
creditor, after agreeing to the arrangement 
in the first instance, withdrew from it and 
caused a great deal of expense to be incurred 
by throwing the estate into the court Nor 
did he think that the second objection bad 
been sustained. The charge was that the 
insolvent had induced the creditor to renew 
the bills by making false representations as 
to his affairs. Now, in the first pUce, there 
was no such offence under the Insolvent 
Act, and he was not going to invent a new 
class of offence that was not in the 
act In addition to that he did not 
believe that the creditor was at all 
influenced by the alleged untrue state- 
ments of the insolvent What princi* 
pally influenced him was, undoubtedly, his 
getting the £50. The Insolvent Act did not 
contain any such offence as procuring an en- 
largement of credit and a renewal of bills by 
false representations, and he should there* 
fore grant the certificate. 

Mr. WsBB applied for costs. 

His HoNOUB said he did not think he had 
jurisdiction to grant costs— at all events, he 
would not now exercise it 

Appeal allowed without costs. 

Solicitors : Davies and Campbell for 
insolvent. 



COURT OF MINE& 

Monday, Daa S, 

(Before His Honour Mr. Justice Molesworth, 

Chief Judge.) 

BOK JOHN V. YUNQ HINO. 

Mining Statute AmendmeHt Act. No, 446, 
»ect, 20 — Apjfeal from Warden — Cppy of 
complaint delivered to the Court need not 
he certified— Affidavit qf terciee of $Hm- 
moM containing copy of plaint, not «r/- 
licient unleu appellants at the time aver 



that they preunt it as a true copy of 
complaint — Court of appeal cannot at the 
hearing^ receive preliminary evidence of 
iuch copy in said affidavit being true copy 
of plaint, 

Mr. Webb for appellant ; Mr. Helm for 
respondent. 

Ills Honour gave judgment in this case as 
follows .'—Questions submitted by the learned 
judge of the Court of Mines* Castlemaine. 
Hok John and others sued said Yung 
Hing and others before a warden, and got a 
decree. Yung Hing and others appealed. 
Upon the opening of the appeal, counsel for 
the respondents objected that no copy of the 
complaint under the Act Ko. 446. section 20, 
had been lodged, and I presume, from his argu- 
ment before me, argued tliat the copy lodged 
should be in some way certified as such. The 
Act No. 291, section 213, provided that no ap* 
peal should be heard unless at the hearing a 
copy of the minute of the warden's decision 
certified under his hand should be produced. 
The act No. 446, section 21, repealed this, yet 
in the present case this certificate was pro- 
duced by the appellants, and contained their 
complaint The act No. 446, section 20, pro- 
vides tliat before any appeal shall be heard 
the appellant sliall deliver to the clerk 
for the use of the Court, or shall see 
that there be provided for the use of the 
Court, a copy of the complaint before the 
warden, and a copy of the decision thexeon 
which is appealed against Now, as to the 
copy of the complaint, the appellants had 
lodged with the clerk an aflidavit of service 
of the summons containing the complaint 
I do not concur with the argument as to the 
necessity for the copy being certified. The 
complaint in the warden's court is not a 
matter of record anywhere, so that certi- 
fied copies should be presented under the 
Evidence Act, section 25 ; and the act No. 446 
makes no provision for authentication by the 
appellant It, I think, merely requires him 
to lodge what he represents verbally or 
otherwise as a copy of the complaint That 
copy has no weight if any dispute of it being 
a true copy arises ; the learned judge may 
receive such evidence as he thinks fit and 
if he think fit, punish the appellant, who 
has lodged a false copy, in costs, or perhaps 
dismiss his appeal. This case is so loosely 
stated that I am not sure I take the facts, 
but as I collect them the appellants had not 
furnished that which they represented as a 
copy of the complaint The affidavit pre- 
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MAted an aawrli<m of the 
not of tho appellanti^ of the oontonts of the 
oomplAint In the caso of Oroeher v. Wiffff 
{TheArgua, ICareh Si 1868). I hold as to the 
act Na VU aaction 213^ that ajndge mighty at 
hia diaoation, hear an appeal if at any time 
before hia dedaion the warden'a certificate 
waa produced to hinL In the preaent eaae 
I would think the objection of tiie copf not 
being lodged good„ bat that if Uie ap- 
peUanta therenpon aaid they preaented the 
complaint in the aifidayit aa a tme copy of 
the complaint^ that the learned Judge might 
have received it and allowed the caae to pro- 
ceed. I anawer, however, that^ aa I collect the 
facta, the aheet of paper depoaited with the 
derk of the court waa not a compliance with 
the act No. i4A, aec. 20, aa regarda a copy of 
the complaint repreaented by the appellanta. 
before the hearing commenced, to be auch, 
and (2) that the court of appeal could not 
hear preliminary evidence df that aheet of 
paper being a true copy to remove the diffl« 
cnlty* I rather think that the learned 
ludge'a attention waa called only to the ne- 
eeadty of the copy being certified. 

SolicitorB : Lindaej (for Warton) for ap- 
pellant : Edwards (for Paynter) lor 
refpoudent. .■.^— ^-« 

enramAL ouabts-mzndio oompavt v. moboav. 
JUinimg Statute 1866, JVb. 291, sect. 172— 

After time for appeal has ewplred, a judge 

0/ the Court qf Minee eannot emtend it. 

Mr. Hartley, Mr. Holrqyd, and Mr. 
H'Farland for appellanta; Mr. Helm and 
Mr. Webb for respondent. 

Hia HoHOUB gave judgment in this caae, 
aa follows :— In thia caae I have to dedde 
upon a motion made for Mr. Morgan, that 
an appeal be removed from the liat of hear- 
ing before me, on the ground of it having 
lapeed by delay and other grounda. A decree 
waa made in a suit of Central Quartz-mining 
Company (BegisteTed), againat Morgan by the 
learned judge of the Court of Mines, Maldon, 
on the 21at of Auguat, dismisdng the plaint 
from which the plaintiff intended to appeal, 
and aerved a regular notice of that intention 
upon the defendant'a attorney, whether upon 
the 28th or dOth of Auguat is a matter of con- 
flicting evidence. The four weeks from thia 
aervice would expire on the 25th or 27th of 
September, and no caae waa trsnamitted by the 
appellanta until after that time ; but on the 
27th of September the learned judge made an 
Older extending the time for tranamitting the 
Aa to the time when the notice 

16, 1879. 



of appeal waa actaally aerved, I have the 
afldavitof the derk of the reqwndent'a adi- 
dtor that it waa handed to him by a boy 
under 14 yeara of age at the ofllce, in Caatle- 
aaine, al 10 o'dodc of the forenoon of the 
day of ita date, September 28, and thai he 
than and there made an endoraement upon 
it in pendl, whidi still remaina, of the hour 
and day of delivery ; and the reapondent'a 
■olidtor nakea affldavit that he airived 
at 2 p.m. of that 'day al hia ofikot, 
fdond the notice and endoraement^ and 
inaerted "Thaxaday** himadf in the 
pendl memoiandnm. He further atateo^ 
and ianot eontiadieted, that on the 29th of 
Angnal he wrote to the appeUant'a aolidtor 
to tax eoata and forward draft caae for 
peroaaL Thia ia nol oonlradieted or ex- 
■^i^i..^^ J iKfair la mtohi admit aa ex* 

planation that the intention to appeal had 
been verbally announced, and therMore audi 
a letter before formal aervice canaed no anr- 
priae. The reapondent'a aolidtor, on hear- 
ing of the order of 27th September, al once 
protested that it waa after the time, and pro- 
ceeded to aeek an order to aet it adde in a 
manner quite conaiatent with hia atory. The 
learned judge refnaed to aet adde hia order of 
the 27th, without prejudice to any appUcation 
which might be made to me, ao I approach the 
aubject uninfluenced by hia viewa. Ctai the 
other dde, the appellant'a aolidtor atatea 
that he arrived at hia office, Sand- 
hurat, by train from Mdbonme^ at about 
11 a.m., Auguat 28^ and for the first 
time set about drawing the notice of appeal, 
and on the afternoon of that day had it 
aettled by counael, who made an entry about 
it in hia books ; that he then had the notice 
80 aettled copied out by hia derk, and that 
he, on the 29th, aent the copy to hia brother 
in Caatlemaine for service, -being the very 
paper now in the reapondent'a aolidtor'a 
handa. Hia derk, who made the copy, cor- 
roboratea him aa to all thia, and the 
boy who made the aervice, who ia in 
the employ of that brother makea a podtive 
affidavit aa to the only service being on the 
aoth. Hia affidavit before me waa made long 
after the fact, and he ref era to no extraneoua 
fact to confirm hia recollection. The bar- 
riater who waa conaulted makea no affidavit 
to corroborate. Barriatera have naturally a 
diaindination to appear aa witnesses in mat- 
ters connected with their professional em- 
ployment^ in a battle of teatimony. How fsr 
that diaindination ahouldx)perate I ahall not 
diacuaa. I ahall only aay that I think a re- 
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ferenoe to ft bftrrister ■ actovhoald not be re- 
gftided as a conobontion for ft penon re- 
ferring to them, if the berriitei' doee not 
appear as a witneea. Bnt there Is another 
person referred to^ the appellant's solidtor's 
brother, through whose hands he alleges 
that the docnment passed, who makes no 
af&dayit, not e?en one stating he has no 
memory on the snbjectk and that omission 
makes me adopt the respondent's as the 
more probaUe Torsion of the facts. This 
case has palpably been carefully worked up 
as to eyidenoe. I hare then to deal with a 
point of law whether a district Jndge can 
give more than four weeks' time for for- 
warding an appeaL Not having made any 
order wiihin four weeks, I have almdy de« 
cided that he cannot— Aiemum v. WaUon, 
6 W.W. and A'B., H. 1, and, again, 
Qdgenv. WaUbran, 1 Via Rep., IL, 98. Sec- 
tion 172 of the Ikining Statute imposes on 
the appellant the duty of forwarding the case 
within four weekk from the day of serring 
the notice of appeal, or such other time as 
the Jndge shall from time to time direct 
AcoMding to the aigunents for the sppd- 
lants^ from time to time woold mean at any 
time, withoat regard to the delay being 
cansedby the parties or the Jtidgs in ssttUng 
tlie cassbor by the mere caretoss or eren 
wHfal omission of the appellant after the 
case was settled. Mining property is liable to 
f orf eitnre by inaction. Thit Mining Statate 
shows a reasonable wish to force litigations 
to a ck)se expeditious^, which concems the 
poblic as well as the litigants, and |o 
prsTent the effect of deddons being 
soqwnded by delay. Tlia lodge him« 
self msy be the person caosing dslsy 
in the settlement of the cassb and it Is im- 
portant that he should be f creed on by the 
appellant from time to time calling his at- 
tention to the l^pe of time. I have beenie- 
f erred to English decisions pablished sfaice 
those of mine. I have noticed ilTofOtti v. 
Hydion, L.R.,Sa P. S&S^ decided that under 
151k 16 Vict a 76b sec. 161, a jtidge msy enlarge 
the time for apUintiiTs proceeding to trial 
after the expiration of a 20 days' notice calling 
him to do sOb and a trial heuing being lost 
Snch enlargement would have no effect to pro- 
long litigation ; it merely enabled a party to 
prosecute an existing suit instead of paying 
the costs of one and beginning another. 
The subject was one on which the courts 
had under the preTious law a discretion of in^ 
dulgence. In Lordv. Ae0^L.R.,S Q.B. 4IMblt 
washeldunderl7lklByict c 126b sec U^ that 



under the words it shall be lawful for aiudgs 
for good cause, from time to time, to enlarge 
the time for making the award, that the 
Jndge might grant a further time after the 
original time was expired. This was in 
furtherance of the determination of rights 
between litigants who had selected arbitra- 
tors to tiy their rights, and preventing the 
waste of money incurred in the partial liti- 
l^on which had gone on. The Gourt went 
into a history of arbitrations, and the law 
about them showed that it always was com- 
mon for persons before arbitrators to 
go on after the time limited, that their 
doing so wss held a consent to the 
arbitration proceeding, and that the bi* 
tent of the statute was to enable Judges to 
do what the parties often did for themselTes. 
Both cases regarded continuance in the 
same court I feel it of considerable 
importance to p r ese n re uniformity of 
practice under the Mining Statute, and 
not to depart from decisions at which 
I haTO once airiTed, although debateaUcb 
especially as the Mining Statute wss amended 
by Act Na 446b iipon points In which it wss 
thought that it had worked inequitably, or 
that decisions npon doubtful words in it 
were impolitia My dedsibn In Bremum v. 
WaUon was, I apprehend, the motive for 
section 10 of it but nothing wss done to 
legalise the enlargement of the term for 
transmitting a case after the preTious term 
was expired. It is unnecessary for me to 
discuss someother objections which hsTe been 
argued sgainst the raderof September 27. I 
order the remoral of the appeal from the list 
without costs, and direct the return of the 
deposit the appeal having proTcd abortiTO. 

SoUdtori: Merrifield for appellants; 
Welch for respondent 

WXDMMDAT, Dia 10. 

siA Qunv QUABn-immro oomfavt t. sia 

QUABn-MXMura ooMyAvr. 
Mining Statute 1866, No. 291, ieci. 177— 
2V«i|MMi — Miners* rights preimeei ftr 
sawu enlg ef eempU^mMk U Wwrden has 
Jmirsdietisn to assess damages to stieh mm- 
l^ndmts alone and to let tkam inte 
possession. 

See prerious prooeedingi. ante, p. ISOi 
Mr. Webb for ^ipellants ; Mr. Hebn for 

le^pondentSt 
His HevouB gave Jndgmsnt In this suit as 

folloWB :— In a oasebsfovs a warden, the Sea 
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QnMrte-niiniiif OomiMuij and Meitn. lUke 
•ad BaImud, as its tnistaaa, sought dsmsges 
lor encroaohment sgsinst the 8es Qnesn 
QnsrtB-miniiig Company, for trespass, and 
that the defendant company might be oidered 
to xemoTS from and cease trespassing upon 
the daim, and pay damages. The individnal 
oomplainanti were trustees of the complain* 
ant company, each for one twenty-fouth of 
the claim. The company and Rake produced 
miners' rights corerinff the period of tree- 
pass and trial, hat Balaam did not The claim 
was in the Sandhurst district* under bye-laws 
making registration of Uie hdlders of mining 
daims necessary to a legal title. I think 
therefore that the complainanis oonld re- 
coTsr for so much only as they showed a 
legal tiUe and mmers' rights for. But ac- 
cording to the principle of OritMeif v, 
Orakam, 2 W.Ik W., law 71. and the prin- 
ciple that tenants in common, suing in 
ejectment under the aaciant system as lor 
the entire, migiht lecoTor a verdict and 
•jwcnte an habere, I think that the com- 
plainants other than Bahuoi were entitled 
toa decree for damages and possession ss 
lor 28 twenty-fourth parts. I thereforB 
answer the question that the decision of the 
warden upon the hearing of Um said com- 
plaint was wrong and improper haying re- 
gard to the non-production by the respon- 
dents of a miner's right for the complainant 
Benjamin Balaam ; but I think that the 
warden might properly nnnrnn as damages 
to the complainants other than Benjamin 
Bahuoi 28 twenty-fourths of the said daim, 
and let the complainants other than the 
said Benjamin Bahuoi into possession 
thereof 

SolioitQcs : Welch for appdlants ,* Hornby 
lof nqpondents. 



SUPfiSME OQURT. 

snTDros or bajtoo.— hxlabt nsK. 

Friday, Dbobkbbb 6. 

(Before their Honours Mr. Justice Barry, 

Mr. Justice Williams, and lir. Justice 

Fellows.) 



ABlOXAai T. SMITE. 



ffiatii- 



JfMfy kMd and reeeieed.—Aetim 
Urimahle ly pUnmtiff wh», hamrng m 
Mim mgaiMtt Gaverfment, etfeeuted power 
^attemeif U defendant U reemne naneift 
when eibtained frem Oevemm ei U mnd U 
reUtUiamtmnomAmaUff U^poffmmit tfmomti^t 
adeaneed, hut reaOf (ae nam emem) to 

16, 1873. 



«MM • hriie UtkeMtmiiteref the depart* 
mstU^^Sueh ewm neeer aet^ueUj^ ueed as 
Ml», kut paid kpptaimtif, en defendant 
r^^uing etkerwiee te eXUm Am U ree^me 
the amemd ef He eMm frem Gevemment 
effter it had heen aUmed ^ Plaintiff 
foae u n der dmreu'-' Male fer neneuU en 
greundefUt^alitift ernem trial, dieeharged. 

Bide nUi for anonsuit. 

Mr. HigiAbothamaadMr. Williams showed 
causs; Mr. Zielaad, Q.a. Mr. Billing, and 
Mr. MTaiiaad in support of the rule. 

The plaintiff, Mr. Benjamin Armitage, a 
cootiactor, susd Mr. L. L. Smith, M.L.A.. 
for aoBsy had and reodTsd, and money 
payable to the plaintiff. Plea nerer in- 
debted. The case made for the plaintiff 
wa% that hi 1M2 he had a daim against the 
OovmiBMit en a mad contract for some 
£1,000. He was unable to get it paid, and in 
1868 he met the defendant, who offered to be 
a go-between between him and the Ck>m- 
mianoner of Roads (Mr. C E. Jones), and 
that he ahould require authority to atop £500 
out of any money that might be recovered. 
This money was to be paid as a bribe ro the 
Commissioner. Armitage accordingly signed 
and sealed a bond redting that be owed 
Smith £600 for money advanced, and gave 
Sadthpowerof attorney to draw the money 
at the Treasury. He subsequently signed 
what are known as H forms. The 
Govemment-oi&ce in 1868 would not pay the 
money. In 1871 the subject of Armitage'a 
daim was brought before the Legislative 
Assembly by Mr. Crews, but the motion for 
the appointment of a committee was nega- 
tived by one. On the following day Mr. 
Smith saw Mr. Longmore, the Commissioner 
of Roads, pointed out to him the doseness 
of the division on the previous even- 
ing, and induced him to appoint 
a board to consider the daim. The 
board reported in favour of the plaintiff'a 
daim, and Parliament voted him, £1,456. 
Plaintiff said that when he went to the Trea- 
sury to get the money he found thai Mr. 
Smith had lodged the power of attorney, and 
thwefore that the sum voted by Parliament 
was not available. An interview then took 
place between Armitage and Smith, when it 
was ascertained that Smith had assigned his 
rii^t under the power of attorney to a person 
named Simmonds for valuable consideration, 
and Simmonds insisted on being paid. 
After some negotiation Armitage paid £300, 
andgave a bill for £800, guaranteed by 
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son, which was disoonntad by Simmonds and 
paid hy Armitage at matority. Armitage 
sought to recoTor the £600, as having been 
paid under oompnlsion and for no considera- 
tion. The defendant's story was, that the 
money was reaUy due to him for money ad- 
vanced and bets that Armitage had lost The 
jury gave a verdict for pUintiif. damages 
£600. The rule was applied for on the 
groond that^ taking the plaintiffs story to be 
tme, the transaction with Smith was an 
illei^ one. The money was paid to bribe a 
Minister of the Grown, and therefore could 
not be recovered back ; and, second, that 
there was no evidence of any compulsion. 

lir. HionraoTBAM said the first point was, 
whether the money was paid by Armitage^ 
either in the first instance in 1868, or after- 
wards in 1872, for an illegal purpose. As- 
suming that on either occasion the money 
was paid with an illegal object, the de- 
feiiirf^it must plead it He could not take 
advantage of itunder a idea of never indebted. 
It was so held in Jbmcpjdfe «. Laifeoek, 1Q.B. 
414 That was an action for goods sold and 
delivered. The defendant alleged Uiat the 
contract was illegal under the act 9 and 10, 
WilL IIL; but as he did not plead it^ be was 
not allowed to take advantage of it 

lir. Justice Fellows.— How can you plead 
ille^tyinanaetioirof this kind? 

Mr. IsiLAirD.— And how could the de* 
fendant know what the plaintUTs case was 
going to be? 

Mr. HionrBOTBAic.— The defendant ought 
to have known it The juiy have found that 
the plaintiff's stoty of the transaction is the 
oorrect one ; if tibat Is so^ the defendant 
must have known it, as the contract was 
made between him and the plaintiff. 

Mr. Justice Babbt.— If he had pleaded the 
illegality he would have adopted the plain- 
tiff's version of the transaction, which would 
have been very inconvenient 

Mr. HioiKBOTOiM said that that was one 
of the difficulties that beset a defendant in 
every case. It would, no doubt, have proved 
very embarrassing for him to present to the 
jury two totally inconsistent lines of defence. 
Even, however, had the money been given 
for an illegal object, and if it was unnecessary 
to plead it to entitle the defendant to take 
advantage of it as a defence, there was 
another answer to this part of the rule. 
The money had not been applied to the 
illegal object ; and before it was applied the 



plaintiff had an opportunity to repent He 
did repent^ and he asked that the money 
should be given to him instead of being 
^^propriated to bribingthe Minister. Possibly 
if the money had been paid to the Minister 
by Mr. Smith, the plaintiff could not have 
recovered it fiom the defendant It was on 
that principle that Lowry v, Bardku, 8 Doug- 
las 408, was decided. There an insurance 
was made on a ship in which the party in- 
sured had no interest, and therefore the 
insurance was void, but it was held that the 
premium paid by the insured could not be 
recovered by him after the ship had arrived 
in port, though he could have recovered it 
before the ship had arrived— that while the 
illegal contract was merely executory and 
notexecuted, theparty could obtain his money 
back. The second ground of the rule was that 
the mpney had not been paid by plaintiff to 
defendant under compulsion. Now, compul- 
sion need not be duress of the person or 
goods. It was sufficient if wrongful means 
were used by the person receiving the money 
—means which he was not justified in using. 
It was held in Frazer v. Pendldnarp, 31 L.J., 
C P. 1, that the payment must be involun- 
tary, and made under undue pressure. There 
a mortgagee having agreed to assign his 
security on payment of the principal, interest^ 
and costs, made a claim for costs to which 
he was not entitled ; the assignee of the 
mortgage refused to execute the assignment 
on any other terms, the mortgagor paid 
under protest the whole sum claimed, and 
it was held that the mortgagor might recover 
the money he had so paid in an action for 
money haa and received, as he had paid 
the money in the first instance under 
duress, in the strict legal sense of 
the term — that is, the payment was 
involuntary, and under undue pressure. It 
was held also that the mortgagor was not 
stopped from setting up this claim by the 
recital in the deed of assignment to which 
he was a party, that the whole sum paid was 
due for principal, interest^ and costs, for, 
although the recital was an estoppel be- 
tween the parties to the deed where the 
matter of the deed itself was in dispute, it 
was not an estoppel where the matter was 
collateral to the main object of the deed. In 
AMuan v. Denby, 7 H. and N. 83i the 
defendant had refused to accept an offer of 
composition of 6s. in the £1, unless he was 
paid £60, and received an acceptance for 
£107 ; the other creditors would not sign 
the oompositlQii deed unless the defendant 
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did. and the plaintiff at last paid him the 
£60 and gave him the acceptance. It was held 
that the plaintiff could recover back the £60 
as having been paid under nndne pressure. 
To use the language of Lord Kllenborongh, 
in another case, one man held the rod and 
another bowed to it. Applying that law to 
this case, the plaintiff was prevented from 
getting his £l,i60, unless by acceding to the 
defendant's demands and paying him the 
£600. The action of the defendant had pre- 
rented the treasury paying out the £1,45C ; 
the Terdict. therefore, ought not to be dis- 
turbed. 

Mr. Williams followed on the same side 
and argued that even if the plaintiff gave 
the £600 for an illegal object, he was entitled 
to get it back before that object had been 
carried into force. The jury had found that 
no such debt was due from the plaintiff to 
ithe defendant as Mr. Smith had asserted, 
and therefore the £500 could only have been 
given for the purpose stated by the plaintiff. 
As to the compulsion, it was proved that the 
plaintiff was hard up, that the defendant 
knew that fact, that he lodged the power of 
attorney at the Treasury, which had the 
#ff^cr of prevpiitine the plaintiff cPth'nir bis 
•ii«»n«»v until Snitii wa** i»»ii«l liifl <1einanHfl. to 

Sir. Irelaso, for the defeniiant. Riiiri as 
pleaiting the lUegaliry. it was iinpof^ibfe for 
the defendant to do that. He knew nothing 
of what the plaintiff's case was to Ije; the 
first he heard of the money being to bribe 
Jones was when plaintiff stated it in the 
witness-box. The circumstances of the case 
showed that plaintiff's account of the transac- 
tion was wholly untrue. It was perfectly ap- 
parent that there had been a dispute between 
the parties, that there were negotiations for the 
settlement of that dispute ; that there were a 
number of I.O.U.'s, most of which were de- 
stroyed when this bond was given by the 
plaintiff. The plaintiff's story was wholly 
uncorroborated, and he came into court 
alone to contradict the statements in a 
solemn instrument that he had signed and 
sealed. As a general rule, it would not be 
disputed that money paid under duress 
could be recovered back. But here was a 
man who, on his own showing, was a party 
to a most corrupt bargain, and who swore 
that all the statements in a deed, the par- 
ticulars of which were filled in by himself, 
were untrue; that they were gross false- 
hoods, and that they were only made for the 
purpose of getting money from the Govern- 
ment. The Court would pay little heed to 
the evidence of such a man. 

Decsmbbr 16, 1873« 



Mr. Justice B.vbry.— All those questions 
have been disposed of Ivy the verdict. 

Mr. Ireland said perhaps they had, but in 
a case of this nature the Court ought on con- 
sideration of all the facts, to grant a new 
trial, if it appeared that the plaintiff was 
unworthy of belief. There was an important 
fact in this case which ought to be remem- 
bered, namely, that Smith did not get a 6d. 
of the money. It all went to Simmonds, 
who was the assignee of the plaintiff's bond, 
and who gave valuable consideration for 
it That was an element which dis- 
tinguished this case from all those cited. 
Here was a third party (Simmonds), who, 
relying on the bona fides of the plaintiff, 
had given money for the bond. The 
plaintiff had lain by for four years, and had 
made no sign that he intended to dispute 
the validity of the bond, he gave no notice 
to Simmonds. 

Mr. Justice Barry.— I don't see how that 
affects the case. Simmonds is not sued. 

Mr. Ireland.— He got the money. 

Mr. Justice Fellows.— Yes ; but the de- 
fendant has to pay for it. There is no ques- 
tion now as between Armitage and Sim- 
monds, but between Armitage and Smith. 

Mr. Ireland.- If Smith had never parted 
with the security, the doctrine as to paying 
the money under compulsion would have ap- 
plied. But Smith had not got the bond, and 
therefore could not use it as a means of 
compulsion. The bond belonged to Sim- 
monds. In Sheaie v, Beale, 11 A. and E., 
989, Lord Denman laid down some of the 
principles as to what constituted duress — 
"We consider the law to be clear and 
founded on good reason, that an agreement 
is not void because made under duress of 
goods. There is no distinction in this 
respect between a deed and an agreement 
not under seal ; and with regard to the 
former the law is laid down in 2 Inst. 
483, and Sheppard*s Touchstone, p. 01, and 
the distinction pointed out lietween duress 
of a menace to the i^erAon and duress 
of goods. The former is a constraining 
force, wliicli not only takes away the free 
agency, but may leave no room for appeal to 
the law for a remedy. A man, therefore, is 
not bound by the agreement which he enters 
into under such circumstances ; but the fear 
that goods may be taken or injured does not 
deprive anyone of his free agency wbo 
possesses that ordinary degree of firmness 
which the law requires all to exert" Noinr, 
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if the plaintiff did not owe this monej to 
Smith, if he had exercised ordinary firm- 
ness he need not have paid it Why did he 
not say, " I don't owe yoa any money, and I 
won't pay it ?" and why did he not go to the 
Treasury and insist on being paid per- 
sonally ? Instead of doing that he entered 
into negotiations ; and he did not pay cash ; 
he gave only £300, and a bill for £200. He 
never protested against being asked for the 
money ; he had plenty of time to ro to an 
attorney and get legal advice before he paid 
the £300. Considering the importance of the 
case, not merely on account of the money 
at stake, but that the reputation of a pro- 
fessional man and a member of the Legis- 
lature was involved, the Court ought to grant 

a new trial. , , , 

Mr. Billing followed on the same side. 

In regard to the defendant not pleading the 
illegality of the transaction sworn to by the 
plaintiff, the Court should remember that it 
was almost impossible for a professional 
man to take advantage of such a plea, and to 
put it on the record. It would damage 
whatever case he had to present to the jury 
as being his version of the transaction. He 
submitted that the plaintiff in this case was 
estopped from denying the consideration men- 
tioned in the deed. The deed expressly said 
that Armitage owed Smith £500. He could not 
be allowed in a court of law to say that that 
was not true. He should have applied long 
since to a court of equity to have the deed 
cancelled. It was held in Blaehoood v, 
Oreffff, Hayes' Irish Keports, 303, that a deed 
could only be impeached at law for fraud. 
But there was no fraud alleged here. It was 
not said the plaintiff was deluded into sign- 
ing it In it he solemly asserted that ha 
owed Smith £500, and he could not now be 
allowed to travel outside that, and say thai 
the £300 was not due, and that it was to be 
given to bribe a Minister. He could not 
show, in this form of action, that the consi- 
deration for the bond was illegaL No case 
could be cited to show that where a man 
came into court with a deed in his hand, 
and made a verbal statement that the deed 
was false, the verbal statement wasaooepted 
in place of the deed. If, then, the plaintiff 
could not show by parol evidence that the 
consideration for the bond was illegal, then 
it was bond fide, the £500 was really due by 
him, and he could not get it back. This 
action was clearly of a semi-political cha* 
racter, and the names of members of Parlia- 
ment were dragged into the case evidently 



with the view of prejudicing the defendant 
in the eyes of the jury. This was an attempt 
to make capital a^ftinst the defendant on the 
eve of a general election. 

Mr. Justice Babbt.— The plaintiff had evi- 
dence to go to the Jury independent of any 
such consideration. 

Mr. MTablano submitted there was no 
evidence of undue pressure. The dispute 
about the payment of the money began on 
the 6th Novemlier, 1872 ; the money was not 
paid till the 19th December. The plaintiff 
had thus ample time— more than six weeks— 
to ascertain his legal rights. It was said that 
the defendant lodging the power of attorney 
at the Treasury, along with the " H " forma, 
prevented plaintiff being paid. But that stoiy 
waa palpably false. AU the plaintiff had to 
ao, was to go to the Treasnzy and say, I with- 
draw all my powera of attorney, pay no ona 
but me ; and the Treaaury would have actai 
on hia direction. The Treaaary had not 
recogniaed Smith in any way, and waa not 
bound to pay him. It waa all nonaenae 
therefore, to aay that Armitage could not 
get paid unleaa Smith withdrew the power of 
attorney. Plaintiff waa not at all at de- 
fendant'a mercy. He had ample meanato 
protect himaelf, and in auch caaea it had 
been held that there could be no undue 
pressure— irnt&6« v. Hall, 1 Esp. 84 ; Brawn 
V, M'Kinally, ibidt 279. Armitage, however, 
voluntarily entered into the agreement, and 
must be bound by it. 

Mr. IBELAND aidd that aa thia caae waa im- 
portant in more than the pecuniary aapeet^ 
the defendant would be willing, if a new 
trial were ordered, to pay all the coata of a 
re-inveatigation. 

Mr. Juatice Babby.— We refnaed a rule for 
a new trial on the ground of the verdict 
being againat evidence. The evidence ia ao 
balanced that it would be taking the caae 
completely out of the handa of the jury if 
we were to order a new trial A new point 
haa, however, been raised whether we are 
to discard all the verbal evidence given by 
the plaintiff, evidence admitted without ob- 
jection by the defendant, and are to hold the 
plaintiff bound by the recitals in the deed. 
We should be glad to be furnished with aome 
authoritiea on that point 

Mr. BiLLiKO aaid, if the Court had any 
doubt about the matter, aa aomanyoonai- 
derationa were involved, it ought to order a 
new trial 

Mr. Juatice Babbt— That ia*a oonaidera> 
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tion we do not entertain at present The 
qneetion is whether we are to expnnge a 
loffe portion of the evidence, and direct a 
nonsait 

Mr. Billing promised to search for some 
authorities on the point, but o^ain urged 
that it would be unfortunate if the defend- 
ant was to be stamped with uttering a false- 
hood on evidence of the kind adduced by 
plaintiff. 

Mr. Justice Babrt.— It is equally unfortu- 
nate for Armitage. 

Mr. BiLLiXG.— I don't know that; it is 
only a matter of £500 to him. 

Mr. Justice Barry.— We cannot know 
either plaintiff or defendant in this matter— 
a pure question of law. 

Judgment was reserved. 

Monday, Dec. 25. 

The Court gave judgment in this case. 

Mr. Justice Baury said :— This was an 
action to recover a sum of money paid by 
the plaintiff to the defendant, as the 
former alleged, and as the juiy have 
found, under undue pressure. At tlic trial, 
leave was reserved to move for a nonsuit on 

■ 

the grounds— first, that the plaintiffs evi- 
dence showed that the money sought to l)e 
recovered was paid for an illegal purpose ; 
and second, that there was no evidence of 
compulsion. The serious nature of the 
accusation brought by the plaintiff against 
the defendant induced the Court, though 
not without some hesitation, to grant a 
ruleniifi. The accounts given by the parties 
themselves of the transaction which led 
to the payment of the money are so dia- 
metrically opposed to each other, that it was 
a question peculiarly fit to be decided by a 
jury ; and after a careful consideration of all 
the evidence, we are unable to^Kiy that it 
should have been withdrawn from them. 
The plaintiff swore that in the year 1860 a 
sum of money exceeding £1,400 was due to 
him by the Government u]K>n a contract, 
that he had endeavoured without success to 
recover this money by proceedings at law, 
that the defendant undertook to use his 
influence with a Minister of the Crown to 
obtain payment to the plaintiff of the amount 
to which he still considered he was entitled, 
that the mode proposed by the defendant 
for gaining that object was that he was 
to act as "go-between" the plaintiffand 
the Minister, that the plaintiff was to give to 
the defendant a power of attorney to hold for 
him and the Minister, that the sum of £500 
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was to be named in order that the money 
necessary might Iw paid to the Minister. As 
the money had not been paid over by the 
defendant to the Minister— and according 
to the defendant's account it was not to be 
so paid— it was competent to the plaintiff to 
countermand the application of the money 
to the illegal purpose, and to recover it back 
{Vamey v, likkman, 6 C.B.. 271). This dis- 
poses of the first objection made at the trial 
A deed was prepared by which the whole of 
the money was assigned to the defendant, 
but only to secure the payment of tlie £500. 
The defendant denied absolutely the evi- 
dence of the plaintiff as to the nature of the 
consideration, and swore that the real 
consideration was a round sum fixed at 
£500, composed of £200 money due upon bets 
lost by the plaintiff to him on horse races, 
£80 money lent, and £30 for professional ser- 
vices rendered by him to the plaintiff, the 
remainder being made up of interest on the 
total of these sums and insurance on the 
debt, which was desi>erate in its nature. 
According to the defendant, the assignment 
was a perfectly fair transaction, virtually a 
lien on the money which the plaintiff ex- 
pected to receive. It was accompanied by 
Treasury forms signed by the plaintiff, upon 
either of which the Government would have 
paid the amount, and notice of the assign- 
ment had been given to the Treasurer. 
Under these circumstances, it was not 
possible for the plaintiff to obtain ptiy- 
ment of any portion of his demand with- 
out the concurrence of the defendant {Sep- 
pings V, NoheSt 2 C.B. 292). This concurrence 
was refused, except upon the condition that 
the defendant should have the £500 paid to 
him. In thus bargaining the parties were 
not on an equal footing— the defendant held 
the rod, and the plr.intifi' had to bow to it or 
go without his just demand. If the de 
fendant was not entitled to the £500, he used 
that claim as an instrument of oppression ; 
and according to the plaintiff's version of the 
atVair, the defendant was not so entitled. 
This version the jury have 1>clievcd, and 
rejected that of the defendant, and it was 
entirely within their province to do so. It 
was contended, however, that the money 
was not received by the defendant but by 
Simmonds, to whom the bond had been 
assigned by the defendant. The facts that 
one of the Treasury forms was filled up in 
the plaintiff's favour, and that the other 
was left in blank, even after the alleged 
assignment to Simmonds, and that notice of 
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the latter assignment was not given to the 
Treasury, were all circnmstances which the 
jury were entitled to regard as tending to 
show that Simmonds— who, according to the 
plaintiff, was sent for, and introduced by the 
defendant as the person in whose name lie 
wished the matter settled, because he did 
not want to appear in it himself— was only 
an agent of the defendant to complete that 
to which the defendant had personally as- 
sented. In support of the rule, an objection 
was for the first time pressed by Mr. Billing, 
that the plaintifl^s evidence, to the efl'ect that 
there was no debt due by him to the defen- 
dant, contradicted the deed, which stated 
that there was a debt, and that without such 
evidence there would be no case to go to the 
jury. It was admitted that in an action on 
a deed stating a legal consideration, evidence 
may be given to contradict the consideration 
so stated, and to prove that the r3al con- 
sideration was illegal {Ptu^ion r. Popham, 9 
Kast,. 421), but it was contended that where 
the action was not founded directly on the 
deed, and the latter was used* only as evi- 
dence, the actual though illegal considera- 
tion could not be proved if inconsistent with 
that stated in the deed. Xo authority was 
cited in support of that view, and on principle 
we are unable to recognise any such exception 
from the general rule, that for the purpose of 
showing illegality the real facts may be 
proved, though contradictory of those stated 
in the contract Tlie maxim in pari dtlkto 
potior enl condiiio defemitntis could easily be 
defeated if such an exception existed. A 
surety who enters into a covenant for the 
performance of an illegal contract may, when 
sued upon the covenant, prove the illegality 
of the consideration and defeat the action. 
But if, instead of covenanting, he assigned 
goods to the plaintiff to be held as a security 
for the performance of the illegal contract* 
the surety when sued in trover or detinue to 
recover the goods assigned could not, accord- 
ing to Mr. Billing's argument, set up the ille- 
gality of the transaction ( Taylor v, Chester, 
L. K., 4 Q.B., 309). Such a doctrine is In- 
consistent with reason and principle, and Im 
in our opinion opposed to authority (Doe v. 
Ford, .3 A. k K., G49). But even were it 
otherwise, the evidence was admitted with- 
out objection, and the case was deliberately 
tried upon the facts detailed by such evi- 
ened, and on the authority of Hoycrofl v. 
I ago, 4 A.J.IL. 145. the objection comes too 
late. The authorities with which we were 
supplied after the argument {Gtt r. Metro- 



polUan Raihcay CoMjtanf/, L.R., 8Q.B. 177; 
Jft/dei' V. Wombirell, L.R., 4 Kx., 32 ; Steward 
V. Yotnifj, L.R., 5 C.P., 122 ; Toomyv, London 
ami D. RaiUcay Company, 3 C.B., N.S., 146) 
relate to the rule which governs the case 
where there is a scintilla of evidence only 
to go to the jury. In order to render 
them applicable, a large moss of evi- 
dence, in fact the major part, given to 
the jury, admitted by consent at the 
trial, must be expunged from the judge's 
notes. There was evidence uix>n which a 
verdict could have been properly found for 
either party, and there are no admitted or 
undisputed facts tending to show that the 
statement of either party is more probable 
than that of his opponent. So as a nonsuit 
under such circumstances is impossible, and 
if we were to mould the rule as asked for a 
new trial, we should unjustly deprive the 
plaintiff of the right which the law gives 
him in a case like the present to the benefit 
of a decision by the tribunal which alone 
ought to decide, the rule will, theiefore, be 
discharged. 

Rule for a nonsuit discharged. 

Attorneys : Gillott for plaintiff ; Hornby for 
defendant. 



TuK«?DAY, Dec. 0. 

THE QU£EX V. BOWMAN', EXPAME GARRETT. 

Ccrtiomri — I}cftiy in nppli cation for writ — 
Ohjertion way he taken after the rrfurji, 
and in Mhon-inycanff affaintf rule to qutuh 
— In *Hch catr the Court doc* not hesitate 
to recicnr the exerciiw of the discretion qf a 
judge in granting the vrrit — Rule dis- 
charged and return taken off the file^ 
though order brought vp nras confessedly 
had' under Mining Companies Act 1871, 
No, 409, sect, 61, irinding^up order wade 
ox parte not shonring that seven days' notite 
previously to the presentation efthepetitiont 
had been screed at the eotupanyU office. 

Rule tiMi on the return to a writ of oer- 
tloravi to quash two ordera made by the 
judge of the court of mines at Beechworth. 

Mr. Willianiff moved the rule absolute ; Dr. 
Mackay and Mr. M'Farland showed cause. 

The two ordera sought to be impeached 
were— one by Judge llackett, on 19th Feb- 
ruary, 1872, ordering the Kneebon« Mining 
Company to be wound up; the other, an 
Older, made some weeks later, confinning 
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the appointment of Mr. Kichard Creeth as 
liquidator. The first order was said to be 
bad on tbe ground that it did not name the 
place where the winding-up proceedings were 
to be carried on. The order followed the 
language of the 5th schedule to the Mining 
Companies Act, 1871. 

Dr. Mackay contended that, as the order 
followed the form in the schedule, it was 
sufficient 

Mr. Justice Fellows.— That form contem- 
plates that there is a hearing at which the 
company is represented. Here the order was 
made ex parte in the absence of the company, 
and it did not appear that the requirements 
of section CI, directing that seven days previ- 
ously to the presentation of a petition, notice 
should be served at the company's office, had 
been complied with. 

Dr. Mackay replied that the order recited 
that the petition had been served. 

Mr. Justice Fellows.— It does mot state 
that it was served at the company's office, as 
required by the Act 

Dr. Mackay submitted that that was not 
necessary. The judge must have an affi- 
davit of proper service before him before he 
made the order. It was to be presumed that 
all things were done rightly until the con- 
trary was shown. So far from the contrary 
being shown, there was an affidavit that the 
petition had been served at the company's 
office. He further maintained that even if 
there had been any illegality in making the 
order, it was too late now to take advantage 
of it Eighteen months were allowed to 
elapse before the shareholder took any steps 
to set the order aside. The Court required 
such applications to be made promptly. This 
was held in Jfeff. v. Jfiall, 11 Irish C. L. 
Reports, 292; JRe Mayo, 14 Irish C. L. 
Reports, 402; Rey,v. Commisaioners of Setoers 
of Tower Hamlets, 13 L.J., Q.B. 12. This 
shareholder did not venture to make an affi- 
davit denying that he was not a contributor. 
If he was not a contributor he could apply to 
have his name taken off the list The Court 
should remember that the liquidator had 
been carrying on the winding-up proceedings, 
hod received money from contributors and 
had paid it away, and the Court ought to 
pause before upsetting all that had been 
done. That the order was not bad for a 
defective statement of jurisdiction was 
shown by Reg. v. Long, 1 Man. k Ry. 139, ex 
parU Henn, Irish C. L. Reports, N.S.. 239 ; 
2 Lindley on Partnership, 1271 ; Beg. v, 
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8h^ld RaHioay ComjMny, 11 Ad. k EIL, 
194 ; Reg. v. NevdbcrougK li.R.. 4 Q.B., 585. 

Mr. Williams urged that it was within 
the discretion of the Court to grant or 
refuse a ceriiorarit and that discretion had 
already been exercised. It was to be anp- 
posed that the judge who granted the 
writ of certiorari took into consideration 
the alleged laches of the applicant in delay- 
ing so long in coming to the court The reason 
of the delay was that it was thought both 
by the liquidator and the shareholders that 
the Mining Companies Act presented in- 
superable difficulties to the contributions 
being recovered. Latterly, however, the 
liquidator had commenced proceedings 
against the shareholders, and immediately 
on his doing so this application was made. 
It was, therefore, niged that there had been 
no unreasonable delay. With regard to the 
order being defective, it was submitted that 
it was bad as not showing jurisdiction. 

The Court reserved judgment 

Monday, Dec. 15. 

Mr. Justice Barry said,— In this case a 
certiorari was granted to bring up an order 
of the judge of the Court of Mines, and 
after the return of the writ a rule niat 
was granted to quash the order. On show- 
ing cause against that rule, it was con- 
tended that the applicant had come too late, 
and that the rule should be discharged and 
the certiorari quashed. R.v. Tower Hamlets, 
5 Q.B., 357, was cited. In that case, the 
objection was made on showing cause against 
a rule nisi for the certiorari, and not as in 
this case, in showing cause after the return 
of the certiorari against a rule nisi to quash 
the order which had been brought up by it 
The order being confessedly bad, we desired 
time to consider whether the applicant's 
delay in applying for the writ could be taken 
advantage of in showing cause against a rule 
niai to quash ; the same objection having 
been previously made in chambers on the 
return of a summons, to show cause why 
the writ should not be issued. That the 
writ may be objected to quia improvide 
emanavit, and that the objection may be 
taken on showing cause against a rule to 
quash is a well-settled practice, the reasons 
for which would seem to apply to the present 
case {R. v. Hatfield Peverel, 14 Q.B., 307). If 
the Court makes a mistake in granting the 
writ— and it is not always clear when the 
writ will lie— the Court can remedy its 
error when it is proposed to quash the 
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inBtrnment brought up by the writ, and 
it is manifest that the Court ought in the 
same manner to remedy the error of a judge. 
It was said, however, that where the judge 
had exercised a discretion the Court would 
not review it. No doubt, in many cases the 
discretion of a jud,^e will not be interfered 
with by the Court, but we do not think that 
that rule applies here. In other words, we 
do not think that a judge in chambers, by 
granting, possibly not without some mis- 
giving, a writ of certiorari to bring up a de- 
fective order, should, as it were, compel 
the Court to Quash the order when the Court 
itself would have refused even a certiorari 
to bring it up. Such, however, would 
be subistantially the position of matters 
if we were now to hold the objection 
to be too late. We think that to do so 
would put the Court and the judge in a false 
position, and would in many cases lead to 
very serious and embarrassing consequences. 
To quote from a judgment of Lord Mans- 
field, C. J., in B, V. Wakefield, 1 Burr. 488 :— 
*' We are all of opinion that the rule for the 
certiorari having been made absolute, and 
the return thereto having been filed, ought 
not now to stand in the way, and prevent 
our coming to the real justice and meritsof 
the case. For if the certioraH issued tmpro- 
Mtt we can order it to be superseded : and 
the return to be taken off the file.*' fhe 
rule will therefore be discharged without 
costs, and the return taken off the file. 

Rule discharged. 

Attorneys: Macgregor, Ramsay & Brahc 
for the relator ; Garrard & Nunn for respon- 
dents. 

Wednesday, Dec. 10. 

sittings in equity. 

(Before his Honour Mr. Justice Molesworth). 

WINTER V. THE QUEEN. 

Land AcU 1862, No, 145, zccU, :JC, 126 ; 
1865, Ko. 237, tecU 7 ; 1869, No, 360, ted, 
SS^^SLah hit u "ftabitable dwelling,'* 
within Mid ncct. :t6, and such hut huilt on 
htmndary of two allotments with one room 
on each, fonm such a dwelling for each 
allotment — Proviso of sect, 98 weans that 
the vvrtijieatc of the Hoard that the 
imjfrovemcnts hare been wade to its satis- 
faction is reqniredy not where they have been 
dnlg Made within the year, but where they 
hare been made afterwards and before 
ajf/dieation for a grant. 
Mr. Holroyd and Mr. A'Bcckctt for the 



petitioners; the Attorney-General and Mr. 
Webb for the Crown. 

This was a petition by William Irving 
Winter for the purpose of obtaining a grant 

in fee of certain land. 

The petition set out that a lease, dated 14th 
May, 1866, under the seal of the colony and 
the hand of the Governor, was made between 
the Queen, of the one part, and Ilenning 
Kathjen of the other part, and was duly 
registered under the Transfer of Land 
Statute. After reciting that under the 23rd 
and 24th sections of the Land Act 1862. and the 
7th section of the Amending Land Act 1865, 
the lessee (Rathjen) had become entitled to 
receive a lease of the land therein described, 
and had paid hi advance one year's rent for 
the same, it was witnessed that, in consider- 
ation of the rent and covenants thereinafter 
reserved and contained. Her Majesty demised 
to the lessee, his executors, administrators, 
and assigns, allotments 190, 191, and 192, in 
the parish of Girgarre, containing alto- 
gether 230a. 16p., for eight years, at the 
yearly rent of 2s. 6d. per acre ; and the lease 
contained a covenant by the lessee that he, 
his executors, administrators, or assigns, 
would within one year from the date of the 
lease, cultivate at least one acre out 
of every ten acres of the land, or erect 
thereon a habitable dwelling, or enclose 
such land with a substantial fence. Sub- 
sequently Rathjen transferred the lease to 
John Winter, who transferred it to the sup- 
pliant on April 16, 1873. A habitabled wel- 
ling was erected on the land within a year 
from the date of the lease ; the rent was 
duly paid-; the covenant for improvement 
contained in the lease was duly performed 
by the erection of the dwelling, and other 
improvements were also efl'ected upon the 
land whereby the covenant was otherwise 
duly fulfilled, and rent payable under the 
lease was accepted by Her Majesty after the 
expiration of the first year of the term thereby 
granted, with full knowledge of all the im- 
provements made on the land within such 
first year. Under these circumstances, the 
petition continued, the suppliant was en- 
titled to a grant in fee of the land. No 
penalty had been incurred by any person as 
to the land under section 126 of the Land 
Act 1862, or section 7 of the Amending Land 
Act 1865, and the suppliant was not subject 
to the pibvisions of the 98th section of the 
Land Act 1869 in respect of the land. But 
the President of the Board of Land and Works 
had refused to issue a grant in fee unless 



356 



179 



AUSTRALIAN JUBIST 



the soppltaDt paid an additional sum of 6a. 
for eyery acre, though the suppliant waa 
entitled to such grant without such payment 
The petition concluded with a prayer that 
the Queen would order right to he done in the 
ntatter. 

In the Attomey-Oenerara antwer, it waa 
denied that a habitable dwelling had been 
erected on the land within a year from the 
date of the lease, and that the covenant for 
improvement had been performed, and it 
waa alleged that renthad been accepted after 
the first year without knowledge that 
such covenant had not been performed. 
The question of law as to whether 
a penalty had been incurred, and 
other questions of law raised in the 
petition, were referred to the Court It waa 
alleged that the suppliant had not proved, 
to the satisfaction of the Board of Land and 
Works, that the proviaions of section 9G of 
the Land Act 1862, or section 7 of the Land 
Act 1805, had been oompli^ with, and that 
no such certificate as that mentioned in sec- 
tion 08 of the Land Act 1869 had been given 
by the board ; and it was submitted that the 
suppliant was not entitled to a grant in fee 
of the land, unless he paid the 6a. per acre. 

The evidence as to the improvements waa 
that they consisted of a bark building, with 
a chimney and door, but no windows. It waa 
occupied, after it waa built in 1866, by one of 
the petitioner'a servants. About three- 
quarters of a mile of fencing waa put up. 
The improvements were made before the end 
of the first year, and the hut was said to be 
as good as any in the district The land was 
part of the station of the Winter Brothers. 
The 6s. per acre was demanded under section 
08 of the act of 1869, which provided— 
'* Whenever a penalty has been incurred by 
any person under the 126th section of the 
Land Act of 1862, or the 7th section of the 
Amending Land Act 1865, it shall be lawful 
for the Governor to demand and receive the 
amount of such penalty, in addition to the pur- 
chase money before issuing a Crown grant of 
any allotment in respect of which such penalty 
has accrued to such person or his assignee. 
Provided that no Crown grant of any auch 
allotment shall be issued unless the person 
applying for such grant shall have proved to 
the satisfaction of the Board, to be certified 
under its seal, that the proviaions of the 96th 
section of the Act 145, or the 7th section of 
the Amending I^and Act 1865, as the case 
may be, have been fully complied with in 
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xespect of such allotment, or in default of 
such certificate, shall have paid a penalty at 
the rate of 6a. for every acre of aoeh allot- 
ment" It waa contended for the petitioner 
that he had sufficiently complied with the 
requfamnenta of the lease by erecting the 
hut ; that the hut waa a " habitable dwell- 
ing," inasmuch as people lived in it It 
was also contended that section 96 of 
the act of 1809 did not apply to cases of 
this kind. There was no "penalty" im- 
posed by the act of 1865 for not improving 
certificate land, and therefore no penalty of 
6a. could be demanded. The first part of 
section 96 referred only to cases where 
penalties were incurred, and the proviso 
was rather a qualification of the earlier part 
of the section. It waa not meant to impose 
a penalty where no penalty had been in- 
cnned by the pnviooa jiCtB ; but when a 

penalty had been incurred the Board might 
either give the certificate or exact the 
penalty, aa it pleased. In reply to this it 
was contended that the hut that waa put on 
could not be called a "habitable dwelling." 
The dwelling meant by the act waa a dwell- 
ing that would last the whole term of the 
tenancy— eight years, and it could not be 
said that this hut would last for that time. 
The ezpenditun on the dwelling must bear 
some proportion to the expenditure on the 
other items— the fencing and Uie cultivation. 
It was also contended that the certificate of 
the Board for the making of the improve- 
ments was indispensable before the grant 
could be issued. 
Judgment was reserved. 

Monday, Dec. 22. 

wiLUAX iBviyo wnrrn ▼. thb Qumr. 

M'llILLAir ▼. THE QUXIX. 

JAifis wnrm v. thb quiiv. 
HisHoxouBdelivered judgmentin fihesesaits 
aa follows :— By the Act Na 145, 186% eveiy 
maleadult waa enabled to select Crown land 
at a pound an acra, with the option aa to half 
of it to take a lease for eight yean at2s.6d. an 
aero yearly, and ao to acquiro fee. Provioua 
holders of fee-simple property procuring a 
specified certificate of the fiict wero enabled 
to take leaaea of same quantity of land as 
they held at 2s. Od. an aero with aimilar 
results. The reason of this was, I presume, 
that it waa thought to be fair that persona 
who had purohased by auction should have 
the same privilege of taJdng leases as selectora 
at a pound an aero got, and partly, perhapa, 
the policy of having waste land cultivated. 
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Then were other cliieee of selectoTS pro- 
vided for in thisact, all to select withiaa 
year. Section 36 provided that every selec- 
tor should within a year cultivate at least 
one acre out of every 10 of the allotment, or 
erect thereon a habitable dwelling, or enclose 
it with a substantial fence. It has been de- 
cided that this applies to certificate-holders. 
By section 126 every selector not within a year 
improving in one of these three ways was 
madeliable toapenaltyof 5s.an acre.butno pro- 
ceeding to recover the penalty should be taken 
except by a person anthorised by the Board 
of Land and Works, which thereby had a 
power of dispensing with the liability. 
Selections were made under this act, but the 
Government being dissatisfied with its re- 
sults, stopped its operation. By the act No. 
237, 1865, the rightsof the various classes of 
selectors, including certificate-holders and 
their assigns, with modifications, were re- 
vived. These acts contained provisions, 
authorising the Governor in Council to 
frame regulations for issuing, and forms 
of, leases under which some restrictions 
on the rights of certificate-holders were at- 
tempted, which the Courts held illegal— JiTettfe 
V. Queen, 3.W. W. k A'B., Eq. 50. As under these 
powers, leases were framed, making the 
lessees covenant to effect improvements in 
one of the three alternatives within a year of 
their issue, in no way referring to the 5s. an 
acre penalty, and having a clause of re-entry 
for forfeiture for non-payment of rent or 
breach of this covenant The full Court held 
in thesame case, 3 W. W. & A'B., Eq. 151, that 
these leases were warranted by the act, and it 
is with such leases to certificate-holders that 
I have to deal in the several cases 
of WUliam Irving Winter, M'MiUan, and 
James Winter, against the Queen. They wero 
all prior to the act No. 360, 18G9, and unless 
that act changed their position, the lessees, 
having effected the prescribed improvements 
within a year and paying the rent for eight 
years, would be entitled to Crown grants in 
fee respectively, which is the object of these 
petitions. Besides the general disinclination we 
should feel to allowing new laws to have re- 
trospective operation aftecting rights to pro- 
perty, the act No. 360, section 2, provides that 
nothing therein contained shall, except 
where otherwise expressly provided, be 
deemed to affect any estate, right, or 
interest created or existing under the 
said acts, so that subsequent provisions ope- 
rating retrospectively should, so far as their 
words aro ambiguous, be construed in favour 



of the lessees. The 96th section is, " When- 
ever a penalty has been incurred by any person 
under the 126th section of Act No. 145, or the 
7th section of No. 237, it shall be lawful for the 
Governor to demand and receive the amount 
of such penalty in addition to the purchase 
money, before issuing a Crown grant of any 
allotment in respect of which such penalty 
has accrued to such person or his assignee. 
Provided that no Crown grant of any such 
allotment shall be issued unless the per- 
son applying for such grant shall have 
proved to the satisfaction of the board to be 
certified under its seal that the provisions 
of the 36th section of No. 145, or the 7th sec- 
tion of No. 237, as the case may be, have been 
fully complied with in respect of such allot- 
ment, or in default of such certificate shall 
have paid a penalty at the rate of 5s. 
for every aero of such allotment'* The 
act No. 237 imposes no penalty in section 7, or 
elsewhere, but it revives the rights of selec- 
tors, subject to the obligatiDns attached 
to the purohase, and with some liberality 
of construction might be held to impose 
the same liabilities for neglecting improve- 
ments within a year. The former part of 
section 98 would in itself be intelligible, 
enabling the Governor to roquire 5s. an aero 
whero the penalty had been ever incurred ; 
but the language of the latter part after 
"Provided" must be in some way strained 
to make it consistent The Crown insists 
that "si^ch allotment" means any allotment 
selected under the act, not an allotment as 
to which a penalty has been incurred ; for it 
would be absurd to seek a certificate 
that the provisions of the acts had been 
complied with where a penalty had been in- 
curred, and that therefore it is not enough 
for the petitionera to prove to the satisfac- 
tion of courts of justice, that the improve- 
ments were effected, but that they must 
prove it to the satisfaction of the bosord, and 
obtain its certificate ; as in the case of those 
building contracts, in which the builder can- 
not enforce payment unless he prove to the 
satisfaction of an arohitect, certified, that the 
work has been well done. But I think that 
there is another way of meeting the difficulty- 
leaving the words " such allotment" to refer 
to the sentence immediately before, but re- 
quiring the certificate to be that the provisions 
forimprovementhave been fully complied with 
prior to its date. The practical effect of the 
section thus would be, that where the im- 
provements were not effected within a year, 
the Governor might require payment of 5s. 
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■B aort btffoie hmnlng Um giwil ; bal when 
lbejw«reiiot.if th«Bowd, •xerdsinffa dto- 
peMiaff power, oertifled thai they bad been 
fallj effected efterwardt, he mifKht. leaWiig 
utoiaehed the rlghtaof a aelector who had 
impvoTed witliin the year. NttA r. tht Qwtn, 
IVie. Report^ Kq, 118^ tovched on thia point 
In MUeriktmk 9, the Qtieem, 4 Aaatralian Jnnst 
IX and OloM r. the Quetm, irIrM 17, the 
petitioiien bad confeeaedly incurred tlie 
penalty, and aahnitted to tlie Conrt if they 
■hoald pay Si. an acre. There waa m^dia- 
cn e ri o n aa to their liabnity. and I made a 
decree for GhMa without requiring the pay- 
ment, entirely fofsettinf Xa M^ aection 96L 
The fall Court, kkm 133. eet thie right 
Coming then to the evidence of the improve- 
menta having been snflldently cflTcctcd within 
the year ; thoae relied on were, on each 
allotment, the building Uy a equatter. not 
the aelector. of a hut of rough wood, unaawn. 
with bark naOed on aidea and roof, without 
a window, with a bag door, chimney ai 
■oda, natural lloor. But men had lived 
in them for a month or ao, who appeared aa 
witneaaea to abow they survived. There 
waa evidence that in the locality men, 
women, and children live in such. Tlie 
working men who have selected and be- 
come farmers, and persons of a higher class, 
either superintending their improvements 
or engaged in field sports, have lived in 
such, and I think they were habitable 
dwellings within the menning of Xa 145. 
sect 30. As to Mrs. M'Millan'a case, a 
hut waa built on two allotments, one room 
on one, and one on another. The evidence 
is not very distinct tut I read it tliat theee 
•rooms were, in fact, inhabited separately, 
and so. I think, formed two dwellings. The 
persons employed by the Crown to inspect at 
the time of these buildings being erected 
appear to have been aatisfied, and to have 
reported their sufficiency. I shall in each 
decree for the petitioner with ooeta. 



Decree for the petitioner, with coeta. 

Solicitors: Mncgrcgor, Rnmsaj k Bmhc 
for the pctitionciM W. I. Winter and BIcMillan; 
Hendcmou for Jns. Whiter; Gnmcrfortlic 
C*t>wn« 

MoxDAT, Dec. 15. 

HnnXOH IX BAXCO. 

(Before their Honours Mr. Justice Barry, 
Mr. Justice Williams, and Mr. Justice 
Fellows.) 

January 6, 1874, 



WABXeeS T. BLTTH. 

tfeerfmlm ie$trijft»0M, pr0e'nfed that itUer 
hmd m mweh im tt^ek^Surk ^^intlfjf 
ej^etijf inti0eh^K0mppr0prlmU0m hetireen 
Mtter amdpmreh^Mr tf fkme 9peei0r0md» 
— Pnf/eif jf im §mi9 imt 90t f^m VHtil 
weighing est mmdrng r emmt w it f# appropriate 
-^l¥eter met meimteimmhle hg jnrtheeer, 
ner ie Umltemt remiep^e irmetee liehle im 
mmgfermfer mem^eiiterp^Prtce peid me€ 
reeerermMe me wtemeg hed mmd reeeired. 
Bee repoit of aigumenti mmte p. 47. 
Thto waa aa action of trover bfought by 
Messrs. Wamock Brothers, of Maldon. 
against the traatee of the esUte of M. K. 
MtSidlum. aa ironmonger. Plaintiffs had 
boo^tlfttoBS of iron from MtSidlum. and 
bad paid for them befora the iaaidTency. but 
had not obtained delivery, and they there- 
fore brought thia action to recover the value 
from the truatee. The jury gave a verdict 
for plaintiffs, but the defendanta applied to 
eet this ^"erdict aside, on tlie ground that 
there waa no specific quantity d iron appro- 
priated to the plaintiffs, and their only 
remedy waa to prove on the estate for the 
money paid. Tlie case was argnetl a few 
terms ago, and Judgment was now given. 
The Court differed in opinion, Mr. Justice 
Williams being for upholding the verdict of 
the Jury, and Mr. Justice Barry and Mr. Jus- 
tice Fellows being of a contranr opinion. 

Mr. Justice BABRTsaid,— In this'case fhave 
the misfortune to differ from the opinion 
formed by Mr. Justice Williams, and now de- 
liver the Judgment of Mr. Justice Fellows and 
myself. This wan an action of trover for 
iron. Pleas, not guilty and not poaeessed. 
M'Callura sold to the plaintiff 10 tone of 
H.B.H. iron, provided ho hail so much in 
stock, with the option of taking five tone 
more, which option was duly exercised. Tliere 
is no doubt but tliat by a contract of sale in 
ita proiier sense, the property sold at once 
passes to the purchaser, and is at his risk 
^TarVtng r. Baxler, 6 B. and C, 300. But 
in popular language we constantly (*all tliat 
a contract of sale which in point of law ie 
nothing more than a contract to deliver. 
Thus, in He^ltine r. Siffgen, 1 Kxch., 801, 
Pollock. C.11., in delivering the considered 
Judgment of the Court, says, " A sale in such 
a case as this means only a contract for sale, 
for tlie contract will be performed by the de- 
livery of any goods of this description. There 
is this distinction to be olieerved between 
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a ooiitmci to lell or for the Mile Of artidet d 
tliit de8cri|)tion and contracts for a specific 
chattel, as to which a bargain has been 
made and vhere the property may pass 
without any lefereni'e to any delivery at 
all.** In the present case the contract 
was not made with reference to any 
specific or ascertained pieces of m'etal, so 
that a deliTery of any iron answering the 
description in the contract wonld. have suf- 
ficed— ^a/e V. Banrmn. 4 CB. (N.a) ft\ 
Tliere cannot possibly be any doubt as to the 
identity of the goods which the vendor in 
that case intended to deliver, but his inten- 
tion was of no avaiL The pnrchaser there, 
and, as was almost admitted on the argn- 
ment, the purchaser in this case, oonld not 
have objected to receive any goods answering 
the description. But it was said that as the 
vendor had only 10 tons of the kind agreed 
upon in stock, those 10 tons most of neces- 
sity have been the subject of the contract, 
and consequently passed to the purchaser. 
Without stopping to inquire whether he had 
only 10 tons, it appears to us that that cir- 
cumstance makes no difference. It merely 
shows that it was the vendor's intention 
to carry out his contract by delivering these 
10 tons in performance of it But he was 
not bound to do so. He might have altered 
his mind, delivered them to another pur- 
chaser, and supplied the plaintiff with 10 
tons procured elsewhere—illlrlNjoii v. Bell 
8 B. and C, 277. Suppose the contract in 
the present case had been to deliver 10 
tons of iron, provided the vendor had 10 
tons of copper in stock. It may be said that 
this is idem per idem, and so, no doubt, it 
is; but it shows more distinctly that tho 
existence of the conditions is not oon* 
nected with the identity of the goods. 
But even, it the stock actually in hand 
were specifically the subject matter, 
instead of being a mere condition of 
the contract, it liad to be weighed in order 
to fix the price, and untU weighing no pro- 
perty would pass -//aiMoa v. Meifert 6 Kast, 
614. To effect a change of property under a 
contract where part of a specific bulk is sold, 
both parties roust agree as to the identical 
or individual part of it to be delivered 
(CamiMH v. Mtnew Docl% 14 Ca, N.&, 
412 ; JeHHtr r. SMitK L. It 4 C P. 270) ; and 
a fortiori roust they do so where the bulk 
from which the part is to come is not origi- 
nally ascertained fLangton 9, Iran's^, IS 
C. It. N. &, 315), or (what amounte to tha 
same thing) where the article contracted for 



has to be manufactured— if sr^foie 9, Mamffiea, 
1 Taunt, S1& Tliis assent may be given 
when the bulk has not been previously 
asoerteined, by adopting any act of the ven* 
dor which ascertains the goods— ^Slportosk 
MariikaU, 2 Bing. N. C 701 or. when the 
bulk has been ascertained, by approving the 
bulk and authorising the vendor to separate 
the part— ^/f/ricf^e f*. t/oANtoii, 7 R. Ic B. 809 ; 
Zianflffoa r. WggiM, 4 If. k N. 402-and the 
property will not pass even in the latter case 
unless the vendor aete on the authority by 
actually separating the parcel — Jfn^ v. 
MimeU, 11 East, 210. The ironin this case 
was set apart by the seller, not at the re- 
quest or by the consent of the purchaser, or 
by virtue of any stipulation in the eontraet ; 
but it was the seller^s own voluntary act 
for his own purpose only. The pur- 
chaser, in the absence of the vendor, 
saw it in the stack, but the vendor never 
informed the purchaser that that stack was 
to be his property, nor did tlie purehaaer 
ever inform the vendor that he would take 
it under the contract Kach might have 
had, and the vendor certainly had, a separate 
intention or expectation that the stack 
would be deliverefl and accepted under the 
contract But neither communicated to the 
other that intention or expectation, so that 
tliere was no aggregaiio menUUtm on the 
subject— ifoAfle v, TkvoaiUe, 6 a and 
a, 988. The case of /mom v. Siseikorm, 
1 Vict It, L. 40, was relied upon 
to show that the phdntiff was entitled 
to the verdict That case, however, is 
plainly distinguishable from the present 
It was not a case of vendor and purchaser, 
but of principal and agent There the 
phiintiff contracted for part of a larger 
bulk which was in the custody of the defend- 
ant Tlie sale was communicated to him, 
and he agreed with the plaintiff to hold on 
his account the quantity sold. The part 
sold had not, in fact been ear-marked, 
and it was held, not that the property 
had passed, but that the defendant 1^ 
his conduct, had precluded himself from 
saying that it had not To the same effect is 
Pearnon v. Datceon, E. B. & K., 448. They 
were, in short cases of ^iraei estoppel, in 
which tlie defendant by his conduct had pre- 
cluded himself from saying that he did not 
hold the plaintiff's goods. The case of 
ftaaee v, Skelkom was decided on the autho- 
rity of Woodlev V, Coventry, 2 H. & C, 164. 
which was also a case of principal and agent 
It is inapplicable as between buyer and 
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Ml]Mr-./rat0et v. Watmn, S D. ib C, 610. Tli# 
eMe €i TotiHg 9. iiaUkew$, L. It. S C. P.. 127. 
was alto nlied on by the plAintiff. There an 
appropriation waa mada and aaaentod tOb 
and Uia only qneation waa* whether 
nnder the oiioamatancea it waa anffident 
Tmrkif «. BaiM, S H. Ic C, SOO, and KtrtJkaw 
9, Ogda^ 3 H. and C, 717, are to the aame 
affect* and merely eatabliali that in all caaea 
itia aqneation of intention, hat the inten- 
tion mnat be that of both iiartiea— IToft v. 
Babir, S Kzeh. 1. Other pointa were 
aigned at the trial, bniitia not neceaaary to 
pRNumnca any oiiinion on them. There 
waa n l eae nrati o n of leave to amend 
by adding n eoont for money had 
and received; bat aa each a ocMuit 
ooald not be aapported by the facta, the 
aattendment woald be oaeleaa. When th# 
price of the iron waa paid to M'Oallttm the 
money became hia own ; and ondor no dr- 
camatanoea coald the plaintiff have daimed 
to recdve badt the identical cdn or bank 
notea whidi he had paid. If MXtellam had 
remained advent, uid not delivered the 
iron, the plaintiff ooald have treated the 
price aa money paid on a oondderation 
which had failed, and he woald have been a 
creditor of M'Gallam to that amoant Bat 
the tmatee of the eatale. merely liecaoae he 
haa all the property, is not liable to be aaod. 
Ilia daty ia to divide the eatate among all 
the creditora, and not to pay anyone in fall 
The rnle will therefore be abaolate to enter 
a nonanit 

Mr. Joatice Wiluahh aaid,— I tiiink thia 
rale ahoald be diacharged. It ia aaid that 
the aale ia of anaacertained gooda, and 
conaeqaenUy that the proiterty in the 
iron never paaaed. The evidence, in my 
oi^nion, aa to the 10 toiia doea not 
Jaatify thia concloaion. According to the 
evidence of Robert Hill Scott, the agent of 
the plaintifla, he, on the 12th Aagoat, went 
to tiie vendor. H'Callam, and aaid the plain- 
tiffa woald take the 15 tone of ILB.II. iron, 
aabject to If 'Galium allowing it to remain 
{n hia atore for a month or dx weeka. That, 
between tiie 12th and ICth, M'CaUnm told 
him he coald not execute the order for the 
10 tone of the H.D.IL iron, but he would do 
the balance five tone of the Olaagow brand. 
To thia he aeaented on the part of the plain- 
tiffa, and on the 10th of Augaat the invoice 
of the H.B.H. brand 10 tona waa delivered to 
plainUffa. Thoa M 'Galium admita he waa not 
able to execute the contract for the 15 tona in 
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H.aH.; that the 10 tona mentioned in the 
invoice delivered waa all he had, and that 
audi 10 tona belonged to the phdutiffa. The 
plaintiffa agree to take that 10 tona aa de- 
acribed in tiie invdoe, and aa they can get 
BO more of the H. 11.11. they dedde on taking 
the five tona of Olaagow brand. I do not 
think any other H.1I.H. iron would have 
oatialled the contract ; it waa the 10 tona of 
H.aH. which M'Callam then had in atock 
the plaintiffa booght. and not ILB.H. iron 
generally. The evidence to my mind can be 
read in no other way. Thoae aiaea which 
M'Cdlum then nad in atock plaintiffa 
bought, and could be compelled to take. 
Thua, long before the 2Dth Augaat, the pro- 
perty in the 10 tona became veated in the 
plaintiffa. If the iron waa not ao market- 
able aa waa repreaented to the phdntiffa they 
had only themadvaa to blame. Thevahould 
have iiiepected the 10 tona which M'Callum 
add to them before they agreed to take tlie 
balance of the Olaagow brand. There waa a 
jwrfect aaaent on their port to the appropria^ 
tion of tiie II.D.H. made by the iiiadveut 
" Thia ia all the aD.U. iron I have," aaya the 
aeller. "That all I take,** aaya theimrdiaaer. 
Tlie property time, in my opinion, paasea oa 
to the 10 tona. In reei^ect, therefore, to 
£170. I am of opinion the verdict for the 
plaintiffa ahould atand. But I am further 
diapoaed to oonaider the pidntiffa entitled to 
retain thie entire vcniict for £257. No doubt 
aa to the Olaagow brand, the live tona were 
to be aelectod from the bulk, and that 
no five tona were aet apart by M'Callum 
of the Olaagow brand before the 26th August 
with the aaaent of the pidntiffa. Bnt with- 
out overruling the caae of iMoet v, Sltlhom, 
Webb. A'Beckett, and Willhima, vol 1, Law, 
page 47, I do not aee how we can dedde 
againat tlie phiintiffa. It ia true the plaintiffs 
would be compelled to take of the Olaa- 
gow brond any iron of that brand 
M'Cdlum choae to deliver. MK^allum statea 
to Mr. Scottk " I will deliver five tona of the 
Olaagow brand, which the pidntiffa agree 
to accept, and thia long before the 24th of 
Auguat." What doea the Chief Justice aoy in 
iMoact V. fVZv/Aoi'ii:—" The Judgment of the 
Court in \ViHnHtu v, Cortntru is put apon the 
broad propoaition that an admission or an 
eatoppd may actually amount to a diange of 
poaaeaaion ; and the authoritiea in anpiwrt 
are referred to in a note at the end of the 
caae itself. It doea not lie in the defendant's 
mouth to limit that odmission, and aay, * I 
have a certain number of caeca of your 
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brandy when they are leparated from the 
rest, but until tliey Are sepnrated yon have 
no right to bring an action of trover for 
them.' The simple answer is, ' Yon have 
admitted to having so many cases, and it is 
yonr business to separate tliem.' No doubt 
the purchaser, if he relies solely on tlie ad- 
mission, is obliged to taJce any cases tlie de- 
fendant may elioose to deliver from the bulk. 
We think the person who mads the admis. 
sion bound to deliver the number lis ad- 
mits to exist ; and die person who claims 
them is bound to take any delivered, pro- 
vided tliey answer the description. There 
is an obligation on both sides. The person 
who rests on the admission deariy deprives 
himself of the right of selection, and the 
person who has made tlie admission is bound 
to deliver them because he has admitted he 
has them.** I am still of opinion that Itmat$ 
V, SMhcTH was properly decided, and that a 
vendor who admits he has sold to the vendee 
articles not severed from the bulk is estopped 
from taking what may be deemed to be an 
obsolete point in these days, namely, thai the 
specifio thing cannot be demanded, and 
therefore no tort raised. 
Rule absolnle for a verdict for defendant 



BOBgftTS v. RADDRSr. 

XwNtftrjf StttfMte, Af, 809, Mrf$, 7, 9— JMitfvrl 
pra«tifi0ner itut litthlr fw \rrtffulmr j»*v- 
tre^kiny nfjutttlrr* tr/M»» «/ii ine^rrrct terfi* 
ftmte ffiren kg kirn — Tkere h «• frirmi nfy 
hjfpernni iH ttn$ tkiUM ^ecM^thi^^ tf tkc 
mmndMU 9f kit nj^M^m* 
8co report of aigumcut, tiiiUe^ p. 1C7. 

Rule fiiti for a nonsuit 

Theplaintifr, Mr. C. F. Roberts, sued Dr. 
Uaddon, of Fitxroy, for negligence in giving 
a certificate tliat Itoberts was a dangerous 
lunatic, by which means hs (Roberts) was 
sent to the lunatic asylum and detained 
there for several months. The Jury gave a 
verdict for plaiutiflf, damages one farthing ; 
but the defendant applied for a nonsuit, on 
the ground that there was no endenos of 
negligence. 

Mr. Justice Bakbv said :— This was an 
action for negligently and without rea- 
sonable and i>rolialilo cause giving one 
oertificats that the plaiutiflf was a dan- 
gerous lunatic and anotlier certificate 
that he was a lunatic and a proper person 
to be taken charge of and detained under 
can and treatment At the trial a verdict 
was found for tlie plaintiflT on a plea of not 



guilty, leave being reserved to tlio defendant 
to ino%'e to enter the verdict for him. An 
information was laid Vy a constable under 
tlie act No. 9(Kl, section 7, tliat the phdntiflr. 
who was not wandering at huge, was deemed 
to be a lunatic and was not under proper 
care and control. Tliis information, how- 
ever, stated anotlier fact not reriuired liy the 
statute, viz., that tlie plaintiflT was unfit to 
be at large. Upon this iiifurmation a Justics 
maile an onler for tlie defendant, who was a 
medical practitioner, to visit and examine 
the plaintiflT, and report upon the mattera of 
tlie infonnation. Instead, however, of re* 
porting on those niatlera the defendant re* 
ported (or certified) that tlie plaintiflT was a 
''dangerous Innatic** As this was not tlio^ 
queatioii to be referred to him the justice 
should have ignored tlie report but instead 
of doing so he made an order as if under the 
same section, to bring the plaintiflT beforatwo 
justices. This order was obeyed, and on the 
plaintiflT lieing lirouglit up the jusiices under 
section 8 called to dieirasaistance two medical 
practitioners, and proceeded as then directed. 
These two medical practitioners, one of 
whom wss the defendant gave the certificate 
mentioned in that section. Tlie question 
was whether the defendant had made n 
reasonably sufficient examination lieforo 
signing tlie oertificates. It was proved that 
the plaintiflT had been known to tlie de- 
fendant for nine or ten years, and two or 
three yean ago liad been attended by him 
professionally for a cold ; that at an inter* 
view between the plaintilif and defendant on 
the 24th Novemiier, a conversation took 
place on various subjects «*oniiected witli the 
plain tiflTs supposed malady, and tliat various 
lettera and notices emanating from the 
plaintiflT, as well as a pamphlet published 
by him, had been given to the defendant 
Then was also evidence that the plain* 
tiff*s state had been the same for many 
yeara past as it was at tlie time of the 
examination, and that in the opinion of 
the witnesses who gave tliat evidence there 
was no sign of insanity about him. Ws 
cannot say that the conversations and docu* 

ments to which we have referred afford no 
evidence of lunacy, and it would be neces- 
sary to go that length before saying that the 
defendant had not made suflident inquiry. 
If in the course of the examination facts 
were elicited on whidi tlie defendant could 
form an opinion, he was not guilty of neg- 
ligence, and even assuming that by an onror 
of judgment hs arrived at a wrong con* 
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clnnion, lie in not on that account to be 
made liable. Xo ])crfion in any Bkilleil 
occupation is required to warrant the 
aonndness of his oiiinions. If he brings 
to his task a proi»er amount of skill and 
uses a proper degree of care he does all that 
is required. The plaintiflf has not shown 
that anything more ought to have been done 
than was done. He has merely shown what 
was done, and contends that he has shown 
that was not enough for the defendant to do 
before forming an opinion. In snpix)rt of that 
argument reliance was plai^d upon Hall tf. 
Sempfe, 3 F. and F. IW. In that case it 
appeared that the defendant had only one 
interview with the plaintiff, ot whom he had 
no previous knowledge, and that he had 
expressed himself dissatisfied with the 
result of it. In that case, therefore, there 
was the defendant's own admission that 
he had not obtained enough from the 
])ersonal examination, and the question con- 
sequently arose whether he had made suflU 
cient inquiry indei>endent of the examina- 
tion. That case, therefore, is of no assist- 
ance in denting with this. We are of 
opinion that the plaintiff has failed to give 
any evidence of want of care in the exami-* 
nation which took place. It was urged, 
however, on lichalf of the plaintiff that the 
circumstance of the defendant having re- 
ported that he was a *' dangerous lunatic'* 
rendered the defendant liable for what fol- 
lowed. If a re|)ort that the plaintiff was a 
dangerous lunatic could have iieen legally fol- 
lowed by wliatwasdoneitmightbeso. Hut the 
magistrate was no more justified in acting on 
that ccrtilicatc than he would have been justi- 
fied in acting on a reiK>rt that the plaintiff 
was a felon. It was tlie act of tlie justice 
only {Lock v. Anhton, 12 (^ 15. 871); and though 
the report might have licen cauna nine quA 
von, it was clearly not cauna cattsattA (OoHthn 
V. Efphirl', 4 Kxcli. 445). The rule will there- 
fore be a1)solute. 
liulc absolute for a nonsuit. 



STMf^OX V. CM'TflRTE. 

Innohcnnj — Art Ion hij aMiffncefor motwylnul 
nnd revf'ircth and for vonrei'»]on — Shrvp 
phiccd by nutolrcHf at d'l^pomil of di'fvndunt 
u» 9VCV nt ij for adcanvv* in yotnl faith and 
for d'l^honvnrcd hiV^ and *oId by him — 
Stfrttrity yircnfor debt not prt'*vnt}y pay- 
ablCy not fraudulent — Set off alhnrvd to the 
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txtvHt of the claim f the rtnidnr to he proreei 
again»t the estate. 

Sec rejwrt of argument. /?»//•, p. 123; pre- 
▼iouH proceedings, antc^ p. H\. 

Rule niHi to enter a verdict for defendants, 
or for a new trial. 

The plaintiff is the official assignee uf the 
estate of John Middleton, a stock and cattle 
salesman at Geelong, and he sued fur 
money alleged to be due by the defendant to 
the estate. The jury gave a verdict for 
plaintiff for £1.803 9s. iKl., but it was con- 
tended that this verdict was against evi- 
dence. 

Mr. Justice n.\imv said,— The plaintiff 
sues as assignee of one Middleton, an 
insolvent, for money received by the de- 
fendants to the use of Middleton, for tho 
conversion of the goods of Middleton, for 
money received by the defendants for the 
use of the plaintiff as assignee, and for the 
conversion of the goods of the plaintiff as 
assignee. To the first count, the defendants 
pleaded, among other pleas, a plea of set off. 
The ordinary traverses were pleaded to the 
other counts. A verdict was found for the 
plaintiff for £1,803 Os. Od., leave being re- 
served to the defendants to move to enter 
the verdict for them. It appears that on the 
1st of March, 1873, the defendants advanced 
to Middleton £775, for which he gave them his 
promissory note payable at some future time. 
On the 5tb, they made him a further advance 
of £500, and on that occasion he gave them 
by one instrument security over 1,200 fat 
sheep for the £775, and over 3,000 fat ewes 
for tlie £500. Tlie jury, in answer to ques- 
tions put to them, found that this transac- 
tion was honest and in good faith, except in 
one respect, viz.— tliat the £7/5 was already 
secured by a promissory -note tlien current. 
As the circumstance of a debt not being 
presently payable does not in itself make a 
security given for it fraudulent ^//aW«/{orn 
r. Slodden, 2 B. & P., 582), and as no other 
objection to that transaction appeared on 
the evidence, we are of opinion that the 
defendants were entitled to credit for the 
£775. in addition to the £500 which has 
already been allowed. We have so lately 
had to consider this question of fraudulent 
preference and acts of insolvency under 
circumstances very like the present, that we 
need not do more than refer to Jacomh v. 
liOiiH, 4 A. J. H., 97. Between these ad- 
vances of the 1st and 5th March an- 
other transaction took place between the 
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defendants and Middleton of a somewhat 
dilTerent character. On the 3rd March the 
defendants, to oblige Middleton, gave him 
their cheque for £1)57 178. Cd., in discount of 
a bill of exchange drawn by Middleton on 
Bennett for £tl87 lOs., and purporting to be 
accepted by Bennett This acceptance was a 
forgery. The effect of that transaction, 
therefore, was that Middleton became de- 
fendants* debtor for i1K>7 17s. Gd., as on a 
failure of consideration {Onrney v, }Yomtr8- 
ley, 4 K. and B., 133) and this sum is in- 
cluded in the defendants' particulars of set- 
off. The defendants therefore succeeded in 
establishing their set-ofl' to that extent : but 

as the plaintiff in only an assignee, and con- 
sequently not liable to pay as the original 
debtor would have been, tlie verdict is of no 
use to them, except so far as it reduces 
the plaintiff's claim, and it can only 
be set against such part of that claim 
as the plaintiff is compelled to rely 
upon, or resort to the first count to 
recover. This creates a difhculty which 
the evidence and the reservation at the 
trial do not quite meet, and it will 
therefore be necessary to mould the rule, 
and order a new trial, unless the plaintiff 
will consent to reduce the damages, a course 
which will not subject him to the possibility, 
to say nothing of the iirobability, of other 
objections being taken at the next trial 
to his right to succeed. With regard to 
the sum of £775 there is no difRculty ; for 
upon whatever count the amount assessed 
by the jury is entered, that sum is a legiti- 
mate deduction. This will at once reduce 
the verdict to £1,028 98. Ikl., and whatever 
part of this latter sum is recoverable under 
either of the last three counts cannot be re- 
duced by the counter claim of the defend- 
ants ; but any part of it which is recoverable 
only under the first count, as a debt due to 
Middleton, may be reduced or extinguished 
by the debt of £957 17s. 6d. due from Mid- 
dleton to them. As it is the duty of the 
plaintiff at the trial to have his damages 
assessed on counts on which he can hold 
his verdict, and as the option of a new 
trial will in this instance rest with 
him, we assume in favour of the defendants 
as far as the evidence warrants, that the 
amount of the account sales of the 8th of 
l^Iarch is recoverable only under the first 
count. That amount (£538 7s. 4d.) will be 
extinguished by the set-off of £957 178. 6d., 
and for the balance of that set-off defendants 
will be creditors of the estate. There are 



other claims in the particulars of set-off 
which have been dealt with by the jury, and 
which it is unnecessary for us now to con 
sider. The rule will therefore be that, 
unless the plaintiff, within one calendar 
month after the service of the rule, elects Uy 
written notice to the defendants or their 
attorney to reduce the damages to £490 2s. 
5d., the verdict shall be set aside and a new 
trial had between the parties. And it will 
be further ordered that if the plaintiff does 
so elect, the verdict shall be entered for him 
on the issues arising out of the second, 
third, fourth, seventh, and tenth pleas, 
and for the defendants on the sixth and 
ninth. The issues on the first and fifth 
pleas will be entered distributively ; the first 
in favour of the plaintifi' as to £538 7s. 4d., 
and for the defendants as to the residue ; 
and the fifth in favour of the defendants as 
to £057 17s. 6d., and for the plaintiff as to 
the residue. There will be no costs of this 
rale to either party, and the £490 2s. 5d. will 
be recovered on the third and last counts. 
Hule absolute to reduce damages. 



GRANT V. TIIE.SniRE OP BENALLA. 

Sec rcjx^rt of the case, anfe^ p. 162. 

In this case the plaintiff sued for damages 
for breach of a contract to build a bridge at 
Benalla. He alleged that the defendant had 
improperly stopped him in the performance 
of the work. The jury gave a verdict for the 
plaintifi' ; but the Court had ordered a non- 
suit, on the ground that there was no proof 
that a contract had been entered into in com- 
pliance with the provisions of the Shires 
Statute. It was thought, however, that if the 
shire books were produced there might be 
some records among them from which a legal 
contract might be made out, and, to save the 
expense ot a new trial, the Court directed the 
books to be produced for inspection. 

Mr. Justice Barry said the Court had care- 
fully examined the books to ascertain 
whether there were any minutes signed by 
the requisite number of councillors, from 
which a contract might be inferred. There 
were no such minutes, and the verdict for 
the plaintiff coula not be sustained. It 
would be useless also to allow the case to be 
tried again, and the rule for a nonsuit would 
therefore be made absolute. 

Bule absolute for a nonsuit 
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DiVORCC AMD MaTBIUOVIAL CaUHIB JVBIS- 

DICTIOK. 

MovoAY, Dec. 15. 
Before the Full Court. 

BUHBILL V. Ht'MlELL. 

Marriagv and MninmoHial Came* Statute 
1864, yo. 268, tret. 87 {mis e^y-Eeidenee 
of petitioner alone, as to terriee of the 
petition and citation upon the respondent 
and eo-resjfondcnt, notmffeicnt to identify 
them, 

A petition by George UumB RuBsell, for a 
diesolution of his marriage with hia wife 
Elizabeth Joaephine Rnaaell. fonseriy 
Shannon, on the ground of adultery witn 
Thomaa Dickman. 

Ifr. Dwyer for i)etitioner ; no appearance 
for reapondent or co-respondent. 

Petitioner, who is a miner, married re- 
apondent in Victoria in 1862; in 1867 they 
went to New Zealand, where the respondent 
became acquainted with Dickman, with 
whom it was said she ia now living. The 
petitioner came back to Victoria in 1871, 
and soon afterwards instituted this suit. The 
proof of service of the citation and i)etition 
on tlie respondent and co-respondent was 
given by the petitioner. He said that after 
the petition was accepted he went over to 
New Zealand, and personally served the re- 
spondent and co-respondent 

The Ck)UBT did not think this evidence 
Bufficient The testimony of the i)etitioner 
alone was not sufficient to identify the re- 
spondent and co-respondent 

The case was then ordered to stand over 
till May next, but Mr. Justice Barry inti- 
mated that the best course to be adopted 
would be for fresh proceedings to.be com- 
menced. 

8ittik0s in equity. 

Monday, Dec. 22 

(Before His Honour Mr. Justice Molcswortli.) 

IIITCHELL V. WEL8U. 

Partuerthip^lf^here diuolvtion sought, and 
no misconduct proved against defendant, it 
will not he granted on the ground of strife 
between the partners trhere the disputes 
hate been begun bg the plaintiff, Though 
defendant wag have been more tiolentafter 
the strife began. 
Mr. Holroyd and Mr. A'Bcckctt for the 

plaintiff ; the Attorncy-Gcucral ami Mr. 

Webb for the defcndaut. 

January C, 1874. 



HiB HoNouB gave Judgment in thia anit 
He said,— Thia ia a auit by Mr. MitcheU 
against Mr. Welsh, to disBolve aiiartnerahip 
between them aa millera, under agreement 
September 0, 1872, for a partnerahip for live 
years. The mUl belonged to plaintiff, and 
was valaed aa partnership capital, £1,700 ; 
the defendant brought in £300. It was 
agreed that each ahould have 7 per cent 
on his capital, after discharging which 
profits were to be equally divided, each to be 
allowed to draw £3 a week foraupport The 
articlea provided for keeping proper books, 
and taking atock quarterly. The articles con- 
tained nothing as to their respective depart- 
menta of buainess. Practically the plain- 
tiff managed the working of the mill. 
The defendant kept the books, solicited 
orders, and dealt with the cnstomezB. The 
plaintiff became soon dissatisfied with the 
defendant, and haa tried to compel a dis- 
solution. He alleges that the defendant is 
incompetent to keep the books, a bad man 
of business as to procuring customers, and 
offensive in his manner towards them, as to 
insisting too peremptorily on payment of 
debts. I have no sufficient evidence to make 
me say that defendant is thus unfit Per- 
haps there is some foundation for the plain- 
tiff's charges, but a person finding his part- 
ner's qualities lower than he supposed, 
unless there is some fraudulent misrepre- 
sentation, is no ground for dissolution. 
On the other hand I see no ground for 
saying that the plaintiff has put foni-ard 
charges ot unfitness which he does not 
believe, to get rid of a partner from whom 
he has other real motives to separate. 
They actually got into business as part- 
ners in the middle of January, the work- 
ing of the mill about February 12, 
and at the same time partnership books 
were bought by the direction of the 
plaintiff. The defendant had some delay 
in posting up the books, and sometimes took 
them to his house from the office to do so. 
At the end of March plaintiff required the 
preparation of a quarterly balance-sheet; 
and defendant after some delay made it up 
during April, and plaintiff then made no 
material objection to it They had been 
drawing £6 a week, seemed to have not 
materially varied their capital, and this waB a 
beginning of trade. About 7th May there 
was the first decided quarrel, by plaintiff com- 
plaining that defendant neglected the books, 
walking about like a gentleman, all very 
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loud in the presence of persons in tbeir 
employment. About the middle of May 
plaintiff first spoke of wanting to dissolve, 
complained of defendant having undertaken 
to do duties he was unfit for, announced that 
he would stop all business, and return defen- 
dant his money. Defendant declared that he 
would not be so treated, that the business 
was likely to succeed, and that plaintiff, 
having made a convenience of him at first, 
was wanting to get rid of him. Plaintiff 
said, generally, that defendant hod failed 
in his part of the business. Defendant next 
day told him that he would part» and asked 
terms, but plaintiff said it was his business, 
and turned away. On Saturday, May 17, the 
defendant, as he had done habitually, took 
the books to his house to make up. The 
plaintiff said the ollice was the proi^er place 
for them. Plaintiffs son went to defendant 
to get the books, and defendant told the son 
he would not be so bullied, and then plaintiff 
wrote a letter to him saying that unless the 
books were at once returned to the ollice, 
their projier place, he would go to the 
detective office to compel the return 
of them. On the 2l8t, plaintiff had 
an altercation at the office with the 
defendant, used a great deal of coarse 
violent abuse, and, according to himself, said 
he was unhonest Thence from day to 
day threatened to stop business, attempted 
to forbid the defendant taking orders, and 
said he would not execute them. On the 30th 
May defendant caused his solicitors to write 
to plaintiff as to his threats of shutting the 
mill, tluit it would be followed by legal pro- 
ceedings, and defendant, fiudmg the mill 
stopped on the 3l8t, wrote for expknation, 
and to know what plaintiff was doing about 
the business, purchasing, kc On July 5th 
the plaintiffs solicitors wrote to the 
defendant's, as to the impossibility of the 
parties working harmoniously, and of the 
destruction of mutual confidence, proposuig 
a dissolution, and arbitration to take ac- 
counts. The defendant's solicitors answered 
this July 9, refusing dissolution and arbitra- 
tion, saying defendant would work on 
amicably, but complaining of plaintiff's oppo- 
site conduct On the 11th July, plaintiff, 
who had talked generally of taking the books 
to an accountant, earned tliem to Mr. 
Whitton, a person of his sole selection ; at 
the same time the mill was stopped, and on 
that day defendant's solicitors wrote to 
plaintiifs as to this, requiring that the 
books should be replaced and used the word 



** defalcation*' os to the plaintifl'*s conduct ; 
aiid in tlie continuance of this corresiiond- 
ence defendant's solicitors said he had been 
convinced that either they were robbed by 
an etnployi, or he was defrauded by his 
l^artner, and that there was definite material 
for this cliarge. All this occurred while the 
books were withheld by the plaintiff, lie 
had received some money, not entered in a 
proper book, and omitted in an account of 
receipts he had furnished. There wais some 
small colour, but no real foundation for the 
charge. It is not withdrawn in the answer. 
Plaintitf had stopiicd the working of the 
mill, and on July 2o the defendant wrote 
to him stating that unless he worked it 
he would employ another ; on the 2tith 
plaintiff answered, saying he would allow 
no body to do it, making vai'ious charges 
against the defendant, and saying that they 
had iiour unsold. Defendant endeavoured 
to get the fires lit, and brought a miller to 
work, but plaintiff would not allow it, and 
the mill has not been worked since that 
time. There was a corresix>ndence between 
the parties as to procuring funds to meet 
liabilities; plaintiti* mode various overtures 
to defendant about dissolvuig, all on the 
basis that a dissolution must take place- 
but offering price. Defendant in one 
letter, August 13, ofl'ered to take his 
capital and £200 to withdraw, and that I 
think was a reasonable proiK>saL Mr. Whit- 
ton wanted the defendant to come to him to 
explain the books, which at one time he 
promised to do, but afterwards did not The 
manner of Wliitton's employment was not 
calculated to make defendant willing to go. 
The plaintiff took the roost extraordinary 
step of convening a meeting of the partner 
ship creditors at Whitton's oflice, with- 
out consulting defendant, merely sum- 
moning him to attend. At on ad- 
journment of that meeting defendant 
pi-oduced a balance-sheet, showing some 
loss of capital, but nothing material, and no 
state of affairs which would make the pay- 
ment of debts in full out of the assets 
doubtful. In short, I would say that if the 
parties had gone on amicably, their business 
would have succeeded. The charges made 
by the plaintiff' against the defendant aret 
not keeping books proi)erly. They seem to 
be very well kept for a business of that class. 
There is a stock- book which shows very 
accurately all the wheat purchased, dates, 
sellers, quantity, and all the pro- 
ceeds. Hour, poUard, bran, screenings. 



366 



184 



▲UBTRAUAN JUBI8T 



dates, buyera, iiuantity. The plaintiff 
seeius to think there should be accounts 
tracing the proceeds of each lot, which I 
apprehend would be very difKcult and not 
usual. The accounts of each customer 
seem well kept also, the drawings of the 
partners, cash accounts, kc. Wliitton does 
not point out material errors, but says that 
with assistance from defendant he could 
have framed accurate balance-sheets, and 
when defendant got his books he prepared 
one. The defendant examined, explained 
any alleged errors. There is no profit and 
loss account The books are not such 
as those of an eminent merchant^ 
keeping an accountant, would be, but 
seem to me to be better than those 
of traders such as the i^arties ordi* 
narilyare. Plaintitt* charges the defendant 
with being offensive to customers, and has 
produced two to prove it. Doth were debtors 
whom defendant asked for payment in a 
way which offended them. I do not think 
they hod just reason to be offended. The 
second was a person of whom the plaintiff 
cautioned defendant that he would hold him 
responsible if he gave him credit, and whom 
he afterwards told defendant to look sharp 
after, as he was likely to stop business. The 
plaintiff has directed customers not to pay 
the defendant, tliongh it was his proi)cr de- 
partment to receive. As to one cus- 
tomer, Priiisent, he refused to give him flour, 
saying what he had was not fit for him, but 
did not grind any that would l*c. On the 
whole, the disputes between the parties ap- 
pear to me to be mainly provoked by the 
plaintiff, who seemed to imagine that be- 
cause he had the larger share in the capital, 
he had a right to be dictator in everything, 
and did not try to control his humour 
or his tongue. He made reasonable 
offers for a settlement, but all on 
the assumption tliat tliere must be 
a dissolution if he pleased. In other 
matters I think the defendant was com- 
paratively in the right. He was totally 
wrong as to the charges of dishonesty, but 
that was after war commenced. I have to 
say who caused the war, and that is not to 
De determined by violence in war. 1 think 
it improbable that the partnership can be 
carried on profitably in reference to the 
plaintiU's temper ; but I am to do justice 
between litigants— and as to partners, think 
that the partner most in the wrong has 
not a right to a decree for dissolution 
against the will of the partner comiwratively 

January 6, 1874« 



light. I have considered JfarrUon r. Teii' 
nant, 21 Ueav. 482; Baxter r. WcU, 1 \yT, and 
.Sm. 173 : WiUntv r. WdU 30 Ueuv. 5(> ; Ltaru 
r. Shout, 33 Deav. 582, and find nothing in- 
consistent with this in the cases themselves, 
looking beyond the marginal notes. I dis- 
miss the bill with costs. 

Bill dismissed with costs. 

feiolicitoifi : Blallcsun. Kiiglnnd i<c Stcwait 
for the plaiutifl; Wii<cwould & Gibbs for 
defendant. 

BE 3l'l>0XALD EX rAllTE THE COMSlEItCIAL 

HANK. 

In$olrcnry Statutes 1871, 3ri. a7t», /ectit. 37 

it^h-tcct, 6) 38 ; 1865, Xo, 27:i, tcct$. 13, 

llo^TJmvgh dvnl trf ti$»ignmvnt under Xo. 

273. H'ct, 115 ift a defence to itrtK'Cfd'nujt 

Mnder Act Xo. lildtotcfjucttratethccftatc 
of the debtor for not mtiffying ajudgmtnt^ 

it is not a question to be dealt with in the 

court of insolrrncy ujton a summons to 

dismiss a debtor suuttnons, under the latter 

Acty based oh such Judgment, 

Tlie Attonicj-Gcncral and Mr. Lawcs for 
the Appellants ; Mr. Holruyd and Mr. Webb 
for respondent . 

Appeal from a decision of the judge of the 
Insolvent Court, Geelong, dismissing a 
debtor's summons against Patrick M 'Donald, 
obtained at the instance of the Commercial 
Bank. 

His Hoxouu said,— This cause comes before 
me on appeal from the learned judge in 
Insolvency, Geelong, who dismissed a debtor's 
summons of the Commercial Bank of Aus- 
tralia against Mr. M 'Donald, with costs. 
M 'Donald executed an assignment for the 
benefit of his creditors under the Insolvency 
Act No. 273, part 13, signed by a majority in 
number and value (not including the bank) 
prior to the Insolvency Act No. 379. The bank 
afterwards obtained judgment against him 
and issued execution, and caused a demand 
of payment to be made, and then sought 
a compulsory sequestration under No. 379, 
section 37, sub-section 8, which he re- 
sisted, on the ground of the assignment to 
creditors. I decided against M 'Donald, but 
the Full Court on appeal decided in his 
favour. (See report, 2 Vic. Hep., 1. 12.) The 
Act No. 273, section 13, enumerated various 
acts of insolvency, amongst others, not 
pointing out property to an officer charged 
with execution, with an exemption in the 
case of a debtor having executed a deed of 
assignment for creditors. The Act No. 37Udid 
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not repeal Xo. 273, section 13, but directed 
that after it came into operation, no 
estate slionld be sequestrated under it, 
and it provided various acts of insolvency, 
some the same as No. 273, section 13, one 
nearly the same as to not satisfying an execu- 
tion ; another, notpayinga creditor after being 
served with a debtor s summons, section 37, 
sub-section G. In the case before the full 
Court, it held that as No. 273 section 13, was not 
repealed, and as holding a debtor protected by 
assignment from No 273, section 13, not to be 
protected from No. 379, section 37, sub-section 
8, would be giving the latter a retrospective 
operation, that the protection continued. 
In that case the bank had ascertained the 
amount of its demand by a judgment 
after No. 379. but was held not entitled to 
sequestration upon non-payment within the 
terms of No. 370, section 37, sub-section 8. 
The bank proceeding by debtor's summons, 
here based on a judgment, is accidental. 
SupiK>se it proceeding to ascertain its debt 
by debtor's summons, a new machinery 
provided by No. 379, section 38, and serving it 
to enforce payment under No. 379, section 37, 
sub-section G, and the question to be whether 
the debtor could be made subject to com- 
pulsory sequestration by No. 379 and its new 
processes for a debt as to which he was not 
so subject under No. 273, it would appear to 
me diftioult to distinguish the present case 
between the bank and him and the former. 
I feel it difficult, as to a decision from which I 
dissent, to say, according to the views of the 
full Court, what I would do in the present 
case. But assuming, for argument sake, 
that the assignment to creditora protects 
M' Donald from being made compulsorily in- 
solvent for not paying the bank, the ques- 
tion remains, how is he to get that protec- 
tion,— by resisting the debtor's summons,— or 
the rule nisi for sequestration? By the 
letter of No. 379 he cannot resist at any stage, 
and it might be more convenient to allow it 
to be done at the earlier. According to the 
letter of No. 379, section 38, a debtor's sum- 
mons could not be resisted on the ground of 
thedebt being barred by the Statute of Limita- 
tions, or constructively released. Suppose, 
for instance, this assignment to have been 
executed by four-fifths of the creditors. As to 
all such cases I think we must hold that the 
judge in Insolvency would have to consider 
if the debt was recoverable before ordinary 
courts ; but as to a question like this, which, 
under No. 273, was cognisable only by the 
Supreme Court, I do not think its determina- 



tion should be transferred to the Insolvent 
Court. I have been referred to Ellis, ex parte, 
L.R., G Chan. Api^eals, G02, under the English 
Bankruptcy Act, 18G9, which No. 379 nearly fol- 
lows. In it tlie registrar had made an order 
staying proceedings on a debtor's summons 
on the ground of the debtor having an 
action pending against the creditor for a 
larger amount, and the proceedings to make 
him bankrupt being intended to frustrate 
that action. Tlie Lords Justices held that if 
those formed grounds for resisting adjudica- 
tion in bankruptcy, they were prematurely 
advanced before the registrar. I reverse 
the order of the learned judge, and direct 
that the summons to dismiss the debtor's 
summons be dismissed with costs. Return 
deposit. No costs of appeal. 

SSolicitorii : Clayton for appellants ; Taylor 
& Bucklnnd for rc8|x>ndcnt. 

HAM V. BENJAMIN. 

Interpleader tnit — Juri»dietioH in eqnity 
not ousted by the grant of similar juris* 
dietion at late hy Common Law Proeedure 
StatHtc 1805, No. 274, teot, 189. 
Mr. Holroyd for plaintiff ; Mr. Webb for 

defendant Benjamin. 
This was an application for an injunction 

to restrain an action at law of Benjamin v. 

Ham, 

His Honour said.— This is an interpleader 
suit, brought by Messrs. Ham, auctioneers, 
against a buyer and seller, Messrs. Benjamin 
and Uetherington, each claiming a deposit, 
and disputing whether the seller can or 
cannot make title. This is admitted to have 
been a proper subject of interpleader, but it 
is said on behalf of Benjamin, the purchasei 
suing for his deposit, that as the Common 
Law Procedure Act No. 284. section 189, gives 
common law courts power to make inter- 
pleader orders, and a court of equity should 
not interfere. But generally an established 
equitable jurisdiction is not ousted by an act 
giving jurisdiction to law courts. And the 
text-books, Sugden's Vendors and Pur- 
chasers 51, noticing the parallel English act 
and decisions under it, treat of the equitable 
jurisdiction as unaffected. The question of 
title raised will probably be more conve- 
niently tried between the defendants in 
equity than at law. Order injunction, on 
terms offered, plaintiff bringing deposit into 
Court Costs to be costs in cause. 

iSolicitors : Taylor and Manton for plain- 
tiff ; Godfrey for defendant Benjamhi. 
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BITTXirOB Uf B4K00. 
TUBSDAT, DiO. 83i 

Before their Honour* Bffr. Jnstioe BMrry, Ifr. 
Jnstioe Williams, and Mr. Josiice FeUowa) 

COLONIAL BAMK V. STTBB8iIAHK. 

Promitsorjf note.-^Waiver •/ UaHlitp gf 
nutker, fty manager of lank wkhk woi tha 
holder, — Court refuted to dieturh verdU^ 
for drfendant, finding that themanager had 
waived hli luUdlltg ae maher. 
See pre?ioQ8 judgment, ante^ p. 94. 
Mr. Ireland, Mr. Higinbotham, Mr. C. A. 
Smyth and Mr. Panres for the plaintiffs ; Mr. 
Billing, Mr. B. Walsh, Mr. Holroyd, Dr. 
Dobson and Mr. Williams for defendant 

Bole nisi to enter a rerdict for plaintiff, or 
for a new trial. 

BCr. Justice Babbt said.— On the occasion 
of the second trial of this case the parties 
went to the Jury on the third and sixth 
pleas only, the others haying been 
abandoned l^ consent The issnes raised 
by these pleas were that after the defendants 
had made the promissory notes therein re- 
spectively mentioned, and whilst the plain- 
tiffs were the holders, the plaintiffs, by 
express renunciation and waiver, exonerated 
and discharged the defendant itom pay- 
ment The affirmative being on him, 
the defendant began. Several questions 
were put to the jury which confined 
the controversy within narrow limits. 
They found that the waiver was made by 
Mr. Bumes, the general maiu^ger of the plain- 
tiff*8 bank. A verdict was returned for the 
defendant During the last term a rule was 
obtained on leave reserved to enter a verdict 
for the plaintiffs for the amount of the pro- 
missory-notes £6,720, on the ground that 
Adam Bumes, the general manager of the 
bank, had no power to waive the claims of 
the bank, or release the debtors of the bank 
without the authority of the directors of the 
bank— that there was no evidence of waiver 
or release by Adam Bumes, or Uy the directors 
of the bank, or by any one having authority 
express or implied to bind the bank ; and that 
if there were evidence of waiver by Adam 
Bumes, it showed fraud on his part and 
could not bind the bank. The plaintiffs re- 
linquished the last ground. On behalf of the 
plaintiffs it was contended broadly that 
neither the general manager nor even the 
directors of a bank had authority to waivs a 
promissory.note. The arguments were chiefly 
directed to a very careful analysis and review 
of the cases cited in the judgment of two of 
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Ihs members of ttUs Court reported*, anie^ 
pi 94, when a new trial was directed ; 
and, in addition to several others, two 
esses. Bank of the UnUed Staiee u, Dunn, 
6 Peters' Beps. 51, and Boiiib <t^Me ife<r«!f)olw 
V. /one*, 8 Peters' Beps. IS; were cited. 
OThe facts in each of thoss cases differ essen- 
tially from thoss in this. The qnestioa of 
waiver did not arise directly or indirectly. In 
the first it was proved hy a witneas that 
before the defendant endorsed the note he 
went into the office of the cashier d the 
plaintiffs' bank, and found the president 
Whether that officer holds a position 
analogous to that of general manager here, 
we are unable to say. The president in- 
formed the witness that the names of two 
sndorsers, resident in Washington, were re. 
quired on the note as a matter of form, and 
that lie would incur no reqwnsiMlity or no 
risk by endorsing the note ; that thereupon 
the witness went to the defendant in- 
formed him of the substance of that conver- 
sation, and persuaded him to endorse. 
A verdict found for the defendant was set 
aside on the ground that no man who is a 
party to a negotiable note shall be permitted 
by his own testimony to invalidate it By 
his endorsement which was a solemn act 
done after the alleged statement that he was 
to run no risk thereby, he promised to pay 
the note at maturity if the maker failed to 
pay. Bfany English authorities of antecedent 
and subsequent date are in accord therewitn 
on that point Thus in Boarev. OraJtam, 
3 Gamp. 56' (1811), Lord Ellenborough ob- 
served :—" I don't think I can admit evi. 
dence of this sort. What is to become of 
bills of exchange and promissory notes if 
they may be cut down by a secret agree- 
ment that they shall not be put in 
suit? The parol condition is quite in- 
consistent with the written instrament" 
Vide also Ahrtg v. Crux, L.B., 5 C.P., 37, 
and the cases cited thereiiL This was suffi- 

dent to decide that particular case, and we 
are not wanting m tbe high respect we 

entertain for the Supreme Ck>urt of America 
when we say that the portion of the judg- 
ment which relates to the authority of the 
president may be considered unnecessary for 
the jiedsion. The facts in the Bank of 
the MelropoUe v, Jonee, 8 Peters 1^ were 
very similar to those in the preceding case, 
and a verdict given for the defendant was 
set aside on the like ground. The rule acted 
on as to the non-admissibility of evidence was 
the same as that laid down in WaUonv,Sh€U^, 
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1 T. R. 296, bat those authorities would not 
now control this Court to exclude evidence 
of illegality of consideration, gaming, or any 
of that class of defences. It is not our pur- 
pose to enter again at large on the further 
discussion of the principles which, according 
to our Judgment, govern this case. In our 
opinion, there was, on the occasion of this 
trial, ample evidence to sustain the verdict 
of the jury. The rule will be discharged. 

Attorneys : Vanghan, Moule and 8eddon 
for plaintifb ; Grisp^ Lewis and Wilks for de- 
fendant. I 

OONHILL AND OTHIBS V. THS BCOTTIBH COM- 
ifWM^fAT. nrSUBANCR OOXPAHT. 

^fv lniurance.^QmdUUm endonedon'policy 
that future premiuuutk4mld bepaidwitkin 
fifteen daye after expiry thereof ^ upon for- 
feiture of benefit thereof-^Fire occurring 
during the fifteen daytand h^ore payment 
of renewal premium, — Company not liabU, 
See report of argument, ante, p. 168. 

Demurrer to replication. 

Mr. Justice Babbt said,— This was an action 
on a policy of insurance against fire upon 
goods in ahuilding. The period of the risk 
was 12 months from the 17th of August^ 
1872, and the policy was subject to a 
condition that "in the event of insur- 
ances with other companies being in force 
at the time of any loss or damage by 
fire happening to the property insured by 
this policy, then this company will only be 
liable to the payment of a rateable propor- 
tion of any loss or damage which may be soa- 

tained." The question is whether an in. 
surance with another company was in 
force at the time of the fire. It appears that 
a policy had been effected by the plaintiffs 
with the Derwent and Tamar Insurance 
Ck>mpany on the 28th February, 1870, by 
which it was provided *' that from the date 
of these presents and until the 28th day of 
February, 1871, inclusively and no longer, 
the stock and funds of the said company 
should be subject and liable to pay to the 
plaintiffs all such their damage and loss 
which they should suffer by fire." Although 
this policy contained negative words that it 
should exist " no longer " than the 28th 
February, 1871, one of the conditions or pro- 
posals endorsed on it, and to which 
it was made subject, contemplate its 
continuance beyond that period, for the 
fourth article of these proposals was as fol- 



lows:— "On bespeaking policies all persons 
shall pay the premium to the next half- 
yearly day, and from thence for one year 
more at least, or shall make a deposit for the 
same, and shall, so long as the manogera 
agree to accept the same, make all future 
payments annually at the said office within 
15 days after the day limited by their respec- 
tive policies, upon forfeiture of the benefit 
thereof.*' It is on a consideration of the 
effect of this latter policy and condition, and 
the acts of the parties in connexion with 
them, that we have to determine whether 
the insurance effected by such policy was in 
force at the time of the fire. As already 
noticed, the policy was to continue until the 
28th February, 1871, "and no longer." The 
premiums for a second and third year were 
duly paid, so that an insurance wasogain 
effected or renewed till the 28th February, 
1873, "and no longer." The terms 'of the 
policy by which the duration of the risk is 
thus expressly restricted, are inconsistent 
with the language of the endorsed article, 
which assumes the possibility not only of 
"future payments" of premium, but also 
that there is a "day Umited," "within 16 
days after " which the " future payments " 
ore to be made " upon forfeiture of the bene- 
fit " of the policy. It is contended that the 
expression " upon forfeiture of the benefit" of 
the policy implies the continuance of the risk 
during 15 days after the 28th February, 1873, 
notwithstanding that the policy states that it 
shall last " no longer" than that day. The 
question which we have to determine can be 
solved o;ily by ascertaining what is the con- 
tract. The pohcy is headed, " Insured from 
the 28th February, 1870, to 28th February, 
1871," and in the body of the contract it is 
expressly dedared that it is to last "no 
longer." What is there in the condition or 
proposid which si^rs that it shall last 
longer? Reliance was placed upon 8ahm 
V. Jam^e, 6 East. 57L The condition of 
the policy in that case was the same as 
in the previous case of TarUton v. SUmU 
forth, 6 T.R. 695, and it varies from the 
Derwent and Tamar proposal now under 
consideration, by the addition of the words, 
not found here, viz., that " no insurance is 
to take place tiU the premium is actually 
paid by the insured." On the aigument it 
was attempted to distinguish this case from 
Tarktan v» Stan\forth, not only on the ground 
of the addition (^ those negative words, Iml 
also on the ground that the oondition applied 
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onlj to animal piijmento, while the policy 
Uielf was a half-yearly one. Loid Kenyon 
appean not to recognise the Utter distinc- 
tion, for he says, "the plainUffs wero right 
in contending that policies for half a year re- 
ferred to and adopted the printed proposals," 
and he apparently agrees with an admission 
of the plaintiff*s connsel, "that the insur- 
ance when made did not extend to half 
a year and 15 days.** and adds his 
own opinion that "that completely puts 
an end to the whole case.'* He also rofers to 
the condition that the premium must he paid 
" as Ions as the managers agree to accept the 
■ame " within 15 days after the day limited, 
and that " no insurance is to take place until 
the premium he actually paid ;7and he adds, 
" then in express terms no policy is to have 
existence until the premium he paid by one 
party and accepted by the other." In that 
case the policy on its face was not only for 
six months, but for such further periods of 
six months as should be paid for. In the 
Derwent and Tamar policy it is not 
■o; but as we have seen, it is for 
one year, and " no longer." How, 
then, in defiance of what Lord Kenyon 
calls these " express terms " can it be said 
that the indemnity shall bst * ' longer ? " An 
answer to this question was endeavoured to 
be extracted from the Judgment of Lord 
EUenborough in Salvin v, James. In that 
case (in consequence of the decision in 
TarUton v. Staniforth) the company had 
Issued an advertisement which was taken to 
be one of the printed proposals, and by 
which it was stated that persons insured in 
this office " are and always have been con. 
aidored by the managers as insured for 15 
days beyond the time of the expiration of 
their policies." Those words expressly con- 
tinued the insurance during the days of 
grace; they amount to a contract, and 
the only question was whether they did so 
unconditionally, or subject to the other con- 
ditions. "The policy," says Lord Ellen- 
borough, " refers to the printed proposals^ 
and the advertisement must either have the 
effect of annulling the third article or of vary- 
ing it, if they cannot wholly stand together ; 
of which there can be no doubt" He then 
proceeds to say that the effect of the adver- 
tissment is, among other things, to confine 
the words, " no insurance is to take place till 
ths premium be actnaUy paid" to the pie- 
mium to be paid on the original effecting of 
the policy* The confinement of those words 
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to ths first premium makes the "third 
article, " to which allusion is there made, 
identiesl with the Derwent and Tamar con- 
dition now under condition, so far as 
regards ths facts of the present case. What, 
then, have ws here which corresponds 
with the added proposal or "advertisement " 
In SaMn v, Jamu f What words of con- 
tract ars there here imposing a liability 
beyond ths year ? Notonly are there no such 
wotda, hut there are the very opposite, vii. — 
that ths insorancs shall continns "no 
longsr'' than a year. This distinguishes the 
present case from Doe v. Shetpim, 3 Ounp. 
134, in which it is expressly stated that 
during the fifteen days " the company were 
to be liable." Until, therefore, a fresh pte- 
mium was paid there was no contract of 
Insurance "longer" than a year {FhcgtUx 
Hfe A99itranee Ccmpanif v, Sheridan, 8 H. 
L. C. 745). In arriving at this conclusion we 
do not in any way contravene the opinion of 
the Izish Court of Exchequer in M'DonneU 
V, Carr, II. and J. 256, which we shall again 
presently notice. The stipulation there 
was that "during the continuance of the 
"policy" the insurers should be liable, and 
the Court held (though without perhaps 
giving sufficient weight to the recital) that 
there was nothing which could have ori- 
ginally limited the insurers to one year. 
Under these circumstances, we must express 
our opinion that the Derwent and Tamar 
policy was not in force. The plaintiffs hod 
also effected a policy with the Norwich 
Union Fire Insurance Society. By that 
policy, after reciting that the plaintiffs had 
paid £7 10s., and had agreed to pay the same 
amount on the 28th February (yearly) 
during the continuance of the policy for 
insurance from loss by fire, the society 
contracted with the plaintiffs that "from 
the 28th day of February, 1872, to the 
28th day of February, 1873, and so long 
as the said assured shall duly pay or cause to 
be paid the sum aforesaid at the time afore- 
said, and the directors of the said society for 
the time being shall accept the same, the 
stock and funds of the said society shall be 
subject and liable to pay, make good, and 
satisfy unto the said assured all damage or 
loss which the said assured shall suffer by 
fire." A condition to which the Norwich 
policy was subject is as follows :~" No order 
for insurance will be of any force unless the 
premium, or some portion thereof, has been 
first paid to the society or their agent ; and 
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oil persona dcsirons of continning their in- 
surances must make their future payments 
annually within 15 days after the day limited 
by their respective policies, or the same 
will be void." This policy differs from the 
Derwent and Tamar policy in that it con- 
templates by the form of it a continuance or 
renewal of the indemnity after the expiration 
of the first year ; but there is nothing either 
in the policy or the condition which states 
expressly that the property is to be protected 
during the 15 days, or, indeed, at all beyond 
the year, except upon payment of a fresh 
premium, the receipt of which is optional 
with the society — i^imiMoii v. AccuUntai 
Death Insurance Company, 2 C.B. (N.S.)f 
257. Nor do we think that there is any im- 
plied contract of indemnity beyond the year. 
In M*DonneUv, Carr, the condition was, "no 
policy will be considered valid formorethanl5 
days after the expiration of the period limited 
therein, unless the premium and duty for the 
renewal of such policy shall have been paid 

within that time. On assurances for a less 
period than a year, the premium will be as 

moderate as possible, and only a proportion* 

able pari of the du^ chained ; but in these 

cases the insurances will terminate at 6 

o'clock in the evening of the day specified in 

the policy without the allowance of 15 days." 

The language d that condition may be well 

held to import or imply that a yearly policy 

will be valid for the 10 days, and would not 

terminate at 6 o'ck>ck in the evening of the 

spedfled day, just as from an agreement in a 

diaiter-party. that it shall be lawful for the 

freighter to detain the vessel for 10 working 

days over and above the laydays, a covenant 

will be implied not to detain the vessel beyond 

itM 10 ^innf Randall V. J^vnc/k, 12 East 179) ; 
and as from a covenant in a farming lease 

that the lessee shall plough the demised 
premises, except the rabbit warren and 
sheepwalk, a covenant will be implied not to 
plough the excepted portions. Duke of St, 
AlbaH*§ V. JRUs, 16 East 352. The case of 
Want V. Blunt, 12 East 183, which was also 
cited, is plainly distinguishable. There the 
premium was to be paid on certain days, " or 
within such further time as should be allowed 
by the rules," and the premium was ten- 
dered within the right time, but not by the 
right person. There is one other feature 
connected with the Norwich policy which 
distinguishes it from that of the Derwent and 
Tamar. Itappears that the Norwich Company 
have issued an advertisement to this effect— 
" Fire days of grace.— Norwich Union Fire 



Insurance Society.— Notice.— Michaelmas re- 
newals.— Losses by fire occurring during tlie 
15 days of grace are made gooi to the 
assured. " As the policy does not incorporate 
that advertisement, or adopt it as one of the 
conditions, it cannot in any way control the 
contract Had it been so embodied, the case 
would have been analogous to Salvin v, James, 
in which it was agreed that the advertise- 
ment shall be taken " to have been inserted 
as a new term in the printed proposals of the 
office," but that is not so here. The result is 
that there will be judgment for the plain- 
tiffs. 
Judgment for plaintiffs. 



HASKEB V. BCHLXSISrOEB. 

Mining Companies Act N», 228, sset. 27— 

Amending Act Ko, 324, sects. 6,8 — In 

suit hy official agent for contributions, it is 

not essential to state expresdy that the 

eom/iany teas registered under the Act — A 

contract hy the official agent to glee defen^ 

dttnt time until proceedings against other 

shareholders were determined, on drfendant 

promising to pay then, is not ultra vires, 

and the succeeding official agent may sue 

thereon* 

Mr. Webb for plaintiff ; Mr. Williams for 

defendant 
Demurrer to declaration. 

Mr. Justice Barry said :— The declaration 

states that at the time of the making the 

promise, one Simson was official agent for 

the mining district of Sandhurst ; that an 

order was made for winding up the Break d 

Day Company, Registered, of which company 

the defendant was at the time of the order a 

shareholder, and liable to pay to Simson, as 

official agent, the sum of £236 in respect of 

1,180 shares held by the defendant in the 

said company. And thereupon and in oon- 

sideration that Simson, as such official 

agent, would give time to defendant to 

pay, until certain proceedings about to be 

commenced against certain persons supposed 

to be shareholders in the company should 

have been determineJ, defendant promised 

to pay Simson ; that Simson did give time 

until the proceedings were determined, which 

happened before the commencement of this 

suit ftnd although plaintiff was successor in 

office of Simson, and entitled as official agent 

to the sum of £236, defendant has not paid. 

To this the defendant demurred, on the 

ground that the official agent had no power 

to make, as official agent any such contract 
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u that decUnd on. And it was contended 
that in the aheence of ezpreas statement 
that this company is registered under the 
statate No. 228, the official agent has no power 
to ftne. Also, that even if the statement in 
the declaration be sufficient, the only powers 
with which he is invested nnder section 27 
are, to collect debts, sell and dispose of the 
assets, enforce payment of shares, and 
further, that the agreement with Simeon was 
iwdtifii pactum. At the time of the argument 
we expressed our opinion on these points in 
favour of the plaintiff, but a question arose 
as to the operation of the Statute No. 324, 
with respect to the devolution of the rights 
of Simson, and the title of the plaintiff to 
maintain the action. On examination of 
the pleadings we find that the writ issued 
on the 24th of October, 1871, consequently 
the winding-up order in this case came 
under section 6 of No. 324. That statute 
came into operation on the 6th of Sep- 
tember, 1867^ It amends No. 228, and 
directs that when any order is made 
to wind-up a company all the estate and 
effects ci such company are vested in the 
official agent, so long as he shall continue to 
hold such office, to be by him dealt with and 
disposed of according to law, and that he 
shall have the like remedy to recover the 
estate and effects of the company in his own 
name as the company might have had if 
luch order and decree had not been made. 
The eighth section provides that the suc- 
cessor in office of any official agent, hereto- 
fore or hereafter to be appointed, shall have 
the same rights, estates, and interests as 
his predecessor in office. The demurrer is 
overruled. 

Attorneys : Klingcnder and Charslcy (for 
Liddlc) for plaintiff ; Wybam for defendant. 



BUNOAREE 8HIBS COUNCIL V. BALLABAT WATBB 

COMMISSION. 

Skires Statute 1869, i\"0. 358, sect. 209— 
Jfod< of rating watencorhi and dittribu^ 
t'um of rate among different diftrieti — 
Amonnt of capital expendedf is no 
criterion. 

See report of argument, ante, p. 160, pre- 
vious judgment on same matter, p. 80, de- 
murrer to action for rates pending appeal, 
p« 158. 

Appeal from Petty Sessions, Ballarat 
Mr. Justice Babbt said :— This was an 
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appeal from Petty Sessions. There bad 
been a previous appeal to this Court, when 
the matter was remitted to the Justices, to 
be reheard by them (4 A J. R. 80). The matter 
before the justice was an appeal against a 
shire rate, and his decision on ths rehearing 
raises the question as to the proper mode of 
rating the commissioners. The rate was 
fixed by the council at £8,000, and was re- 
duced by the jusaces to £2,706 lis. This 
latter sum was arrived at by taking the 
a^tal value of the land and adding to it the 
amount expended on works in the shire. 
This was clearly wrong. The outlay of capital 
furnishes no criterion of value, since it 
may have been injudiciously expended, and 
what was costly may have become wortliless. 
{Beg. V, MUe Snd Old Town, 10 Q.B., 218.) 
The principle of rating, whether the works 
are or are not all in one shire or borough, is 
exactly tne same. If an apparatus occupied 
by one occupier, consisting of several parts, 
lies in one shire, the rate is on the whole, 
and is received by that shire. .If such an 
apparatus lies in several shires, the occupier 
is liable for the same amount of rateable 
value and no more, but that amount is to be 
apportioned among the shires and boroughs 
in which it lies {Mayor of FUzroy v, CoUtng- 
wood Oaa Company, 6.W.W. k A'B., L. 72) ; 
and the question then arises, as in this case, 
what is the principle that regulates the ap- 
portionment? In practice, a tenant of the 
municipal portion of waterworks or gas- 
works is unknown. But an hypothetical 
tenant must be assumed, and the terms of 
such a tenancy are not difficult to be con- 
ceived. It must be assumed— first, that each 
municipal part is to continue in joint co- 
operation, no one tenant being able to stop 
his part ; secondly, that the title is per- 
manent, and so no risk of being compelled 
to move fixed capital ; thirdly, that there is 
land in the required quantity, and capital to 
be invested therein, and occupants ready to 
take and work parts yielding profits, as 
tenants at rack rent, and parts not yielding 
profits as contractor for remuneration. Reg, 
V. West Middleeex Watenoorte, 1 £. & E.. 
721. In order to fix the rateable value 
in each shire or borough in which 
the apparatus lies, the first step is to 
fix the rateable value of the whole. For 
this purpose the justices should ascertain 
the gross receipts of tlie commissioners. 
They should then make a deduction 
from them in respect of the several matters 
following. First, they should ascertain the 
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amoant of the working ezpenaes and inmir- 
ance, indnding maintenance, &c.; secondly, 
they should oacertain and allow interest on 
thr amonnt of lloating or working capital re- 
qoired to carry on the nndertaking. the rate 
of interest (perhaps from £5 to £8 per cent) 
being in their discretion; thirdly, thej 
should allow a tenant's profit of probably 
from £15 to £25 per cent (the amoant is 
again in their discretion) on the same capital, 
and also such farther reasonable sam as they 
consider a tenant should get for superin- 
tending the working of so large a concern ; 
fourthly, they should ascertain what quantity 
of stock in the shape of pipes or otlier plant 
it is necessary to keep on hand in order 
to work the undertaking^ and they 
should allow interest on its value at 
£10 per cent (more or less, as they think fit). 
Fifthly— They should ascertain the amount 
of all shire and borough rates chargeable 
against the commissioners, and the total of 
such rates will form the last item. These 
various amounts must be added together, and 
their total deducted from the gross receipts. 
The balance thus arrived at will be, "The 
rent at which the same might reasonably be 
expected to be let from year to year, free of 
all usual tenants' rates and taxes, and de- 
ducting therefrom the probable annual ave- 
rage of cost of insurance and other expenses 
(if any) necessary to maintain such property 
in a state to command such rent" (Act No. 
358, s. 200, Beffina v. The Grand Junction 
BaUwaif CampanVt 4 Q.B. 18.) The commis- 
sioners contended before the justice 
that they were entitled to a further 
deduction of the amount of interest 
pimble in respect of borrowed money. 
This deduction is one to which they are 
clearly not entitled. Beg. v. OrecU Wedem 
RaUway Company, 6 Q. B., 179. The balanoa 
which will have been arrived at in the 
manner before mentioned is "the net 
annual value" of the whole scheme or con* 
cem, and on such value the commissioners 
are to be assessed. As, however, the sub* 
ject matter of this net annaal value does not 
lie wholly within the shire of Bnngaree, ths 
council are not entitled to levy a rate on 
that value, but only on a part of it The 
next thing, therefore, is to ascertain the 
rateable amount in Bungaree. In order to 
accomplish that object the first step is to 
divide the whole apparatus constituting 
the rateable subject into two portions 
—one will consist of that part which 
is directly productive of rateable value, 



being the service pipes which deliver ths 
water to the consumer; and the other 
will consist of the part which indhreMy 
conduces to such production being the rest<^ 
the works briuginff the water to the service- 
pipes. {Reg. r. Mitt End Old Town wpra,) 
We do not conceal from ourselves that 
Wightman J., in Reg, r. WeH Middleaex 
Water Company, 1 E. and E. 716, decided in 
1850, expressed himself as not quite satisfied 
with the distinction which has been taken 
between direct and indirect sources of profiti 
as applied to the mains and pipes of a water 
company, as being well founded. However^ 
while the judges of the Court of Queen's 
Bench in 1863 concurred in the dissatistec* 
tion of that learned judge, they admitted 
that they had not succeeded in laying down 
another rule which would be consistent 
with the existing legislation and decisions, 
and at the same time capable of being satis* 
factorily worked. They said they were stronAf 
impressed with the importance of not un- 
settling the law as established by past 
decisions where they were unable to lay down 
a rule not open to exception. It must be con- 
sidered, therefore, that this division is still 
essential to the validity of the rate (iSA^^IeU 
Qaa Company r. Shield Overseers, 4 B. Ifc 8. 
148). The part indhreetly conducing to the 
production must be rated in the ordinary 
way by valuing the land with the buildings 
and fixtures thereon. These are to be rated 
as mere land, buildings and fixtures with 
some additioiial value from their capacity of 
being applied to such purposes as those of 
water supply. The meaning of those words 
may be exemplified as regards mains by 
taking the underground of a highway 
heretofore of no rateable value. When 
the underground of a highway is re- 
quired for laying mains giving trsnsit to 
such water, the owners of the sdl of the 
highway could get some payment for allow- 
ing the use of their soil. Thus land which 
before produced nothing would produos 
something, and so have some rateable value, 
which would be an addition arising solely 
from its capacity for being used for a water 
company. Value is derived entirely from the 
relation of demand to supply ; and if a water 
company comes into competition with a mere 
agriculturist for land for waterworks, an 
addition is made to the value of such lend 
by the additional competition. This prin- 
ciple might raise land worth nothing into 
being worth something, as above supposed, 
and land worth something into higher value, 
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M in the cmm of a site for a ■toaiii««ngine, 
with yard and thed and cottages attached, or of 
a flite for a reaenroir or filtering bed, and the 
like. Upon the common prindplet regulating 
▼alne, it is enhanced in proportion to the 
soarcity of the thing in demand ; so that if a 
few levels only were suitable for the required 
tnnsiti or a few sources of water alone were 
accessible, the price would be higher. Xtg. 
V. West Middlesex Waienocrhn supra ; Mtrstg 
Docks, ke,, t*. Overseen of Birkenhead, L.R.. 8 
Q.B., 445. The annual valne of the land, 
buildings, and fixtures having been thus 
arrived ai the amount of ^e rate so ascer- 
tained must be deducted from the rateable 
value of the whole ; tha.t is, it must be de- 
ducted from "the net annual value" which 
we have already described, as tne amount 
thus deducted represents the rateable value of 
the land, with the buildings and fixtures 
in all the municipal limits within which 
such land Ues, it must be distributed to the 
respective corporations. This distribution 
must be according to the value, and not ac- 
cording to the quantity of the land in each 
of them, for it is manifest that a square foot 
of land in the city of Ballorat is of far greater 
value than a similar quantity of bush land in 
the shire of Bungaree. Beg, v, Ocerseere of 
Putney, 3 E. and £., 108. The remaining 
step is to apportion the residue of the rate- 
able value among the municipal bodies in 
which the direct producing portion of the 
Works is situate. As service pipes may not 
perhaps exist in every shire or borough, 
that shire or borough in which there 

are non^ will not be able to ratft 
that part of the- scheme at aU. As- 
suming then, hypothetical!/, and for the 
sake of illustration— for we know nothing 
of the facts— that ot the gross receipts of 
£12,000, £8.000 is received in Ballarat East 
and £4.000 in Ballarat West, the former will 
lay a rate upon two-thirds of the residue and 
the latter on one-third. In other words, 
each district in which revenue is produced 
will be entitled to tax such proportion of the 
residue as the gross receipts in that district 
bear to the gross receipts in all districts. 
Beg. V. Mile End Old Town, supra. It remains 
only to consider the effect of the concluding 
enactment in section 209 of the Shires Sta- 
tute, by which it is provided " that all rate- 
able property which shall not since the sale, 
alienation, ot other disposition thereof by the 
Crown have been improved by building, 
cultivation, or enclosure, or in other like 
manner, shall be computed as of the annual 
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value of five per centum upon the fair capi- 
tal value of the fee simple thereof, and that 
all other rateable prope rty shall be cumpnted 
as of an annual value of not less than £5 
per centum upon the fair capital value of 
the fee simple thereof." This proviso ren- 
ders it necessary in all cases to ascertain 
the fair capital value of the fee simple of the 
rateable p r o perty of the commiarioners in 
the shire. Five per cent on such value, in 
case of unimproved property, and not less 
than five per cent on such value in 
esse of improved property, must then 
be computed. If the percentage thus 
arrived at amounts to a larger sum than that 
which results from the mode of valuation 
which we have already described, the council 
are entitled to assess the commissioners on 
anch larger sum. In all cases, therefore, it 
is necessary to iix "the net annual value" 
as before mentioned, and (if we may coin an 
expression) " the statutory annual value," oi 
percentage on the capital value. The rate 
may then be laid on the higher of those two 
values. The appeal will be allowed, and the 
matter remitted to the justiees. 



SLACK V. WmOIR. 

Intestates Estates Aet, Ne, 2.W, sects, 4, 6.— 
Death of intestate since the Aet—By the 
relation haeh to the time ef the death, ef 
the rule to administer the real estate, a 
previous eenreyance by the heir-at*lam is 
nullified. 

Plaintiff appeared in person ; Mr. Lawee 
for defendant. 
Rule nisi to enter a verdict for plaintiff. 
Mr. Justice Barrt said,— The plaintiff 
brought ejectment to recover possession of 
2 acres 2 roods 22 perches of land in the 
parish of Doutta Galla, being allotment 9, 
portion 16. bounded by lines respectively 
5 chains 50 links and 4 chains 80 links in 
length, sold as lot 56, according to the pro- 
clamation of September 29, 1849. In proof of 
his title he gave evidence of the Crown grant 
of the land to Cbarles Brown, Henry Brown, 
and Charles Ramsden, dated February 26, 
1856. Memorials produced from the ofiice of 
the registrar-general of a conveyance by the 
grantees to David Winder and William Hen- 
den Winder ; of a deed of partition^between 
William Henden Winder and David Winder, 
whereby the former conveyed to the latter his 
share in the portion of the allotment, 165ft by 
125ft., marked G on the plan on the writ 
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dated Febmaiy 19, 1862 ; also memorials of 
an equitable mortgage of the land— Winder 
to Paraons, dated Bfay 12, 1863 ; of release of 
the same, dated June 15, 1864 ; of a mort* 
gage in fee of the same land by the same 
Winder to the same Parsons, bearing date 
the same day ; of a release of that mortgage, 
dated July 1, 1867 ; of a mortgage by William 
Henden Winder to £. Davies (Ex. W.). dated 
July 1, 1867 ; of an equitable mortgage (Ex. J.), 
William Henden Winder to James Crescent 
Steele, subject to the mortgage to Davis, 
dated August 5, 1871 ; of a lease from 
Winder to Gilham and another, dated Decem- 
ber 13, 1861; of alease W. H. Winder to Mende, 
dated ICarch 8, 1866. Ex. Bb. John Winder 
to Slack was an agreement for a bill of sale, 
October 16, 1868 ; ex. Co. was bill of sale 
same to same, October 26, 1869 ; and a con- 
veyance, dated October 26, 1869, by John 
Winder, eldest surviving son of John 
Winder, the fother and heir-at-law of David 
Winder, to the piamtlff of all his share, 
estate, title, and interest in the whole of 
2 acres 2 roods and 22 perches, the land men- 
tioned in the writ The other facts proved 
by the plaintiff were that the two Winden 
(David and William), pnrchasen from the 
grantees of the Crown, were brothers ; that 
they occupied the lands in question from the 
year 1851 until 1862 ; that David was drowned 
in September of that year; that he died un- 
married, and without having made a will ; that 
his father, John Winder, then alive, became 
his heir at law ; that John died on July 4, 
1865 ; that he had not entered into posses- 
sion of the land during his lifetime; that 
John Winder, Jun., was the eldest surviving 
son of John, and that on the death of his 
father, he became bis heir at law ; that on 
the 26th October, 1869, the day of the execu- 
tion of the conveyance by John Winder to 
the plaintiff, they entered together on the 
portion marked G, and John gave possession 
to the plaintiff of the land occupied by W. 
H. Winder, Mortimer, and Mende ; he did 
not prove how long he remained in posses- 
sion nor the circumstances under which he 
ceased to occupy. Mende's lease expired on 
October 8, 1871, William Henden Winder 
was called by the plaintiff, and he proved 
that he remain j'l in possession and received 
rent for all the land except the portion 
marked G ; that t^r;iin^<*tration of his father's 
undevised estate was committed to him, and 
that he sold all the land in question except 
the portion marked G to James Crescent 
Steele. The case of the defendants was short 



and simple. Probate of the will of John 
Winder, granted on the 19th August, 1865^ 
was produced. By a perusal of this it ap- 
pears that no allusion is made, either bf 
express words or in general terms, to the 
land in question. He. therefore, died intes- 
tate as regards tliat which he inherited as 
heir at law of his son David, that is to say, 
the undivided moiety of David in' the whole 
of allotment 9 portion 16, with the exception 
of part G, and also David's estate in part G, 
conveyed to David by the deed of partition 
of Febmanr 19, 1862. A rule to administer 
the undevised freehold estate of the said 
John Winder, granted by the Court to Wil- 
liam Henden Winder on the 25th of Novem- 
ber, 1869, was then produced, and a certifi- 
cate of the title of James Crescent Steele, 
dated February 16, 1872, as to 2a. 26p. 6-lOths. 
of Allotment 9 of Portion 16. An easement 
over a road which bounds the portion G on 
the eastern side was noted thereon as the 
only encumbrance to which the fee simpla 
was subject The act No. 230, which came 
into operation on the 1st of July, 1864, enacts 
by section 4 that in every case in which the 
Supreme Court shall be satisfied tliat the 
owner of any freehold land, &c shall have 
died intestate as to such land, kc, the 
Court may grant a rule that such land shall 
be dealt with as if it had been held 
for a term of years, and shall commit 
the administration thereof to any person the 
Court may appoint as administrator ; and by 
section 6, '*That the title of any such ad- 
ministrator shall, &c, relate back to and be 
deemed to have arisen upon the death of the 
owner, as if there had been no interval be- 
tween such death and appointment** The 
whole case, therefore, being reviewed, stands 
thus as reffftrds the portion of land described 
in Steele's certificate of title, excluding por- 
tion G. That certificate is conclusive evi- 
dence that he, Steele, is the proprietor of the 
land which was before that date held by 
William Henden Winder, in his own right 
and as administrator of the undevised portion 
of his father's real estate (No. 301, sees. 47, 49, 
Munro v. SuikerJand). And as regards portion 
G, the sole property of David iVinaer on 
the partition in February, 1862, inherited on 
his death by his father, John, and not devised 
by him at his death, the order of the Court 
of November 25, 1869, which directs that 
these undevised lands shall be administered, 
relates back to the death of John Winder, 
senior, wliich occurred on July 4, 1865. This, 
therefore, overrides the conveyance, October 
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ttb 1309, hf John Winder, junior Ow heir*at- 
Uw of bii father, John Winder, eenior), to 
the plaintiff, and lenders nugatory and Toid 
the entry, and all other acts done under 
odour of that conTeyanoe. It shows equally 
condnsively thlt the leeal estate in that 
portion Is now in William Henden Winder, 
and not in the plaintiff. The verdict entered 
for the defendant will, therefore, stand un- 
dlstnrhed. and the rule to enter a verdict for 
the plaintiff will be dischaiged. 

Attomeyt : Macgrcgor, Ramsay and Brahe 
for defendant. 



IQUITT APPEALS. 
PmOIRALD y. JACOMB. 

Surety — In contract ef guaranty. Court doct 
not require tame degree of candour at in 
contract of ineurance — Surety net releated 
by omitiion of creditor to inform him 
that debtor had defrauded him, by forgery 
— Upon intolvenry of turety, creditor net 
entitled to tpeeific performance ofagrec' 
ment to execute mortgage at further tccurity 
but mutt prove upon the ettate for the 
amount. 

See report of jadgment below, ante, p. 111. 
Hr. Holrc>yd and Mr. Webb for appellant ; 
the Attorney-General and Mr. Lawcs for res- 
pondent. 

Appeal from a decision of Mr. Jnstice 
Molesworth, in the equity jurisdiction, dis- 
missing plaintiff's bill. 

Mr. Justice Barrt said :> The bill in this 
case stated that on March 13 in this year 
Felix Kabat was indebted to the plaintiff 
in upwards of £4,000, and that on the 
90th of the month it was agreed be- 
tween the plaintiff and Be^gs, of whose 
insolvent estate the defendant Jacomb was 
assignee, that Beggs should give to the 
plaintiff his promissory note for £4,000 at 
six months, and secure payment thereof by a 
mortgage of his run Cariambo and about 
14,000 sheep thereon, and that the plaintiff 
should stay all proceedings against Kabat 
for recovery of the debt. Beggs gave his 
promissory note and signed a memorandum 
to the effect already mentioned : proceedings 
against Kabat were stayed by the plaintiff ; 
Beggs was requested to execute a mort- 
gage, and refused to do so. On the 10th 
of the following month of April his 
estate was placed under sequestration. The 
prayer was that it might be declared that 
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the plaintiff is in equity entitled to the bene- 
fit of the memorandum as if Beggs had exe- 
cnied a valid mortgage, and that the pro- 
missory note given by him might be paid out 
of the proceeds of the sale of the sheep, kc 
The evidence Is so fully set out in the judg- 
ment of the learned judise, thatit is sufficient 
on the present occasion to observe that the 
plaintiff had been in the habit of aooepting 
bills drawn on him by Kabat to enable the 
latter to buy mining shares for the plaintiff. 
Kabat had bought largely on the i4aintiff*s 
account, and in the month of February last 
had in hin possession on the i^aintiff*8 behalf 
mining scrip said to be of the value 
of £0,000. Before the 13th March he 
had misappropriated that scrip, and had also 
been guilty of forgery by altering the 
amounts for which some of the bills bad 
been accepted. These facts were known to 
the plaintiff. Kabat, in consequence of the 
plaintiff's demand for security, applied to the 
insolvent Beggs to guarantee part of his 
debt Beggs consented, gave the plaintiff a 
promissory note for £4,000, and agreed to 
mortgage his sheep to secure the payment of 
the promissory note. After Beggs's insol- 
vency the defendant refused to execute the 
mortgage. The learned primary judge ex- 
pressed his opinion that as at the time of 
procuring the security of Beggs the plaintiff 
was aware that Kabat had committed for- 
geries, and was morally guilty off em- 
bezzlement of the scrip, and had no 
reason to suppose that Beggs knew 
it, and did not disclose this to Beggs, be was 
not entitled to the relief prayed ; and farther, 
that concealment between creditor and 
surety should stand upon the same footing 
as the cases between seller and buyer. He 
dismissed the bill. From this decree the 
plaintiff appealed. Whether the omission to 
disclose relied on in the judgment amounted 
to "undue," that is, fraudulent, conceal- 
ment by the plaintiff of facts which it was 
material should be made known by him to 
Beggs, is the question for us to determine. 
On the opening of the case, objections were 
raised to the suit as having been commenced 
before the promissory note given by Beggs 
had become due, and to the frame of the 
bill as praying a sale of the sheep, and not 
the execution of a legal mortgage. We notice 
them to say that we conceive each received a 
full answer. The defendant had expressed 
his intention to sell the sheep. It was neces- 
sary, therefore, to file a bill in order to obtain 
an injunction to restrain him from so doing, 
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and as the d^ef endant repudiated the contract 
entered into by Beggs, FroH v. Krughtt L.R. 
7 Ex. Ill, shows that the plaintiff might 
sustain proceedings and come to the 
Gourt for snch relief as it oonld give. 
Having disposed of these preliminary ques- 
tions, we may observe that as the evidence 
showed no case of active misrepresentation, 
the numerous authorities cited on that head 
have no application here. As to the analogy 
deduced from the cases of insurance, it is to 
be borne in mind that the duty of persons 
eflfecting insurance springs from the contract, 
which is one slrkti juris el nberrhnas JldeL 
According to its conditions, everything ma- 
terial which may operate on the thing insured 
which is known to the party effecting the 
insurance, and which it imports the insurers 
to know, must be disclosed, with the 
exception of facts within the knowledge 
of both parties, or those of public 
notoriety, kc The contract usually 
provides also that if any statement be made 
intentionally, and in some cases even un- 
intentionally, which turns out to be untrue, 
the iK>licy shall be void. Concealment and 
misrepresentation or the insinuation of the 
existence of facts contrary to the truth 
operate with like effect Cicero de off., 3^ 
12 ; Pothier, 194 ; Emerigon, 18. But such 
a strict rule is not applied to cases of 
guaranty. The guarantor voluntarily as- 
sumes the position of one about to assist a 
man known by him to be in diiRcnlties. That 
there are some things which an obligee in a 
surety bond is bound to communicate to the 
obligor seems to be recognised in BfulUon «. 
Maihws, 10 CI k Hn.. 931, as well as in 
the judgmsnt of Lord Ooilenham and 
of Lord Campbell in HamXtUm v. IToteM* 
12 CI. and Fin. 109. What they are, it Is 
perhaps difficult to define a priori. It is to 
be assumed that, if interrogated by the 
surety, he must, if he answer at all, answer 
truthfully. The like principle governs cassg 
of purchase and sale, but if there be neither 
fraud nor misrepresentation in them, the 
rule of caveai emptor must prevaiL Carier 
V. Boehm, 3 Burr. 1,903. In Stone v. Compiom, 
5 Bing. N.C. 157, Tindal C.J., in a con- 
sidered judgment of the Court of Common 
Pleas, stated that *'the rule is peculiar to 
insurance, and does not extend to guaran- 
tees," and adds, " The plaintiffs were not to 
be made responsible for the communication, 
or want of communication, between their 
debtor and the surety, unless they were 
shown to be agreeing to it" The duty to 



communicate facts depends much on the 
nature of the transaction in each case, 
and it would appear to arise in those 
in which, from the conduct of the person 
to whom the security is given, the surely 
would be led to the conclusion that the facts 
not communicated did not exist ; or in which 
the liability of the surety, hf reason of 
some bargain between the debtor and the 
creditor, might be affected. A collateral or 
independent circumstance not directly affect- 
ing the risk itself, qud risk, need not be men- 
tioned. An examination of the authorities 
will show this to be so. In Smith v. The 
Governor and Company of ihie Bank of Scot- 
land, 1 Dow in Dom. Proc, 272, 298, 
there was a charge of fraud by the 
surety against the creditor. Evidence to 
show that the bank were aware of the 
officer's misconduct, and knew he was not fit 
to he trusted, had been rejected in the court 
below. Lord Eldon, in addressing the Lords, 
inviting them to give judgment said, if a 
man, requiring sureties for the fidelity of an 
agent who had betrayed his trust or owed 
him a sum of money, *' hold him out as a 
trustworthy person, knowing or having 
ground to believe that he was not so, lie 
should not be allowed to avail himself of 
security so obtained." This manifestly 
draws a distinction between affirmative mis- 
representation or a fraudulent and a cul- 
pable concealment on the one hand, and a 
silence excusable or justifiable on the other. 
In BaUton v. Matthews, p. 940, the decision in 
that case was approved of, while Lord Cotten- 
ham guarded himself against the rule being 
laid down too broadly, for he said it is im* 
possible to say ** that a case may not exist in 
which a mere non-communication would in* 
validate a surety bond." The doctrine 
acknowledged in these cases was acted on in 
PhiUips V. FoxaU, L. R., 7 Q.a. 006 ; and 
Sanderson v. Aeton, L. R, 8 Kxch. 73. It 
seems that the same principle governed the 
case of Lee v, Jonee, 17 a a (k. &), 482. 
There, also, the distinction was drawn 
between innocent and guilty silence, and 
Shee J. cites, as applicable to the^rabject a 
passage from the offices of Cicero^ 8, 12; 13^ 
quoted with approval by Lord lUnsfield in 
CViHer SL Boehm. 3 Burr., 1,906. The true 
test appears to be given by Blackburn J., 
" It is," he observes, *' whether the fact not 
disclosed was such that it was impliedly re* 
presented not to exist To constitute fraud 
it is not essential that there should be mis* 
leading by express words. It m saffident if 
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it avpMis that the plaintiff knowinglj ••• 
•isiMi in indncing the defendant to enter 
into the contract bj leading him to believe 
that which the pliUntiff knew to be falee^ 
the plaintiff knowing that if he had not been 
thna mlded he would not have entered into 
the contract" The mle which goveme 
the duty of the vendor of goods haa 
not been extended beyond theee limita. 
In Pideoek v. BUhop, 3 a Ic C 606, there 
was a secret understanding between the 
plaintiff and the principal that the price of 
the goods for which the guarantee was i^ven 
should be enhanced for the pnipoee of ex- 
tingoishing an old debt. The concealment 
of this important fact was nnmistakabljr 
frandnlent To the like effect is Turner v. 
Harveif, Jac. 169. There the defendant 
offered to bay the interest of a bankmpt " in 
right of his wife.** He knew the wife was 
dead ; the vendois did not know it ; so that 
the terms of his offer were in the Lord Chan- 
cellor's opinion equivalent to a statement 
that the wife was alive. In Otbuon r. D'Kate. 
2 Y. & C, N.R. 642, the averment in the parti- 
calars that the land was to be enclosed by 
the parcbaser with an iron railing 
was equivalent to saying that there 
was no rjghtof-way across it In all 
these cases there was a representation 
by word or deed, and either express or im- 
plied, of the existence of a state of things 
which was known not to exist The dktum 
of Lord Tmro (Chancellor) in Owen v, 
Homan, 3 M'N. and C, 378, 306, is at 
variance with former decisions. His Lord- 
ship is reported to have said that a *' creditor 
most make a fall and fair and honest com- 
munication of every circumstance calcu- 
lated to influence the discretion of the 
surety in entering into the required 
obligation." But that was corrected in 
the North Briliah Inmrance Company 
V. Lloydt 10 Kx. 623, and was not acquiesced 
in by the House of Lords on appeal (4 H.L. 
Cases, 1037), and is opposed to the decision 
in HamiUon v, WaUon, In IVythes v. 
Lahouchert, 3 De O. and J., 603, 600, Lord 
Chelmsford expressed himself still more 
decidedly. He said, "The concealment 
must be of some material part of the 
transaction itself, &c. The creditor is 
under no obligation to inform the in- 
tended surety, without any inquiry on his 
part, of matters affecting the credit of the 
debtor, or of circumstances unconnected 
with the transaction in which he is about to 
engage which will render the petition more 
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hasavdoosL" And in Ptotpe «^ ^atsi^ Johns, 
9SMS&, Vice-chancellor Wood aaya it ii 
settled "that there must be something 
amounting to fraad to enable asurety to say 
that he is released from his contract on the 
ground of m is re pr e sen tation or conoealment'* 
The rehuive pcaitiotts of vendor and pur- 
chaser and of principal and surety are not 
always similar. The inquiries respecting the 
object of sale and purchase are carried on 
between the two prindpala or their agents ; 
in the case of suretyship the surety is usoally 
moved by the debtor, not by the creditor*- 
from the debtor, and not from the creditor, 
the surety usually obtains all the informa* 
tlon he requires. The embamssment of 
the debtor is self-evident| from the fact of 
the application. The business of the surety 
Is to ascertain the natare and extent not 
merely of his liability to the creditor, but of 
his general engagements; to satisfy him- 
self as to how he stands with reepect 
to the general body of his creditors. 
Such facts must be more within the know- 
ledge of the debtor than of the creditor, and 
no decision died or examined by us haa car- 
ried the prindple as far as was contended 
for on the part of the defendant Were the 
law to inaist that a creditor ahould communi- 
cate to the surety all that he knows of the 
debtor's circumstances, and treat him as it 
deals with the person insuring, it would 
become almost impossible to conduct this 
kind of business or to obtain security of this 
description. In the present case, the pay- 
ment of an exiaUng debt was guaranteed. It 
is not a continuing guarantee as in PhUlips 
v^Foxall, L.R. 7, Q.B. 6C6, where a change 
of drcumstances brought into existence a 
new obligation. It is possible to concdve a 
surety saying, "If I had known how 
the debt was incurred, or that it was 
barred by the Statute of Limitations, I would 
not have secured its payment ;" but can it be 
contended that either of those facts ia one 
which ought to be communicated ? We think 
not ; yet it is manifest that each of them 
might ixMsibly influence a iierson in dedding 
whether he would become a surety. The 
principle would seem to be, that anything 
directly affecting the risk itself, qua riak, 
such as the nature of the transaction where 
that is future, must be disdosed. Indeed, in 
such cases it is essential to the validity of a 
guarantee that the thing guaranteed shonld 
be accurately described ; and it is on the 
ground that the dealing which took place 
between the plaintiff and his debtor was not 
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such a dealing as the guaniiitee described 
that the decision in Pidcock v. Bishop may be 
supported (see Botuer v. Cox, 4 Beav. 379). 
What was there in the forgery or misap- 
propriation of the scrip to affect the debt 
dne to the plaintiff ? It is trae that the 
debt arose from the plaintiffs' waiver 
of the tort committed by Kabat in selling ; 
bat how did that alter the fact that 
it was a debt Beggs, with a full opportu- 
nity of ascertaining the true position of 
Kabat, has undertaken to pay a debt if 
Kabat failed to do so. Why should he not 
perform that promise ? The plaintiff has not 
said or done anything to mislead Beggs into 
a belief of the opposite of the truth. Some 
allusion was made in the course of the argu- 
ment to the case of WUlianu v, Baytey, L. R 
1 H. L., £ng. and I. Appeals 200, but the 
facts of this case do not come up to those in 
that Deggs distinctly states that he knew 
nothing of the commission of any crime by 
kabat, and the plaintiff as distinctly swears 
to the same effect There is nothing to cast 
any doubt on either of these assertions. 
Beggs was a free agent, and was not like 
Williams, the father, who acted under 
ignorance in some degree, as well as 
under pressure, which prevented the 
respondent from enforcing the perform- 
ance of the agreement •against him. 
Having given the matter our best attention, 
we are reluctantly obliged to confess our 
inability to concur in the conclusion at which 
the learned Judge has arrived on this part of 
the case, and we are of opinion that the 
plaintiff was not bound to disclose voltm- 
tarily to Begii that Kabat had committed 
foigety and embezslement It remains for 
us now to deal with the other portion of the 
argument submitted on behalf of the de- 
fendant, upon which the learned judge was 
not called on to express an opinion. It was 
contended that the plaintiff was the '* true 
owner" of the sheep which were in the order 
and disposition of Beggs. Whether or not 
such were the case appears to depend on 
the construction to be put upon the memo* 
randum of the 13th March, by which Beggs 
** agreed, on demand, to execute a mortgage 
to the plaintiff of the sheep." On this 
branch of the case we were not afforded 
much assistance by the arguments. The bill 
is filed on the ground that there was an 
equitable assignment of the sheep by way of 
mortgage. That a mortgagee is "owner** 
within the meaning of the insolvent laws 
cannot be denied (RyaU v. Bowles, 1 



Ves. 348). The plaintiff, therefore, as 
mortgagee, was "owner** of these sheep. If 
the memorandum passed the legal interest 
(Flory V. Denny, 7 ^ch. 581), the matter is 
beyond doubt; but it would seem that any 
ownership, whether legal or equitable, will 
suflice. A cestuique IrvH, by consenting to 
allow shares in a company to be held by a 
trustee, may lose them on the bankruptcy of 
the trustee {ex parte Burbridge and another, 
1 Deac. 131). A second mortgsgee of chat- 
tels, though the legal ownership may be 
vested in^he first mortgagee, is an "owner" 
by whose consent the title to the property 
may be destroyed {Freahney v. Carriekt 1 H 
and N, 663). That a legal ownership is not 
essential to bring a case within the act is 
manifest, because the assignee of a debt not 
assignable at law is the " true owner" within 
the meaning of it {Belcher v, Beilany, 2 Exch. 
303). The result is, that, accordingtothe facts 
as proved, the sheep were at the time of the 
sequestration in the order and dispoaition of 
the insolvent Beggs, with the consent and 
permission of the true owner the plaintiff, 
and Beggs was the reputed owner of them. 
They passed accordingly with the other pro- 
perty of the insolvent to his assignee, the de- 
fendant The relief prayed must be re- 
fused. The plaintiff will rank with the 
other creditors on the estate, and the appeal 
will be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors: HcUins for appellant; Braham 
for respondent 



ALMA CONSOLS OOLO-MIKUrO COMPAHT V. AUfA 
EXTENDED COMPANY. 

Land Acts, 186u, ^^o. 237, sect, 42 ; 1869, JV^. 
360, sect, 31. — Ocenpation lieeneo under 
sect. 42 — SulfMeqnent mining lease by Oronm 
to plaintiffs sHltfeet to occftpation liceneo'-^ 
Afterwards grant of fee simple to licensee 
vnder sect, 31, and lease by him to d^en* 
dants. — Plaintiffs not onsted thereby, bvt 
entitled to injunction to restrain drfendants 
from mining — Transfer tf Land Statvte, 
No, 301, sects 47, 49— il« regards the 
parcels, certifcate of title is incontrover* 
tible s resertatious and exceptions in sect% 
49, have no reference thereto. 

Sec the jadgmcnt below, ante, p. 144i 
Appeal from a decision of Mr. Justice 
Molesworthi refusing an injunction to restrain 
defendants from working on ground of the 
plaintiffs. 
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Mr. AtkiiM, Mr. Higinbotbam, Mr. W«bb 
and Mr. M'Doogall for appellants ; Mr. Bil- 
ling, Mr. Holrojd, Mr. A*Bcckett and Mr. 
M'Farland for respondents. 

Mr. Jnatiee Babbt aaid:— Thia waa an 
appeal from the dedaion of the primary Judge 
In equity, lefnaing an application for an 
injvnction to reatraln the defendanta from 
mfaiing on certain landa at Maryborough. It 
appeaia that nnder the 42nd section of the 
Land Act 1866, a licence was granted to 
Flatrick Doyle "to reside on and cultirate" 
the land in question. On the 6th BCarch, 
1871, the Crown granted to the plaintiffs a 
leaae of "all that piece of hind particularly 
described in the first schedule hereto, and 
delineated and coloured yellow on the 
map hereon endorsed or hereunto an* 

nezed, and all mines of gold in, on, and 
under the land (hereinafter called the said 
mine) together with all and aingular ahafta, 
kc. To hold the same land, mine, and pre- 
misea, with the appurtenances (subject^ 
nerertheless, to such rights, interests, and 
authorities as may be lawfully subsisting 
therein at the date of these present8),unto the 
plaintiiTs for the term of 15 yeara next 
ensuing, for the purpose o' gold-mining, and 
for no other purpose." The lease contained 
a ooYenant by the plaintiffs with Her 
Msjesty that they would do several things, 
" and lastly shall and will observe, perform, 
and fulfil the atipulations, corenants, 
and provisoes which may be con- 
tained in the second schedule hereto." 
The second schedule was as follows: 
—"It is hereby further provided that 
any holder of a miner's right who shall make 
application to the Minister having for the 
time being charge of the mining interests of 
the colony may, by writing under the hand 
of the said Minister, receive authority to 
occupy, in conformity with the provisions of 
the Bfining Statute 1865, for purposes other 
than mining, such porUons of the surface of 
the land hereby demised as may not be actu- 
ally required for mining operations by the 
IsMees, and such authority may at any time 
be revoked. Provided also that nothing here- 
in contained shall prevent the occnintion oi 
the surface of the land hereby demised by 
persons duly authorised under the provisions 
of any act of Parliament now or hereafter 
to be in force, provided that the said occu- 
pants shall not nor will obstruct, damage, 
or interfere with any shaft, tramway, 
maefaSne or other property, or encroach on 
any land absolutely required for mining pur- 

Jaiyuaby 6, 1874. 
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possa by the aald lewees, and the said U 
shall nol nor will interfere with or encroach 
on any land uaed bonajide for reddenoe or 
ealtivatio& or the growth of crops, unlesa and 
until the same shall be required for the 
pioper working of the land, the subject of 
this leaae ; provided also that the portions of 
ground held by licensees under the 42nd 
■eetton of the Amending Land Act 1865, as 
shown on the plan hereon endorsed, are 
hereby reserved, and the said lessees shall 
not cany on their mining operationa in auch 
a way as to cauae any damage or injury to 
the surface of the same, except as pro- 
vided by the conditions of the sakl 
Uoenoea. Provided, lastly, that the aaid 
mad aa shown on the said plan is 
hereby reserved." On the irian the land 
it " delineated and ooloued vellow" and the 
portiona held under the 42nd section are 
shown by words and figures. The licence 
under that section "to reside on and 
cultivate" land, appears to us to contem- 
plate a surface occupation only. At any rate 
it confers no right to any kind of mineral 
or metal. The lease on the other hand 
reserves" (or more properiy speaking 
excepts") the portiona of ground held 
under the licence, and the lesseeaare not to 
do any injury to the surface of the aame. 
The effect of the lease in our opinion, there- 
fore, is that the subsoil only of the land held 
nnder licence is demised {Cox r. Obte, 5 C.B., 
533). At the time the lease waa granted, 
Doyle, as such licensee, was entitled 
under the act No. 360, sect '31, when he 
should have been in pos sess ion two years 
and a half, and should have made the neces- 
sary improvements, to the exclusive right of 
purchasing the allotment on which such im- 
provements should have been made. Doyle 
exercised such right, and on the 2l8t August, 
1871, the fee simple of the land in question 
was granted to him by the down. The de- 
fendants derive their title from Dc^le. The 
question therefore is, whether the plaintiffs 
are entitled to an injunction to reatrain 
Doyle or those claiming under him from 
mining for gold below the surface of the 
land in question. We are of opinion that 
they are. The plaintiffs took the lease 
subject to the right and interest of Doyle. 
Now. what was Doyle's right and intereat? 
His interest was a present possession of the 
surfoce, and his right was to purchase the 
fee. The former gave him no right to the 
subsoil under any circumstances, while the 
latter would not enable him to acquire any 
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interest in the subsoil, if tliat subsoil hap- 
pened to be a gold mine. (The case of Afitiea 
Ptowd, 336 ; Seatnan c, Vawdrey, 16 Ves. 
390.) If the plaintiffs under their lease were 
interfering with the surface of the land in 
question, difficulties might possibly arise 
{RouMham v. WiUon, 8H.L.C., 348; Dugdule 
V, BoberUon, 3 Kay k J., 605) ; but that is not 
the case now. The lease gives a valid title 
to the gold mine, and the grant gives a valid 
title in fee simple to all except the gold mine. 
It cannot be said with propriety, in a legal 
sense, that Doyle, as regards the gold mine, 
is a purchaser of the reversion, or that the 
I^aintiffs become his tenants as regards that 
mineral. They still hold under the Crown 
as their immediate landlord, authorised to 
mine for gold, which shows the independent 
nature of the titles to the land and to the 
mine. It is no doubt a somewhat novel pro- 
ceeding to restrain the owner of the fee* 
simple from sinking a shaft in his own land. 
The noveltv is occasioned by the fact that the 
Crown, whether by oversight or design, 
has granted two distinct estates, within 
the same area, to different persons, 
but the principle upon which inter- 
ference is called for is simple. The plain, 
tiff's grant is first in order of time. It 
is commonly described as a lease ; but, 
although we speak of a *' mineral lease, or 
lease of mines the contract is not in reality 
a lease at all in the sense in which we speak 
of an agricultural lease. There is no fruit ; 
that is to say, there is no increase ; there is 
no sowing or reaping in the ordinary sense 
of the term, and there are no periodical 
harvests. What we call a mineral lease, is 
really when properly considered a sale out 
and out of a portion of the land. It is 
liberty given to a particuhur individual for 
a specific length of time to go into and under 
the land, knd to get certain things there if 
he can find them, and to take them away 
just as if he had bought so much of the soU " 
(per Lord Cairns ; Oawan r. Christie, L. R. 
2, Sco. Ga. 283). Why should the grantee 
of the fee be allowed to remove this 
subjacent soil of the plaintiff's any more 
than he would be allowed to remove the 
contiguous latond soil of another? If the 
defendanta were merely sinking a shaft to 
make a well, or for any other purpose which 
did not affect the plaintiff's property, an in- 
junction would not be granted ; but when 
the avowed object is to dispossess the plain- 
tiffs of that which has been legally sold to 
them by the Crown why should a court of 



equity refuse ita aid? The plaintiffs merely 
ask that their property shall be protected, 
and the defendanto do not— indeed, they 
cannot— pretend that what they are doing is 
referable to any right conferred by the grant 
of the fee simple. The case of Munro r. 
Sutherland, ante, p. 166, was relied upon 
toshow that the lease having been registered 
under the Transfer of Land Statute defeated 
the licensees* rights. It is no authority for 
any such proposition. In that case there 
was a certificate, which is more efficacious 
than a Crown grant, and it showed an un- 
encumbered title. It was there contended, 
nowithstanding section 47, that as "the 
land " was by section 40 to be deemed subject 
to the *' reservations, exceptions, conditions, 
and powers " contained in the grant thereof, 
it could be shown that the parcels in the 
grant were subject to an '* exception," which 
in effect excluded part of them from the 
grant We held that it could not be done. 
If the question had arisen on the lease, it 
might have been so ; but it arose on certi- 
ficate, and to allow such a proceeding in such 
a case would be in effect to say that there was 
no title to part of the land comprised in it 
The object of the proviso in section 49 is to 
prevent the severance of the relation of land- 
lord and tenant If a tenant brings his 
leasehold land under the Act, he is not to 
get rid of the reservations (of rent), the ex- 
ceptions (of timber, kc), the condition (of re- 
entry) or the power (to enter and view, kc), 
but as regards the parcels, we considered 
that the certificate was incontrovertible. We 
think, therefore, that the plaintiffs do not 
interfere with any "right or interest" of 
Doyle, or of those claiming under him. The 
appeal will be allowed with costs, and the in- 
junction granted as prayed. 

Appeal allowed with costo; injunction 
granted to restrain defendants from mining 
on ground claimed by the plaintiffs. 

Solicitors : Hoskins for appellants ; Hornby 
for respondent company ; Klingeuder Sc 
Cborsley (for Matthews) for respondent 
OTarrell. 



DACK3BTT V. HEPBURN. 

Vendar and Pwrehater — Veiuhr^s lien for 
unpaid jfurehase money not equivalent in all 
retpectit to equitable mortgage bg deposit 
rf deeds, and cannot be extended hg parol 
evidence, to co.ftprise subsequent advances 
—SeirHU'law of purchaser deceased before 
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Jl ct Afl. 230, ent Hied to tpeelfie yerformancc 
hif ecnvejfanee to him on jf ay went ofhalnnce 
of pnrchate fnoney ranaining unpaid at 
p%trehaier'ideathj independently ofcnrrent 
aeeoHHtt hetvteen him and vendor. 
See report of judgment below, anfe^ p. 103. 
Mr. Holiojd and Mr. Webb for appellants ; 
Mr. M'Dermott, Mr. Lawcs, and Mr. A'Bcckett 
for respondents. 

Appeal from a decision of Mr. Justice 
Moleaworth in favour of plaintiff. 

Mr. Justice Barry said.— On October 10, 
1854, the defendant Hepburn, by memoran- 
dum, in writing, contracted to sell to plain- 
tilTs father 80 acres of land, for £G per acre. 
Before the signature of this agreement £261, 
pari of the purchase-money, was paid by him 
to Hepburn. The plaintiflTs father entered 
into possession, and during his lifetime he 
paid further moneys, and performed for 
Hepburn work and labour estimated at cur- 
rent rates, and accepted as equivalent to 
money paid in liquidation of portion of the 
residne. According to Hepburn's evi- 
dence, he supplied Daggett, senior, with 
goods of various kinds from time to time, also 
lent him sums of money. Daggett died on 
the 25th of November, 1857. No conveyance 
of the land had been made to him. His 
widow, with her son, the plaintiff, continued 
in possession, and in the year 18G5 she and 
Hepburn stated an account of the debt due 
by Daggett, senior, at the time of his death, 
and the sum was fixed at £309 lOs. Id. In 
this adjustment she was assisted by the de- 
fendant Seal (who acted in a friendly way in 
the matter ; he had lent her different sums of 
money), and he paid to Hepburn the amount 
thus found to be due. Such an arrangement 
was in no respect binding on theprcsent plain- 
tiff, and the contracting parties appear to have 
been sensible of the impossibility of evading 
his just claims, for although Hepburn, dis- 
regarding altogether the agreement with tlie 
plaintiff's father, conveyed the land in ques- 
tion to the defendant Seal, Seal gave an 
undertaking to Hepburn that he would con- 
vey to the plaintiff on his coming of age, on 
payment by him of the sum of £309 lOs. Id. 
and interest thereon. When the plaintiff 
came of age he claimed from Hepburn a con- 
veyance of the land to him in fulfilment of 
the agreement made with his father. Hep- 
bum referred him to Seal, and the latter 
offered to convey on being repaid the sum 
he had paid to Hepburn. Thereupon the 
plaintiff filed his bill against Hepburn and 

January 6, 1874. 



Seal, and prayed that he might be 
declared entitled as heir-at-law of his 
deceased father to have the contract 
of the 10th of October, 1854. specifically 
performed, and that Seal might be ordered 
to convey the land in question to him on 
payment to Hepburn of the residue of the 
purchase money with interest thereon. It 
was admitted by Hepburn that all the 
purchase money tor this land, £480, had been 
paid by the plaintiff's father, except £30 due 
at his death, and the only question to be 
determined is, whether Hepburn, who nn- 
questionably had a lien on the land for that, 
together with interest, has substantiated his 
claim to a lien thereon for any sum beyond 
that unpaid residne. This depends on 
whether Daggett, senior, had or had not 
charged the land beyond that amount, and 
given to Hepburn a further lien to secure 
payment of the moneys due for cash ad- 
vanced and goods supplied. In support of 
this there is only the evidence of Hepburn 
himself. He says that the plaintiff's father 
told him "he might hold the deeds as 
security for the debt contracted after the 
purchase of the land." He could not say 
when this was, or at what stage of the mutuid 
dealings of debtor or creditor, of advance by 
him or payment by Daggett, senior, or that 
any sum was agreed upon as that to which 
the lien was to be limited, or that any 
person was present when the deceased told 
him to hold the title deeds as such security. 
He had no document to show the dealings 
between them ; he says that he had made 
entries in a memorandum-book, which book 
was lost, and he did not assert that he had 
made any entry in that book of this state- 
ment of the deceased, or of the terms of any 
agreement We are of opinion that such 
evidence is wholly insufficient to establish 
the defendant Hepburn's claim. The lien 
for purchase money of an estate, and a 
charge or lien amounting to an equitable 
mortgage by deposit of title deeds, rest on 
different grounds —the one grows out of the 
contract of sale, and exists on equitable 
principles, without the necessity of proof of 
consent. It is sustained in favour of a 
vendor, notwithstanding the execution of 
a conveyance of the land— acknowledge- 
ment of payment of the purchase- 
money, and receipt endorsed thereon— 
Coppln V, Coppitu 2 P. Wms. 291, and notes 
— ]Vtnt x\ Jonva, 1 Sim., N.S. 205— or de- 
livery of possession to the purchaser, part 
of the purchase money being secured by a 
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bond. W'uUtn' V. Lord Anson, 3 Russ., 488. 
Or it is allowed, also, in favour of a purchaser 
for purchase money i>aid, on default by the 
vendor in making a good title— Wpthta v, 
Lee, 3 Drew. 390— i?o«e r. )r«teow,10H.L.C.. 
C72. The other depends on an express con- 
tract In this case, on an alleged agreement, 
subsequent to and altogether independent 
of the contract for sale ; and as it is not sup- 
ported by any writing, it is in direct deroga- 
tion of the Statute of Frauds. The cases 
cited in argument— fx pai^e Kensington, 2 
V. & B., 79— Ede r. Knoicha, 2 Y. & C, N.R. 
172— James v. Rice, 5 De G.. M*N. and G. 461 
—relate to equitable mortgage by deposit of 
title deeds in consideration of money lent 
A further charge was in each instance 
allowed for moneys subsequently advanced, 
the parol evidence being dear and positive. 
In ex parte Linden, 1 Mont D., and de Gex 
428, Sir John Cross held that if a man 
having the title deeds in his own possession 
agree by parol to sell his land and to lend the 
purcnoser a sum of money to be expended 
In building thereon, he is in as good a situa- 
tion as an equitable mortgagee. But the 
authority of that case has been questioned 
(Dart, Vendors GC8, note E.^, and it would in 
our opinion be dangerous in the extreme to 
extend the principle, so as to charge the 
estate of an infant heir with uncertain sums 
of money, said to have been advanced by the 
vendor of the estate to the ancestor at 
various times, for general unascertained 
purposes, on the vague unsupiK>rted evi- 
dence of the vendor himself. We concur in 
the decision arrived at by the learned judge. 
We are of opinion that the only charge on the 
estate proved is the sum of £30 unpaid 
purchase money, for which a lien exists. 
That sum with interest at 10 per cent ought 
to be accepted by Hepburn without a refer- 
ence to the master— although it be the fact 
that Hepburn and Seal acted indulgently in 
not pressing their respective claims against 
the plaintiff and the widow, the proceedings 
of Seal with Hepburn were irregular. Forced 
into court as the plaintiff was to obtain a 
specific performance of the agreement entered 
into by his father, we are of opinion that 
Hepburn should pay to the plaintiff the costs 
of the suit ; we are further of opinion that 
under the circumstances Seal should bear his 
own costs. The appeal is dismissed with 
costs against each defendant 

Solicitors : Allport and Barrett (for Ran- 
dell, Mitchell and Nevitt), for appellants ; 
Bayncs (for Purccll) for respondent 



SITTINGS IN BANCO— Tuesday, Dec. 9. 

TOMMY DODD COMPANY, APPELLANTS ; PATBICK, 

RESPONDENT. 

Mining Companies' Act 1871, No. 409, Sects. 
6, 105, 12^— Whether applicable to com- 
jHiny registered under Act No, 228, so as 
to effect a constructive regigtration there- 
under, and to authorise a forfeiture of 
shares in compliance nrith Act No. 409, 
but without the notice required bg the 
rules of the company. 

Appeal from County Court, Kyneton. 

Mr. Helm for appellants ; Mr. flolroyd 
and Mr. M'Farland for the respondent. 

Plaintiff sued for dividends on shares in 
the company. The defence was that the 
shares had been forfeited for non-payment 
of calls. The calls were made, and the 
shares were forfeited under the Act ^o. 409, 
Mining Companies' Limited Liability Act 
1871. The company was registered under 
the act of 18G4, No. 228. It was contended 
for the plaintiff that the act No. 409 did not 
apply to companies registered under Act No. 
228, and therefore that the forfeiture was ille- 
gal. It was held in Jieg. v. M*DougaU, eaep. 
BaUlie,SAJ.K 40, thattheactNo.409didnot 
apply to companies under No. 228, except 
as to winding up, and the judge of the County 
Court acting on that decision, gave a verdict 
for the plaintiff. The defendant appeided. 
The rules of the company provided that no 
forfeiture could take place until after a 
month from the date when the calls wei« 
due, and that notice of it must be sent 
by post to the shareholder. The act of 1871 
provided for forfeiture if colls were not paid 
within a fortnight of their being due, and 
made no provision for notice. 

Mr. Helm maintained that the decision 
was wrong, and that there was nothing to 
prevent a company under Act No. 228 making 
calls,and declaring a forfeiture under Act 
No. 409. He did not go so far as to say 
that it was compulsory for such com- 
panies to act under Act No. 409. By section 
1 of the act No. 409 the act No. 228 was re- 
pealed. Section 2 saved existing rights and 
duties. It provided that where any offence 
has been wholly or partially committed 
against the repealed act» or any penalty or 
forfeiture has been incurred under or made 
valid by such act, . , or any right lia- 
bility, capacity, privilege, disability, or pro- 
tection shall have accrued, or any action in 
winding up or other proceeding shall have 
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been commenced, and be pending at the 
coming into operation of thig act, every snch 
offence shall be dealt with and punished, 
and every sach forfeiture and penalty 
shall be enforced, recovered, and applied, 
and every such appointment, instrument, 
and operation, and every such right and 
liability, sliall continue and be in force, &c, 
as if that act had not been repealed. 
. . And no incorporation of any company 
registered under any such repealed act shall, 
except 08 provided by Part V., be affected by 
such repeal." Then by sec. 5 (the interpre- 
tation clause) "company** was defined to 
mean and include any partnership or co- 
adventure for mining purposes, and wherever 
mentioned in the first iiart of tliis act shall 
mean and include as well a company 
deemed to be incorporated under that part 
as a company actually so incorporated.'* 
Then part 5, sections 121 and 12G. provided 
for the registration under the act Xo. 409of pre* 
viously existing companies. By section 121 
such companies might be registered as " no 
liability** companies. And by section 124 if 
was provided that until any company regia 
teicd under the act Xo. 228 shall be registered 
as a noliability company itshallfrom and after 

the commencement of this act be deemed to 
be registered and incorporated under part 1 
of this actt and if after that time com- 
menced to be wound up shall be wound 
up under part 2 of this act, the provi- 
sions of which shall in such case apply 
to such company, but the word " registered" 
added to the name of such company shall be 
sufiicient without the word " limited." Sec- 
tion 124, read in conjunction with section 5, 
thus made it clear that companies under No* 
228 had a constructive registration under No. 
400. But section 125 was even stronger, for it 
provided that all acts and rules heretofore 
done and made by and all deeds and articles of 



association of any such company shall b 
the same force and effect as if this act ] 
not passed. But all acts and proceedii 
of any such company hereafter to 
done and commenced unless and ui 
it shall be registered as a no liabil 
company shall be governed by this act i 
cept parts Sand 4." Parts 3 and 4 provid 
for prepayment companies and no liabili 
companies, the other parts providing i 
calls, forfeitures, winding up, &c It w 
plain, therefore, that if this was a compai 
constructively registered under the act No. 4 
it could make calls, kc, under that act. 

Mr. HoLBOTD would not go so far as t 
contend for all the propositions laid dowi 
ixiRtg.v,M*DimgaU. It was sufficient for liin 
to say that, notwithstanding the passing oi 
the lateact, companies existin)sunderNo. 22£ 
and having rules under that act were bound 
by those rules. Those rules were saved by sec- 
tions 2 and 125of the act Xo. 400. The "rlgbte" 
of each shareholder were saved by section 
2, and one of the rights that he had under 
the rules was that personal notice of all calls 
was to be served on him. He was not to be 
deprived of those rights unless by express 
provisions, and the Court would not strain 
language to make the act retrospective. 
He referred to sections G, 7, 14, and 50, to 
show that there were a number of provisions 
as to companies registered under No. 409 
which could not apply to those under Xo. 228. 

Mr. Helm, in reply, as to the meaning of 
the word " right " in section 2, argued that 
it must mean a '* right*' that had existed at 
the time the act was passed, and what he 
could take advantage of at the time, not a 
right that had accrued afterwards. 

Judgment was reserved. 

Attorneys : Edwards (for Paynter) for ap- 
pellants. 
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